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COBRIQENDUM,  p.  X. 

"  Anderson's  Case."    In  coL  3,  for  "  327,"  read  "  625. 627." 


CORRIGENDA. 

Page  110,  note  (b),  for  "  Broum  #  L.  167,"'read  *\Brown,  #  X.'253." 
121  note  (i),  for  "  Brown.  J-  L.  289,"  read  "  Brown.  ^  L.  253." 
126,  Une  6,  for  "  p.  494,"  read  "  491,"  and  note  (a)  for  "  404"  read  "  484." 
150,  note  (6),  line  3  from  bottom,  for  "presumptively"  read  "positively." 
161,  Une  19,  for  "i?ftr,"  read  *'Beg." 
161,  first  note  (o),  for  "  p.  427,"  read  "  86."    The  second  note  (a)  should  he  (c), 

and  the  reference  3  V.  ^'  P.  427 — 8,  and  the  second  note  (b)  shotdd  be  (d). 
153,  line  20,  for  "  Whiteread,"  read  "  WhUebread:' 
163,  line  21,  for  "pactise,"  read  "practise." 

156,  line  3  from  bottom,  for  " Reg,  v.  Edwards"  read  " Rex'^.  Edwards." 
Id.  last  line,  for  "  Rex  v.  Drwry^reaA  "  Reg:  v.  Brury.^ 
156,  line  14,  for  "  Rex  v.  Archer;'  read  ''Reg.  v.  Archer:' 
Id.f  for  "  Rex  v.  Jackson"  read  " Reg.  v.  Jackson." 
234,  note  (a),  for  "  54  Q.  B.,"  read  "  4  Q.  B." 
279.    The  references  to  Blackst,  Com.  in  note  {g)  should  be  transferred  to  the 

text  line  2  from  bottom  after  the  word  "  to,"  and  be  followed  by  "  and.* 
409,  line  11  from  bottom,  for  "p.  376,"  read  "p.  325." 
517,  line  9  from  bottom,  for  "  Barclay  v.  Lewis"  read  " Barclay  v.  Lucas:* 

519,  line  11  from  bottom,  ditto. 

520,  Unes  3  and  5  from  bottom,  for  "Lewis"  read  "Bruin." 
728,  note  (c),  for  "  1  M.  4'  Rob.  118,"  read  "  I'M.  d-  Rob.  116." 
777,  first  Ime  of  head  note,  for  "plaintiff,"  read  "  defendant." 
794,  add  the  foUowine  placitum  to  the  case  there  reported. 

4.  Where  justices  dismiss  an  information  on  the  ground  that  one  of  them  is 

disqualified  by  interest  from  hearing  it,  they  [ought  not  to  state  a  case 

under  stat.  20  &  21  Vict.  c.  43.,  as  the  remedy  for  the  party  complaining 

of  their  decision  is  by  mandamus  or  rule  under  stat.  1 1  &  12  Vict.  c.  44.  s.  5. 

And  insert  in  margin  11  &  12  Fict.  c.  44.  f .  6. 

802,  to  head  note  add  "pi.  4." 
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ARGUED  AND  DETERMINED 
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THE  QUEEN'S  BENCH, 

HILARY   TERM, 

XXVHL  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this 
Term  were : 

COCKBURN  C.  J.         I  BlACSXURN  J. 

Crohpton  J.  Mellor  J. 


Roberts  against  Evans. 

1.  An  order  of  reference,  with  the  enlargements  of  time  for  making 
the  awazd  endorsed  on  the  order,  may  be  made  a  rule  of  Conrt  on  an 
afidarit  rerifying  the  handwritine  of  the  arbitrator  to  the  indorsements, 
and  there  need  not  be  an  affidavit  either  by  the  arbitrator  or  by  the 
attesting  witness,  if  there  wae  one,  verifying  the  times  when  the  enhoge- 
mentB  were  made. 

2.  On  a  motion  to  discharge  a  role  for  making  an  order  of  reference 
with  the  enlamments  of  time  indorsed  thereon  a  role  of  Court,  the 
Court,  under  Tike  Common  Law  Procedure  Act,  1854,  17  &  18  Viet, 
e.  125.  s,  46.,  ordered  the  arbitrator  to  appear  before  the  Master  to  be 
examined  as  to  the  time  when  the  enlargements  were  made. 

T>ULE,  calling  upon   fhe  defendant  to  shew  cause 
why  a  rule  obtained  to  make  an  order  of  reference 


Jantuuy  16th. 

Jward. 

Eklargemmt 

oftifM. 

Making  order 

ofuferenee 

andeofCowrt, 


of  arbitrator. 
ComnumLaw 
Procedure  mx^ 
1854, 17  #  18 
Vict.  e.  125. 
Si.  26. 46. 
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1865.       and  the  enlai^ments  of  time  indorsed  thereon  a  mle 


BoBaBTB      of  Court,  should  not  be  discharged,  on  the  ground  that 
Etajti.       ^^®  affidavit  on  which  it  was  moved  did  not  verify  the 
dates  at  which  the  enlargements  of  time  for  making 
the  award  had  been  made. 

By  a  Judge's  order,  dated  the  8th  December,  1868, 
all  matters  in  difference  in  this  cause  were  referred  to 
an  arbitrator,  an  attorney  and  solioitorj  who  Wai  to 
make  and  publish  his  award  in  writing  on  or  before  the 
11th  January  then  next  enfruing,  or  on  or  before  such 
further  or  ulterior  day  as  he  should  firom  time  to  time 
appoint  and  signify  in  writing  under  lus  hand,  to  be 
endorsed  on  that  order.  The  arbitrator  made  and  pub- 
lished his  award  on  the  5th:  February:  and  on  the  order 
of  reference  was  an  indorsement  signed  by  him,  dated 
the  9th  January,  1864,  extending  the  time  for  making 
the  award  till  the  Ist  February  next,  and  another 
dated  the  1st  Februafy,  exten^ng  the  time  till  the  1st 
March  riext.  The  pl&intiff,  being  dilsatisfied  witti  the 
award,  and  believing  that  the  latter  indorsement  was 
not  made  until  the  5th  Febmary,  applied  to  the  arbi- 
trator to  verify  the  award  and  the  enlargements  endorsed 
on  the  order  of  referen()e  by  the  affidavit  of  one  of  his 
clerks  or  by  his  own;  but  he  stated  that  none  of  his 
clerks  saw  him  sign  the  award  or  the  enlargements,  and 
declined  to  make  an  affidavit  himself.  On  the  30th 
March,  the  plaititiff,  considering  that  without  the  arbi-* 
trator*8  affidavit  he  could  not  aecording  to  the  practice  of 
the  Court  properly  make  the  order  of  reference  a  rule 
of  Court  so  as  to  enable  him  tb  move  to  set  aside  the 
award  and  to  remit  the  matters  back  for  the  reconsider- 
ation of  the  ai'bit^or,  filed  a  bill  in  Chanc^i^ir  to  enforce 
his  daitti  against  the  defendant.     Thereupon  the  defen- 


T. 
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daut,  denring  to  make  the  order  of  reference  togetbec       1865» 
vith  tbe  enlargements  of  time  indorsed  thereon  a  rule  '""jtoBun 
of  CoQit  for  the  purpose  ol  enforcing  the  award,  applied 
to  thearbitrator  to  make  an  afiSdavit  of  the  enlarge^ 
meDts  of  time  having  been  duly  made,  which  he  refused 
to  do.  On  the  25th  Apnl  the  defendant  obtained  bs^ 
Older  making  the  order  of  reference  and  the  memoran* 
dams  iodcffsed  thereon  a  rule  of  Courts  upon  an  affidavit 
veiifying  the  handwriting  of  the  arbitrator  to  those 
uidorsements. 

The  preient  rule  was  obtained  in  Easter  Term,  1864  ; 
^  in  Trinity  Term  was  enlarged  until  Michadmas 
Term,  with  an  intimation  that  the  arbitrator  should 
be  informed  that  the  Court  were  of  opimon  that  he 
OQglit  to  make  the  required  affidavit  The  arbitrator 
kvever  still  declined  to  make  it 

h  Micbaelmas  Term,  Naeember  10th,  MelUsh,  on 
sbeving  cause*  contended  that  the  arbitrator  had  no 
^^t  to  refuse  to  give  the  required  information,  and  the 
Conrt  with  consent  of  both  parties  made  an  order  under 
The  Common  Law  Procedure  Act,  1854, 17  &  18  Vkt, 
c.  125.  I.  46.,  that  he  should  attend  before  the  Master 
to  be  examined  at  the  instance  of  the  defendsnt,  and 
enlarged  the  rule  until  this  Term. 

The  arbitrator,  on  being  examined  before  the  Master 
ia  obedienoe  to  this  osder,  swore  that  the  enlargements 
were  made  en  the  days  on  which  thejr  reflectively  bore 
date. 

Mdtish  and  Julian  Bobins  shewed  cause. — ^According 

to  the  existing  practice  of  the  CSourt  it  was  regular  tq 

make  the  order  of  reference  a  rule  of  Court  on  an  affi*^ 

dant  Terifying  the  handwriting  of  the  arbitrator,  with- 
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1865.        out  adding  that  the  award  was  made  in  time.    The  mie 
Irobekts"   which   required   that  on    application   for    attachment 
j,^^-  for   not    performing  an    award  every  step  should  be 

verified  has  been  relaxed.  In  Dickins  v.  Jarvis  (a) 
Bayley  J.  said^  ''Where  a  submission  to  arbitration 
contains  a  power  to  enlarge  the  time  for  making 
the  award,  and  an  enlargement  of  the  time  is  made 
a  rule  of  Court,  that  is  sufficient  for  the  purpose  of 
obtaining  an  attachment,  just  as  if  the  award  had  been 
made  within  the  time  originaUy  granted.  .  .  •  The 
Court  must  have  credit  for  not  making  it  a  rule  of 
Court  without  a  sufficient  affidavit.^'  And  that  case  was 
approved  of  by  Littledale  J.  in  Re  Smith  and  Reeves  (b\ 
{Cockbum  C.  J.  The  party  who  obtained  the  present 
rule  had  not  the  means  of  knowing  when  the  enlarge- 
ments of  time  were  made.  Crompton  J.  An  order  of 
reference  is  made  a  rule  of  Court  by  a  side  bar  rule, 
which  is  always  ex  parte.  Cockbum  C.  J.  According 
to  the  practice  in  this  Court  and  of  the  Court  of  Exche- 
quer, which  has  been  inquired  into  by  the  Master, 
established  since  The  Common  Law  Procedure  Act, 
1854,  17  &  18  Vict  c.  125.  s.  26.,  nothing  more  is 
required  than  an  affidavit  in  the  form  used  in  the 
present  case.]     [He  was  then  stopped.] 

Bovillsjii  O.  Shawy  in  support  of  the  rula — The  Com- 
mon Law  Procedure  Act,  1854,  17  &  18  Vict.  c.  125. 
8.  26.,  only  dispenses  with  the  necessity  of  calling  the 
attesting  witness  to  "  any  instrument  to  the  validity  of 
which  attestation  is  not  requisite";  and  the  modem 
practice  adopted  in  the  Master's  office  cannot  vary  the 
old  practice  of  verifying  each  enlargement  of  the  time 
(a)  5  £.  #  e.  528.  530.  (b)  5  Dowl.  513.  516. 
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&r  making  an  award.     In  Maule  t.  Stawell,  reported        1865. 
at  the  end  of  Davis  v.  Vass  (a),  where  the  award  upon      bobuta 
the  iiaoe  of  it  stated  that  the  arbitrator  had  enlarged        £y^g. 
the  time  so  as  to  coyer  the  award,  the  Court  refused  an 
attachment   [MeOar  J.  In  that  case  there  was  no  more 
evidence  than  the  statement  on  the  award.]     Those  cases 
were  recognised  in  Wohlaiberg  v.  Lagtman  {h\      [They 
referred  to  2  Arelu  iV.  hy  ChUty,  11th  ed.,  p.  1631,  and 
RmeU  ArhUration,  pp.  595—6,  8rd  ed.] 

CocKBusN   C.  J.    This  rule   must  be   discharged. 

According  to  the  existing  practice  an  affidavit  by  the 

attesting  witness,  where  there  is  one,  to  an  award,  that 

enlargements  of  the  time  for  making  the  award  were 

made  when  they  purport  to  have  been  made,  is  not 

necessary.    Therefore  we  could  not  expect  that  a  party 

who  applies  to  make  an  order  of  reference  a  rule  of 

Court  should  obtain  an  affidavit  that  the  enlargements 

of  the  time  were  duly  made.     Whether  it  is  expedient 

that  no  affidavit  should  be  required,   either    of  the 

attesting  witness  where  there  is  one,  or  if  not  of  the 

arbitrator,  in  addition  to  the  faith  which  we  give  to  an 

arbitrator  that  he  has  done  right,  is  a  matter  which  we 

may  reserve  for  future  consideration.     I  think  it  would 

be  more  satis&ctory  that  there  should  be  an  affidavit  by 

^  arbitrator,  because  it  would  be  conclusive  except 

^er  special  circumstances,  and  would  prevent  such  a 

question  as  this  being  raised.    We  must,  however,  deal 

with  the  case  before  us  on  the  existing  practice,  and  must 

give  credit  to  the  statement  of  the  arbitrator  endorsed 

on  the  award  that  it  was  made  within  thQ  enlarged  time. 

But  when  we    come  to    the  question  whether  the 

nde  should  be  discharged  with  costs,  it  is  not  unfair 

(a)  15  East  97. 99.  (6)  6  Tauni,  251.  253. 
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1865.      'to  conader  the  position  in  ii^ich  the  party  moving  for 


fioBBsn  'it  was  plaeed.  He  applied  to  the  arbitrator  to  make  an 
Etjjtb.  affidavit  verifying  the  time  of  enlargement  in  order  to 
•enable  him  to  move  to  tet  aside  the  award;  and  the 
conduct  of  the  arbib^ttor  in  refusing  was  jnstly  and 
reasonably  calculated  to  engender  a  suspicion,  if  not  a 
belief,  that  he  was  actuated  by  the  consideration  that  he 
could  not  make  it  with  truth :  that  being  so  the  rule 
will  be  discharged,  but  not  with  costs. 

Crompton  J.  The  practice  in  two  if  not  in  all  the 
Courts  is  to  receive  such  an  affidavit  as  this  for  the 
purpose  of  making  an  order  of  reference  with  the  en- 
largements mdorsed  thereon  a  rule  of  Court ;  and  it  is 
not  desirable  to  overturn  that  practice.  If  an  action  were 
brought  on  the  award,  and  the  question  arose  at  Nisi 
prius,  the  date  of  the  enlargement  would  be  sufficiently 
proved  by  the  endorsement  of  it  on  the  order  of  refer- 
ence, according  to  the  general  rule  that  primfi  facie  the 
date  when  an  instrument,  whether  mercantile  or  other- 
wise, purports  to  have  been  made  is  the  true  date.  But  I 
agree  with  the  Lord  Chief  Justice  that  the  rule  should 
be  disdharged  without  costs. 

Blackburn  J.  The  present  practice  has  existed  for 
ten  or  twelve  years,  and  ia  not  inconsistent  with  law, 
nor  has  it  been  attended  with  inconvenienee.  It  is 
sufficient  to  say  that  we  ought  not  to  upset  it  without  a 
rule  of  Court.  I  agree  that  this  rule  should  be  dis- 
charged, but  not  with  costs. 

Mellob  J.  concurred. 

Rule  discharged,  without  costs. 
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Were,  appellant,  Clerk  of  the  PefM  of  DBFOiTy    v^dneid^. 
jespondent.  

County  raU. 
m.  .        .  Folios  rate, 

I^boro^  piauh,  and  liberty  qf  Bradnmck  m  part  of  the  Daehr  16  &  16  Vict. 
mCormoaS,  and  within  the  county  of  Ikvon,    It  is  an  antient  borough  c.  81.  #.  61. 
«oeiteuiiewith  the  paaah,  and  has  fiom  time  to  time  jeoeiTed  ehartem  Banwak, 
a  prinlegeB;  charters  We  alao  been  granted  to'the  Earls  and  Dukes  ExeiuHveju- 
^^vairail     An  inqoioitioii,  temp.  Edw.  1.,  headed  *'BorG«ffh  of  rudietion. 
BroMj/t,''  stated  that  the  manor  of  Braneya  had  a  gallows,  a  puloiy,   Pmunmtiom 
ffe^  crtreats  of  witts  and  pleaa  of  withernam,  &&    A  charter  of  ofloH 
?^  ^t  redting  that  the  borough  had  divers  liberties  and  customs  ekarter. 
«Dd  UDBinaitiee  "bj  prescription,  incorporated  the  borough  and  granted  to 
y^Wv  and  reoorder  for  the  time  being  to  bejustices  to  keep  the  peace 
« tlie  borough,  and  to  hare  "  full  power  and  authority  to  inquire  con- 
ceniagvkatsoeTer  trespasses,  mi^nsions  and  other  minor  offences,  de- 
anlta  tnd  artidee,  done,  moved  or  oommittod  withm  the  borough  and 
juiA  vhich  oug^t  or  mig^t  be  inquired  into  before  the  keepers  and  juf- 
tices of  the  peace  in  any  countjr  &c,*'  so  that  they  should  not  "in  any 
^BBflr  proeeed  to  thedetennination  of  fw  tseason,  murder  or  felony,  or 
of  107  other  matter  touching  the  loss  of  life  or  limb."    It  also  sranted  to 
^|e^ujar  and  bnoe^osses  the  same  and  similar  Courts  of  reoor^  oostoms, 
hmies,  privileges,  franchises,  &e.,  and  jurisdictions  wl^ch  they  had 
tMNtflfiDfe  holdeo,  nsed  or  eqjoyed,  or  ou^  to  have  holden,  used  and 
m<7ed.    Until  1868  no  county  rate  had  ever  been  levied  in  Br^tdninch^ 
tNrtiatcs  in  the  nature  of  county  rates  were  made  by  order  of  the 
rayo^jufticea  in  Sessions ;  and  the  boroijffh  ji^tices  hpd  always  held 
theirQQaiter  Sessions  and  tried  felonies  and  niisdemeanors  to  the  same 
^ant  na  the  opontr  justices,  who  did  not  interfsre  in  any  manner  or 
fcrmy  purpose  withm  the  borough.    Bjr  stat  15  &  16  Vict,  e,  81.  «.  61., 
fwag  to  the  assessment  cff  county  rat^  the  word  "  oouniy'  shall, 
u  the  construction  of  that  Act,  mean  and  include  any  liberty,  nranchise, 
or  odier  place  in  which  rates  in  the  nature  of  county  rates  inaj  bp 
krned,  hayins  a  separate  rommiwijon  of  the  peace,  and  not  subject  to 
the  joBsdietlon  of  the  eoontj  sA  laige  in  whieh  stieh  liberty,  dfce.  may 
M  Qor  eontributing  to  the  county  rates  made  for  such  county  at  large ; 
«>idth6  words**  county  rate"  shall  mean  and  inclnde  evety  rate  or  tas 
*>Np«^  in  ai^  county  for  all  or  any  of  the  .purposes  to  which  county 
lite  or  stodc  is  Uable.    Held,  that  tlie  charter  <tf  Jams»  I.  did  not  give 
^XJ>tieeB  of  the  borou^  exclusive  jprisdistipn,  that  the  exiatenee  of  a 
wcharter  with  a  non  mtromittant  clause  could  not  be  presumed,  and 
«^f«foc«theb«ro«]ghwasliaJt>le  ^  b«,aasessad  to  the  rate  for  the9o«nty 
*t  luge,  and  to  the  police  rate. 

MOUCE  of  appeal  l^tving  b^en  given  to  the  Quarter 
Senioiis  fi>r  tiie  4»mity  4>f  Deoen  agam«t  the  bans 
^  ^hodard  £nr  a  ooontjr  sate  made  by  the  jcurtices  in 
•Qnarter  Seniona  on  the  16th  Cktobm^,  1860,  whesebj 
Ae  bcmigby  pansh  and  liberly  of  Bradminch  ma  as- 
"^  to  the  oouBly  rate  lor  j;eneral  piirpotea  in  the 
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1865.       sum  of  19/.  4«.  6d.,  and  for  the  police  purposes  in  the 

WuE        s^ni  of  28/.  1&.  8rf.,  the  following  special  case  was 

Clerkof  the    «^t^  ^OT  the  opinion  of  the  Court. 

^Dw)?  '^^  borough,  parish  and  liberty  of  Bradninch,  in  the 

county  of  Devon,  is  part  of  the  possessions  of  the  Duchy 

of  Cornwall.    It  is  within  and  entirely  surrounded  by 

the  county  of  Devon,  and  is  not  detached  from  that 

county  by  being  bounded  wholly  or  in  part  by  any 

other  county.    It  is  a  very  ancient  borough,  and  is 

ooextensiye  with  the  parish,  and  has  firom  time  to  time 

received  charters  of  privileges.    Charters  have  also  from 

time  to  time  been  granted  to  the  Earls  and  Dukes  of 

Cornwall 

In  the  10th  John,  a.d.  1208,  a  charter  was  granted 
by  the  Crown  to  Henry,  the  son  of  Earl  Reynold,  to 
have  and  hold  a  fair  every  je»i  at  fira£/iie«M»  to  continue 
four  days,  to  wit,  three  days  before  the  day  of  St 
Dionysius  and  on  the  day  itself,  and  to  have  there  and 
hold  a  market  in  every  year  weekly  on  Saturday,  with 
all  liberties  and  free  customs  which  the  dty  of  Exeter 
had. 

Amongst  the  records  of  the  late  treasury  of  the 
Exchequer  in  the  public  record  oflSice  in  the  custody  of 
the  Master  of  the  RoUs,  pursuant  to  stat  1  &  2  Vict 
c.  94.,  to  wit,  in  the  Roll  indorsed  ''Extracts  of  Inquisi- 
tions made  by  the  command  of  our  Lord  the  King,  in 
the  counties  of  Oxford,  Berks,  Buckingham,  Bedford, 
Cambridge,  Huntingdon,  Devon,  Cornwall,  concerning 
the  rights  and  liberties  of  our  Lord  the  King,  sub- 
stracted,  and  the  excesses  of  sheriflb,  coroners,  escheators, 
and  all  other  baili&  whatsoever  of  our  Lord  the  King, 
in  any  manner  touching  our  Lord  the  King,  in  the  4th 
year,  of  the  reign  of  King  Edward,  son  of  King  Henry,** 
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is  contained  an  inquisition,  of  wliich  the  following  is  a       1865. 
translation :  Wmmu 

"Borough  of  Braneys.  CieA'<a^ 

••The  jurors  of  the  said  borough  say  that  the  manor  of  jJJJ^ 
Bramyi  was  an  escheat  of  our  Lord  Eling  Henry,  father 
of  oor  Lord  the  King  that  now  is,  by  the  death  of 
WWum  de  la  Londe,  because  he  died  without  heir,  and 
the  same  Lord  the  King  gave  the  said  manor  to 
Ridard''  Earl  of  Camwall,  •'  his  brother,  with  his  wife*' 
Lady  '*  Lench  in  free  marriage,  and  to  the  heirs  of  the 
body  of  the  said''  Lady  "  Lench^  and  they  say  that 
Edrnind,  Earl  of  ComwalU  now  holds  the  said  manor, 
but  by  how  many  fees  and  by  what  services  they  know 
not,  and  that  it  is  worth  yearly  80/.,  and  has  a  gallows, 
apillory  and  tumbrell,  assize  of  bread  and  ale,  estreats  of 
inits  and  pleas  of  withernam,  a  warren,  and  other  royal 
Bberties." 

The  case  then  set  out  another  inquisition  to  the  like 
effect  from  the  bundle  of  inquisitions  temp.  Edward  I., 
indorsed  '^Inqniaitiones  Com.  Devon^*  also  among  the 
leoords  in  the  public  Record  Office :  that  inquisition 
^as  headed,  ''Verdict  concerning  the  manor  of  Brad* 
ne^*'  and  indorsed  "  Borough  of  Braneys" 

The  followiag  is  a  translation  of  parts  of  a  charter 
gnnted  by  James  L,  in  the  second  year  of  his  reign, 
and  which  is  dated  the  18th  November  in  that  year. 
The  whole  of  the  charter  was  copied  in  the  appendix 
^d  was  to  be  taken  as  part  of  the  case. 

"The  S^g,  To  all  to  whom  8rc.,  greeting.  Whereas 
0^  borough  of  Bradneys,  otherwise  called  Bradnineh^ 
i&  oor  oounty  of  Devon,  is  an  ancient  borough,  and  the 
ouif  or  and  burgesses  of  the  same  borough  of  Bradneis, 
^^therwise  called  Bradninch,  from  time  whereof  the 
^i^ory  of  man  is  not  to  the  contrary,  had  used  and 
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1865.  'Enjoyed  divers  UbertioB  mi  cvitttoma  wi  immimitiei^ 
Wm  ^y  reason  of  divers  prescriptions  and  custxHiis  of  old 
Cledt^df  th«  ^^*®®^  ^^  *^®  ^^  borough,  and  whereas  our  well  bdioved 
^*»of  jBubjects,  the  mayor  and  bui^^esses  of  the  borough 
aforesaid,  have  most  humbly  jbesought  us  to  shew  and 
extend  our  royal  favour  and  muniUcenee  to  the  said 
mayor  and  bui^esses  in  this  behalf.  And,  that,  for  thte 
better  governance  and  rule  of  the  -said  borough,  we 
would  condescend  to  ratify,  confirm,  appxpve^  make, 
restore,  oanstitute  or  <»eate,  by  our  letters  patent;, 
into  one  body,  corporate  .and  politic,  the  said  mayor 
and  burgesses  of  Bradnej^^  oth^wise  Bradninch,  afore- 
said, or  by  what  other  name  soever  they  have  been 
incorporated,  or  whether  they  have  been  incorporiited 
or  not,  as  to  us  shall  seem  most  expedient  We  being 
ivilling,  therefoiie,  that  from  thenceforth  for  ever  there 
may  be  constantly  one  certain  and  undoubted  means 
in  our  said  borough  of  and  for  the  ikeeping  of  our 
peace,  and  for  the  rule  and  ^vemance  of  the  juune 
borough  and  our  people  .inhabiting  herein  and  others 
resorting  thereto :;  and  that  the  said  borough  may  for 
«ver  hereafter  be  and  remain  a  borough  of  good  ^peaoe 
and  quiet,  to  the  fear  and  dr«id  cf  evil  doers,  and  to 
the  reward  and  support  of  the  good :  and  also  that 
our  peace  and  other  acts  of  justice  and  good  order  may 
imd  shall  bebett^  kept  and  done  there:  of  our  own 
special  grace  and  of  our  certain  knowledge  and  mere 
motion.  We  have  willed,  ordained,  constituted,  granted 
and  declared,  and  by  these  presents  for  us,  our  heirs 
.and  successors,  do  will,  ordain,  <xmstitute»  grant  and 
declare,  that  our  borough  of  Bradneis,  otherwise  Bradr 
nmeh,  aforesaid,  in  our  said  county  of  DetMm,  may  and 
shall  be,  and  -remain  firom  thenceforth  for  ever  a  &ee 
)horon§^  of  itself/*    Then  dfoUowed  the  iusual  olanse 
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iDcorporating  the  borough  by  the  name  of  the  mayor       1866. 

Md  burgesses  of  the  borough  of  Bradneis,  otherwise        wxu 

BradnmA,  and  a  clause  ordaming  that  there  should  be,    Oerk^of  the 

within  the  bcMrough,  thirteen  masters,  to  be  elected  and       x>!eto]^ 

appointed  in  form  thereinafter  specified,  of  whom  the 

mayor,  for  the  time  being,  was  to  be  one.    The  charter 

then  i^pobted  the  first  mayor  and  masters,  provided 

for  future  elections,  gave  powers  to  make  bye  laws,  && 

"  And  further  we  will,  and  by  these  presents  for  us,  our 

heirs  and  successors,  do  grant  to  the  aforesaid  mayor 

and  burgesses  of  the  borough  aforesaid  and  their  succes- 

aon,  that  the  mayor  of  the  borough  aforesaid  for  the 

time  beings  and  the  recorder  of  the  said  borough  for  the 

time  being,  may  and  shall  from  henceforth  for  ever,  and 

erezy  and  each  of  them  may  and  shall  henceforth  for  ever^ 

be  justices  of  us,  our  heirs  and  successors,  to  keep  the 

peace  in  the  same  borough  and  parish  and  the  liberties 

and  {ffedncts  thereof,  and  also  to  keep  and  correct  and 

canae  to  be  kept  and  corrected,  the  statute  concerning 

artificers  and  labourers,  weights  and  measures  within 

the  borough  and  parish  aforesaid,  the  suburbs,  liberties 

and  ^ecincts  thereof,  and  that  the  said  mayor  and 

^^eoorder  of  the  said  borough  for  the  time  being  and 

tbeir  successors  may,  by  virtue  of   these  our  letters 

patent,  from  henceforth  for  ever,  :have  and  shall  be  able 

to  have  full  power  and  authority  to  inquire  concerning 

whatsoever  trespasses,  misprisions    and    other   minor 

<)ffeQces,  defaults  and  articles,  done,  moved  or  committed 

within  the  borough  and  parish  aforesaid,  the  suburbs, 

P^cincts  and  liberties  thereof,  which  ought  or  might 

be  inquired  into  before  the  keepers  and  justices  of  the 

P^^  in  anj  county  of  our  Kingdom  of  England  by 

^bebwBsad  statutes  of  tiie  same  kingdom  as  justices 


12  HILARY  TERM. 

1865.  of  ^he  peace,  so  neTertheless  that  they  do  not  hereafter, 
^l^  in  any  manner,  proceed  to  the  determination  of  any 
aerlTofth  ^*®on,  murder  or  felony,  or  of  any  other  matter 
Peace  of  touching  the  loss  of  life  or  limb  within  the  borough  and 
parish  aforesaid,  the  liberties  or  precincts  thereof^ 
without  the  special  mandate  of  us,  our  heirs  and  succes- 
sors.'^ The  charter  then  appointed  the  first  recorder ; 
and  proidded  for  the  election  of  his  successor  yearly  by 
the  mayor  and  masters.  Then  followed  a  power  to 
appoint  Serjeants  at  mace,  a  grant  of  a  guild  merchant, 
and  a  market  and  fiedrs.  "  And  further  of  our  more 
ample  especial  grace  and  of  our  certain  knowledge 
and  mere  motion  for  us,  our  heirs  and  successors. 
We  have  granted  and  confirmed,  and  by  these  pre- 
sents for  us  our  heirs  and  successors  do  grant  and 
confirm,  to  the  aforesaid  mayor  and  burgesses  of  the 
borough  aforesaid  and  their  successors,  so  many,  so 
great,  the  like,  the  same  and  similar  Courts  of 
record,  clerks  of  the  market,  assize  and  assay  of  bread, 
wine  and  ale,  customs,  liberties,  privileges,  franchises, 
immunities,  acquittances,  exemptions  and  jurisdictions 
whatsoever  which  the  mayor  and  burgesses  of  the 
borough  aforesaid  or  any  or  either  of  them,  by  whatso- 
ever name  or  names,  or  by  whatsoever  incorporation  or 
by  force  of  whatsoever  incorporation,  have  or  hath  here- 
tofore had,  holden,  used  or  enjoyed,  or  ought  to  have 
had,  holden,  used  or  enjoyed  to  them  and  their  succes- 
sors for  ever,  by  inheritance,  by  reason  or  force  of  any 
charters  or  letters  patent  by  any  progenitor  or  ancestor 
of  us,  or  of  any  other  person  or  persons  whomsoever  in 
any  manner  heretofore  made,  confirmed  or  granted,  or 
by  whatsoever  other  means,  right,  custom,  usage,  pre- 
scription or  title  heretofore  used,  had  or  accustomed ; 
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althougli  the  same,  or  any  or  either  of  them,  hare  or        1865. 
hath  not  been  heretofore  used,  or  have  or  hath  been        Wnm 
abased  or  misused  or  discontinued,  or  although  the    derk'of  the 
same  or  any  or  either  of  them  are  or  have  been  forfeited       dbTh^ 
or  lofit:  To  have,  hold  and  enjoy  to  the  aforesaid  mayor 
and  burgesses  of  the  borough  aforesaid  and  their  sue* 
cesson,  for  ever,  rendering  and  paying  to  us,  our  heirs 
and  SQCcessors,  the  like^  the  same,  such  and  similar 
rents,  services  and  sums  of  money  and  demands  what- 
soever as  and  which  they  have  been  accustomed    or 
onght  of  right  to  render  and  pay  for  the  same.    Where- 
fore we  do  will  and  firmly  enjoining  command,  for  us, 
our  heirs  and  successors,  that  the  aforesaid  mayor  and 
burgesses  of  the  borough  aforesaid  and  their  successors 
may  have,  hold,  use  and  enjoy,  and  may  and  shall  be 
able  to  have,  hold  and  enjoy  for  ever,  all  liberties, 
authorities,  jurisdictions,  franchises  and  acquittances 
aforesaid,  according  to  the  tenor  and  effect  of  these  our 
letters  patent  without  the  let  or  impeachment  of  us,  our 
heirs  or  successors,  the  justices,  sheriffs,  bailiffs  or 
ministers  of  us,  our  heirs  or  successors,  whatever,  being 
nnwiUiDg  that  the  said  mayor  and  burgesses  of  the 
borongh  aforesaid  or  any  or  either  of  them,  or  any  bur- 
gesses of  the  borough  aforesaid,  shall  by  reason  of  the 
premises  or  any  of  them  be  therein  letted,  molested, 
▼exed,  or  in  any  manner  disturbed  by  us,  our  heirs  or 
SQCcessors,  the  justices,  sheriffs,    escheators  or  other 
iNulifis  or  ministers  of  us,  our  heirs  or  successors,  what- 
soever: willing  and  by  these  presents  ordering  and  com- 
manding as  well  the  treasurer,  chancellor  and  barons  of 
the  Exchequer  of  us,  our  heirs  and  successors  and  other 
the  justices  of  us,  our  heirs  and  successors,  as  our  attor- 
^  and  solicitor  general  for  the  time  being,  and  every 
of  them,  and  all  other  the  officers  and  ministers  of  us. 
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1865.  our  heirs  and  successors,  whatsoever,  that  neither  they 
Wm  ^o'  ^°y  ^^  either  of  them  do  prosecute  or  continue  or 
ClerlTof  the  ^^^^  ^^  cause  to  be  prosecuted  or  continued,  any  writ 
Pe«<»  of  or  summons  of  quo  warranto  or  any  other  writ  or  writs 
or  process  whatsoever  against  the  mayor  and  burgesses 
of  the  borough  aforesaid,  or  any  or  either  of  them,  for 
any  causes,  things,  matters,  offences,  claims  or  usurpa- 
tions, or  any  of  them,  by  them  or  any  of  them  due 
claimed,  attempted,  used,  had  or  usurped  before  the 
day  of  the  making  of  these  presents :  willing  also  that 
the  said  mayor  and  burgesses  of  the  borough  aforesaid, 
or  any  of  them,  shall  not  be  molested  or  impeached  by 
any  or  either  of  the  justices,  officers  or  ministers  afore- 
said in  or  concerning  the  due  use,  claim  or  abuse  of 
any  liberties,  franchises  or  jurisdictions  within  the 
borough  aforesaid,  the  suburbs,  liberties  and  precincts 
thereof,  before  the  day  of  the  making  of  these  presents, 
or  be  compelled  to  answer  for  the  same  or  any  of  them. 
We  will  also  &c.,  without  fine  in  the  Hanaper  &c., 
although  express  mention  &c.  In  witness  whereof  &c. 
Witness  the  King  at  Westminster,  the  13th  day  of 
November.'* 

Down  to  the  year  1858  no  county  rate  had  ever 
been  levied  in  Bradmneh,  but  rates  in  the  nature  of 
county  rates  were  made  by  order  of  the  borough  jus* 
tices  in  Sessions  for  the  purposes  of  the  borough,  and 
the  borough  justices  always  held  their  Quarter  Ses- 
sions and  tried  felonies  and  misdemeanors  in  the  same 
manner  and  to  the  same  extent  in  all  respects  as  the 
justices  of  the  county  of  Devon  in  their  Sessions,  and 
the  county  magistrates  did  not  interfere  in  any  manner 
or  for  any  purpose  within  the  limits  of  the  borough. 

The  Militia  Law  Amendment  Act,  1854,  17  &  18 
Viet  e.  106.  s.  11.,  after  reciting  tiiat  there  are  certain 
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corporate  towns  and  places  not  liable  by  law  to  the 
payment  of  county  rates,  bnt  to  which  the  provisions  of 
the  Militia  Acts  in  other  respects  apply,  and  that  it  is 
just  that  sach  towns  and  places  should  contribute  in 
fiiir  add  rateable  proportion  to  the  expenses  incurred  for 
ilie  efficient  muntenance  of  the  militia :  enacts  that  a 
proportionate  part  of  the  expense  incurred  by  the  conn* 
ties  sabaequently  to  stat.  15  &  16  Vict  e.  50.,  passed  for 
amending  the  law  relating  to  the  militia,  shall  be  borne 
ffiid  paid  in  the  manner  thereinafter  provided  by 
boroughs  incorporated  under  stat.  5  k  6  fF,  4.  c.  7& 
fte.,  not  £able  to  the  payment  of  county  rates. 
And  sect  12  enacts  that  in  order  to  determine  the 
proportion  to  be  contributed  by  any  such  borough 
to  Ae  expenditure  for  the  purposes  aforesaid  of  the 
coimty  in  which  such  borough  is  locally  situated,  the 
jmtioes  of  every  such  county  are  thereby  authorised 
and  required  at  some  General  or  Quarter  Sessions  held 
by  them  within  six  calendar  months  after  the  passing  of 
the  Act^  and  the  council  of  every  such  borough  are 
anthonsed  and  required  at  some  meeting  of  the  council 
to  be  hdd  within  three  calendar  months  after  the  passing 
of  the  Act,  to  appoint  respectively  two  justices  of  such 
oonnty  and  two  members  of  such  council,  which  said 
four  persons  shall,  as  soon  as  conveniently  may  be  after 
their  appointment,  meet  together,  and  shall  jointly 
determine  and  award  the  respective  proportions  in  which 
the  said  county  and  borough  shall  contribute  to  the 
Expenditure  incurred  or  to  be  incurred  under  the  recited 
Acte  respectively  or  the  present  Act,  according  to  the 
vcapective  annual  values  of  the  property,  as  rated  to  the 
^ief  of  the  poor  within  such  borough,  and  of  the  pro- 
perty as  rated  to  the  relief  of  the  poor  and  chargeaUe 
to  the  bounty  rate  wiUkin  such  county. 
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1865.  I^  pursuance  of  this  statute  an  award  was  made,  on 

;j^~j  the  26th  October^  1855,  by  two  justices  of  the  county  of 
Clcrkof the  -''^^  ®^^  ^^^  members  of  the  corporation  of  Brad- 
^»<»  <^  fdnchy  that  the  proper  proportion  in  which  the  county 
and  the  borough  respectively  should  contribute  to  the 
expenditure  for  the  maintenance  of  the  militia  should  be 
as  follows,  viz.,  that  for  each  and  every  100/.  which  the 
county  of  Devon  had  contributed  since  the  passing  of 
Stat.  15  &  16  Vict.  c.  50.  or  should  contribute  to  such 
expenditure  the  borough  of  Bradninch  should  contri- 
bute the  sum  of  9«.  4c/.,  and  that  for  every  fractional 
part  of  100/.  which  the  county  should  so  contribute  the 
borough  should  contribute  the  like  fractional  part  of 
98. 4d.  One  of  the  orders  made  by  the  Quarter  Sessions 
of  the  county,  in  pursuance  of  this  award,  on  the  trea- 
surer of  the  borough  was  set  out 

The  borough  of  Bradninch  has  for  some  years  past 
had  a  police  officer  appointed  by  the  borough  autho- 
rities, and  wearing  a  police  uniform,  in  addition  to  the 
parish  constables  and  the  serjeant  at  mace,  and  the 
general  police  of  the  county  of  Devon  has  not  interfered 
with  it 

The  questions  for  the  decision  of  the  Court  were. 
Whether  the  borough,  parish,  and  liberty  of  Bradninch 
is  liable  to  contribute  to  the  general  county  rate  for  the 
county  of  Devon  and  to  the  general  police  rate  for  the 
said  county,  or  to  either  of  them. 

Karslake  (Lopes  with  him),  for  the  respondent. — The 
questions  with  respect  to  the  county  rate  and  the  police 
rate  depend  on  the  same  point.  The  old  statutes  rela- 
ting to  the  assessing,  collecting  and  levying  of  county 
rates  are  cited  in  2  Bum  Justice,  by  Bere  and  Chitty, 
**  County  rate,''  and  the  law  as  it  existed  under  stat 
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55  ft  3.  c.  51.  s.  1.,  i3  stated  Id.  p.  204;   but  those        1866. 


statutes  were  repealed  by  sect.  1  of  stat  15  &  16  Vict        Wbkb 


▼. 


«.  81.,  to  consolidate  and  amend  the  Acts  relating  to  clerk  of  tha 
county  rates;  and  by  sect.  51  the  word  "county"  i)^^' 
sluJl,  in  the  construction  of  that  Act,  mean  and  include 
"any  liberty,  franchise,  or  other  place  in  which  rates 
in  the  nature  of  county  rates  may  be  levied,  having  a 
separate  oommissicm  of  the  peace,  and  not  subject  to  the 
jurisdiction  of  the  county  or  counties  at  large  in  which 
8uch  liberty,  franchise,  or  place  may  lie,  nor  contributing 
or  paying  to  the  county  rates  made  for  such  county  or 
coonties at  large;  and  ''the  words  'county  rate'  shall 
mean  and  indnde  every  rate  or  tax  assessed  in  any  county 
or  any  division  of  a  county  as  aforesaid  for  all  or  any  of 
the  purposes  to  which  county  rate  or  stock  is  or  may 
bereafier  be  made  liable/'  In  The  Mayor  ^c.  of  East 
Looe,  appts..  The  Justices  of  ComwalU  respts.  {a\  it  was 
beld  that  the  borough  of  East  Looe  was  within  the 
definition  given  in  that  section,  and  therefore  was  not 
liable  to  be  assessed  to  the  rate  for  the  county  at  large ; 
bat  the  charts  oi  James  2  granted  to  that  borough  con- 
tained a  non-intromittant  clause  as  regards  the  justices 
of  tbe  county,  and  there  was  an  express  grant  to  the 
mayor  and  recorder  and  justices  of  the  peace  in  the 
borough  to  hold  sessions  of  the  peace.  In  the  charter 
granted  to  the  borough  of  Bradninch  there  is  not  a  non- 
intromittant  clause, — there  is  only  a  clause  constituting 
the  mayor  and  recorder  justices  of  the  peace,  and  giving 
them  power  "  to  inquire  concerning  trespasses,  mispri- 
sions, and  other  minor  offences ;''  it  is  a  (Question  whether 
they  codd  hold  Sessions  of  the  peace.  [Blackburn  J. 
How  could  they  inquire,  except  by  summoning  a  jury  ? 

(a)  3  5.  #  A  20. 
VOL.  VI.  C  B.    &   S. 
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1866.        Crompton  J.  It  is  usual  for  such  a  charter  to  contain  two 

Wtii        commissions  or  a  commission  consisting  of  two  parts, 

ClcrkV  the    ^"®  constituting  certain  persons  keepers  of  the  peace. 

Peace  of      another  giving  them  power  to  hold  Sessions  and  defining 

their  power  in  Sessions.    Blackburn  J.  The  one  authority 

is  to  be  exercised  on  all  occasions  and  by  all,  the  other 

only  by  those  who  are  of  the  quorum.     [He  referred 

to  the  form  of  the  commission  of  the  peace  in  Dalian 

Country  Justice,  ch.  5,  pp.  12,  13,  and  3  Bum  Justice, 

by  Bere  and  Chitty,  p.  988.]    The  justices  of  the  county 

may  go  into  the  borough  and  try  felonies  there,  bo  that 

they  have  at  least  concurrent  jurisdiction;  and  if  the 

justices  of  the  borough  have  not  a  separate  commission 

of  the  peace  it  is  liable  to  be  assessed  to  the  county 

rate. 

As  to  the  police  rate.  In  Reg.  v.  The  Overseers  tf 
Lackmanstone  (a),  it  was  held  that  the  liberty  or  dis- 
trict of  Romney  Marsh,  incorporated  by  a  charter  of 
James  1,  though  it  had  a  separate  Court  of  Quarter 
Sessions,  was  liable  to  the  police  rate  as  forming  part  of 
the  county  of  Kent  under  stats.  2  &  3  Vict.  c.  93.  #.  27. 
and  3  &  4  Vict.  c.  88.  s.  3.  The  fact  that  the  county 
police  have  not  interfered  with  the  borough  of  Brad" 
ninch  does  not  shew  that  it  is  not  liable  to  the  police 
rate. 

Coleridge  {Kingdon  with  him).— Stat.  15  &  16  Vict. 
c.  81.  *.  21.  empowers  the  justices  of  the  county  to 
assess  to  the  county  rate  every  parish,  township,  and 
other  place  ''within  the  respective  limits  of  their 
commissions/'  It  is  true  the  charter  granted  to  the 
borough  of  Bradninch  does  not  contain  a  commission 
(fl)  2  L.  T,  N.  8,  215. 
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to  hold  Sessions  of  the  peace  nor  a  non-iutromittant        1865. 

claase;  but  the  facts  found  are  equivalent  to  those  in        Webs 

The  Mayor  ^c.  of  East  Looey  appts..   The  Justices  of    cierlTofthe 

Carmatt,  respts.  (a).     ICochbum  C.  J.      There  is  this        pjl^^i^ 

material  difference  :  in  that  case  the  jurisdiction  of  the 

ooanty  justices  was  excluded :  in  this  it  is  not    Cromp^ 

ten  J.    Here  the  case  cannot  be  put  higher  than  that 

the  borough  justices  have  concurrent  jurisdiction  with 

the  county  justices.]     The  facts  found  are  evidence  of 

exclusive  jurisdiction  in  the  borough  justices  within  the 

borough :   the  inquisition  in  the  4  Edw,  1  shews  that 

the  borough  had  a  gallows,  and  therefore  under  some 

old  charter  jurisdiction  over  capital  offences.     [Cromp- 

tm  J.    I  doubt  whether  that  follows.     This  appears  to 

have  been  an  old  lordship  which  escheated  into  the 

hands  of  King  Hen.  S,  and  he  granted  it  to  the  Earl  of 

Cornwall,    I  should  say  that  this  was  a  manorial  not  a 

borough  privilege,  there  may  have  been  a  right  to  call 

upon  the  lord  of  the  manor  to  hang  persons  who  had 

committed  a  capital  offence  within  the  borough.]     The 

inquisition  in  the  reign  of  Hdw.  1  is  headed  '^  Borough 

of  Braneys/*  and  in  the  charter  of  James  1  it  is  caUed 

"our  borough  of  BradneysJ^    The  borough  also  had 

jurisdiction  to  try  estreats  of  writs  and  pleas  of  wither^ 

ittm,  vhich  must  have  reference  to  actions  of  replevin  j 

and  this  shews  that  the  sheriff  of  the  coimty  had  no 

jurisdiction  over  goods  distrained  within  the  borough. 

[Blackhum  J.     Though  the  borough  had  cognizance  of 

Kiich  pleas  another  tribunal  also  might  have  cognizance 

of  them.     "  A   grant  tenere  placita,  gives  jurisdiction, 

^^  not  exclusive  of  other  Courts.     If  there  be  no 

"negative  words;"  Com.  Dig.  Courts  (P  1.)    Therefore  a 

(a)  3  5.  #  fif.  2a 

c  2 
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1865.  grant  of  cognizance  of  pleas  to  the  borough  would  not 
^Wm  exclude  the  county  justices.]  The  charter  of  James  1 
aerk'of  the  '^^^i*®^  ^^^^  the  mayor  and  burgesses  "  from  time 
^BvoK^  whereof  the  memory  of  man  is  not  to  the  contrary, 
had  used  and  enjoyed  diTcrs  liberties^  customs  and  immu- 
nities^ by  reason  of  divers  prescriptions  and  customs  of 
old  used  in  the  said  borough :''  it  confirms  them^  and  then 
gives  the  mayor  and  recorder  the  jurisdiction  of  any 
justice  of  the  peace^  '^  so  nevertheless  that  they  do  not 
hereafter^  in  any  manner^  proceed  to  the  determination 
of  any  treason,  murder  or  felony,  or  of  any  other  matter 
touching  the  loss  of  life  or  limb."  The  term  ''felony," 
in  the  time  of  James  1,  meant  a  capital  offence ;  Termes 
de  la  Ley^  4  BL  Com.  94-8.  This  charter  is  evidence 
of  a  lost  commission  of  the  peace  or  of  a  lost  charter. 
[Blackburn  J.  It  has  been  decided  that  cognizance  of 
pleas  cannot  be  acquired  by  prescription:  is  not  the 
same  true  of  an  exclusive  jurisdiction  of  borough  jus- 
tices?] The  charter,  while  confirming  all  the  other 
ancient  rights  of  the  borough,  restrains  the  power  to 
try  capital  offences;  this  in  effect  is  equivalent  to  a 
non-iutromittant  clause.  [Blackburn  J.  Your  argu- 
ment is  that  the  Crown  has  taken  away  from  the  borough 
justices  the  power  to  try  capital  offences  and  has  not 
restored  it  to  the  county  justices,  and  therefore  they 
can  only  be  tried  at  the  assizes.  Cromptcn  J.  There 
was  nothing  in  the  charter  to  exclude  the  county  jus- 
tices from  trying  grand  larceny  committed  within  the 
borough.  His  Lordship  referred  to  Dickinson  Quarter 
Sessions,  by  Talfourd,  p.  146.  Cockbum  C.  J.  The 
borough  justices  would  commit  prisoners  for  trial  at  the 
borough  Quarter  Sessions ;  therefore  the  county  justices 
had  no  opportunity  of  exercising  concurrent  jurisdiction. 
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CnmpUmJ.    There  is  no  case  in  which  a  non-intro-        1865. 
mittant  daose  has  been  presumed  from  the  fact  of  the        Wm 
county  justices  not  having  exercised  the  power  of  trying    derk^of  the 
offences  committed  within  a  borough.     Cochbum  C.  J.       x)evo»^ 
A  non-intromittant  clause  was  well-known  in  the  time 
of  Jame$  1,  and  it  is  strange  that  it  should  not  have 
been  inserted  in  the  charter  if  the  borough  of  Brad- 
vmch  had  this  exclusive  jurisdiction.] 

The  liability  to  the  police  rate  is  included  in  the 
liabili^  to  the  county  rate. 

CocRBiTRN  C.  J.  We  cannot  from  non-interference 
by  the  county  justices  within  the  borough  draw  an  infer- 
ence never  drawn  before,  that  the  borough  justices  had 
exclusive  jurisdiction,  and  so  supply  what  is  wanting  in 
the  charter  oi  James  1.  The  silence  of  that  charter  as 
to  any  exclusive  jurisdiction  in  the  borough  justices 
leads  to  the  opposite  conclusion,  viz.,  that  the  exclusive 
jurisdiction  did  not  exist  which  is  necessary  to  exempt  a 
b(»0ugh  from  the  county  and  police  rates. 

Cboxpton  and  Blackbu&n  J  J.  concurred. 

Ju.lgment  for  the  respondent. 


Ex  parte  Keddlb.  j^m''^^^ 

[Reported  4  iff.  5- 5.  998.] 
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IH65. 


Wednfjfda^,      The  MayoF,  Aldermen  and  Burgesses  of  Wet- 

J!!"^!!^ •       MOUTH    and    Melcombe    Regis,     appellants, 

^l2-ii^of       Nugent,  respondent. 

F:iemption 

from  tolls,  Stat.  6  G.  4.  c,  cx^i.  8.  1.  recites,  that  by  stat.  22  G.  2.  c.  22.  customs 

Statute,  on  all  goods,  wares,  merchandises  and  commodities  imported  into  the 

Wharfage  harbour  of  W,  were  payable  to  the  corporation  of  W. ;  that  by  slat. 

duties.  1  G.  4.  c.  xl.  they  were  empowered  to  erect  a  new  bridge  and  to  roain- 

Hnrhour  Act,  ^    tain  the  harbour  of  W.  and  its  quays;  and  that  they  \\m\  borrowe<l 

6  G.  4.  c.  cxTi.    money  on  the  credit  of  the  tolls  or  duties  granted  by  stat.  22  G,  2.  r.  22., 

which  still  remained  duo  and  could  not  bo  repaid,  nor  could  the  new 

bridge,h arbour  and  quays  be  maintained  unless  the  tolls &c.  were  increased. 

Sect.  2  enacts,  that  petty  customs  and  wharfage  duties  for  all  goo<ls, 

and  harbour  dues,  and  ballast  duties,  shall  be  taken  upon  every  ship, 

which  are  vested  in  the  corporation.     By  sect.  29  coals  imported  **  for 

the  use  of  His  Majesty's  steam  packets  and  actually  used  on  board  the 

same,"  are  exempted  from  duty.    By  sect.  2.'i,  "any  horses  or  carriages 

attending  His  Majesty  or  any  of  the  Royal  family"  are  exempted  ftvm 

tolls  for  passing  over  the  bridge.     Held,' that  stone  brought  by  a  barge 

into  the  narbour  of  W,  for  the  use  of  Her  Majesty's  government  works, 

and  delivered  there  to  persons  in  the  employ  of  the  government  for  that 

use,  was  exempt  from  wharfage  duty. 

/^  ASE  stated  under  stat.  20  &  21  Vict  c.  43. 

At  a  Petty  Sessions  of  the  peace  for  the  borough 
of  Weymouth  and  Melcombe  BegiM  an  information  was 
heard,  by  which  the  appellants  complained  that  the 
respondent  had  refused  to  pay  the  sum  of  2*.  6//.  wharf- 
age duties  on  10  tons  0  ft.  1  in.  of  block  stone  brought 
into  the  harbour  of  the  borough.  The  information  was 
laid  under  stat.  6  G.  4.  c.  cxvi.,  '*  An  Act  to  amend 
and  enlarge  the  powers  and  provisions  of  several  Acts 
relating  to  the  harbour  aud  bridge  of  the  borough  and 
town  of  Weymouth  and  Melcombe  Regis  in  the  county  of 
Dorset.'' 

The  stone  described  in  the  information  was,  en  the 
22nd  October^  1863,  brought  by  a  bar^e  into  the  har- 
bour of  Weymouth  for  the  use  only  of  Her  Majesty's 
Government  Works  on  the  Nothe.  It  was  brought  there 
from  Portland  for  such  use,  and  delivered  there  by  the 
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rwpondent's  orders  to   persons  in  the  employ  of  the        1865. 
gOTernment  for  the  use  of  the  works.     The  respondent,    Mayor  &c.  of 
as  one  of  Her  Majesty's  oflScers,  took  charge  of  it  on    ^«»^outh 
behalf  of  the  government.    The  sum  of  2s.  6rf.  would      Noobht. 
be  the  amount  of  the  wharfage  dues  payable  in  respect 
of  the  stone  so  brought  into  the  harbour  if  any  were 
payable.    The  collector,  on   the  29  th   October,   1863, 
demanded  of  the  respondent  payment  thereof,  and  he 
refused  to  pay  it.     Such  demand  was  made  of  him  as 
commaQding  officer   of    the  Royal   Engineers  taking 
charge  of  the  stone.     The  receipt  given  on  delivery  of 
the  stone  was  as  follows : — 

"  War  Department  Works. 

"  No.  2  Barge.  Weymnvth, 

"  22nd  October,  1863. 
**  Beceived  from  the  War  Department  Quarries  stone 
w  under  mentioned.*' 

[The  particulars  were  set  out.] 

Signed.  "  W.  Ruse,  CorpL,  R.  E.'* 
It  was  contended  on  behalf  of  the  respondent  that  he 
was  not  liable  for  the  wharfage  dues  claimed,  inasmuch 
as  the  Act  of  Parliament  did  not  give  the  appellants 
any  right  to  petty  customs  or  wharfage  dues  in  respect 
of  stone  brought  into  the  harbour  of  the  borough  for 
the  use  of  Her  Majesty's  Government  Works,  and  that 
by  Her  Majesty's  prerogative  the  stone  was  exempt 
from  such  dues  in  such  a  case,  and  the  justices  being  of 
that  opinion  dismissed  the  information  and  complaint. 

The  question  for  the  opinion  of  the  Court  was,  whe- 
ther the  justices  were  right 

iaiA  [Joseph  Brown  with  him),  for  the  appellants. — 
The  question  is,  whether  stone  brought  from  Portland 
and  iipported  into  the  harbour  of  IVeymoiUh  for  the  use 
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1865.       of  Her  Majesty's  Oovemment  Works  is  exempt  from 
Mayor  &c.  of  *^®  wharfage  duty  imposed  by  stat.  6  G.  4.  c.  cxvi. 
Weykouth     ^^^  1  ^f  ^^^^  ^ieXut^  recites  stat  22  G.  2.  c.  22.  (a), 
NuoKfT.      (which  it  repealed),  '*  An  Act  for  the  better  ascertainingi 
recovering   and   collecting   certain   duties   commonly 
called  petty  customs  or  wharfage,  payable  upon  the 
importation  and  exportation  of  goods  and  merchandises 
into,  or  out  of  the  harbour  of  the  borough  and  town  of 
fVaymoutk  and  Melcombe  Regis  in  the  county  of  Dorset; 
and  also  of  ballast  and  harbour  duties,  payable  in  res- 
pect of  ships  and  vessels  coming  into,  and  going  out  of 
the  said    harbour,   and  for  the  better  repairing  and 
keeping  in  repair  the  said  harbour'^  &c.;    whereby  it 
was  enacted  that  certain  rates  and  customs  on  all  goods^ 
wares,    merchandises  and  commodities  imported  into 
and  exported  from  the  harbour  should  be  paid  to  the 
corporation,  and  should  be  applied  and  expended  in 
cleansing  and  keeping  in  good  and  proper  order  the 
harbour,  and  in  repairing  and  keeping  in  good  repair 
the  bridge,  wharfs,  quays  &c. :  also  stat.  1  G.  4.  c.  xl., 
'*An  Act  for  repairing  or  taking  down  and  rebuilding 
the  bridge  within  the  borough  and  town  of  Weymouth 
and  Melcombe  Regis^  in  the  county  of  Dorset  i*  whereby 
the  corporation  were  authorised  to  repair  or  pull  down 
the  bridge  and  erect  and  maintain  a  new  bridge,  and  to 
maintain  the  harbour  and  quays  belonging  thereto,  &a  ; 

(a )  It  was  stated  that  this  statute  was  out  of  print ;  bat  there  is  an 
abstract  of  its  enactments  in  the  Statutes  at  Large,  4to,  1769.  The 
preamble  recites  that  the  Corporation  of  Waymouth  and  Melcombe  Regis 
had  •*  for  time  ont  of  mind  received  and  been  intitled  to  receive  certain 
duties  called  petty  customs  or  wharfage,  upon  the  importation  and  ex- 
portation of  all  goods  and  merchandizes  into  and  out  of  the  harbour  of 
Waymouth  and  Melcombe  Regis  aforesaid,  from  the  owner,  importer  or 
exporter  of  such  goods  and  merchandizes,  and  aleo  certain  other  duties 
there  called  harbour  dues  and  ballast  duty,  from  the  masters  or  com* 
manders  of  ships  and  vessels ;"  &c. 
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and  certain  tolls,  rates  or  duties  were  thereby  granted        1865. 

for  the  objects  therein  specified.    It  further  recites  that   M^yop  &c.  of 

the  petty  customs  or  wharfage  authorised  to  be  levied    W»»^®"'» 

under  stat.  22  G.  2.  e.  22.  were  very  inadequate  to  the      Nooht. 

purposes  for  which  they  were  applicable ;  and  that  the 

corporation^  acting  in  execution  of  stat.  1  (?.  4.  c.  xl., 

had  taken  down  and  rebuilt  the  bridge,  and  borrowed 

considerable  sums  of  money  on  the  credit  of  the  tolls 

by  that  Act  granted,  which  stiU  remained  due  and  could 

not  be  repaid,  nor  could  the  new  bridge,  harbour  and 

quays  be  maintained  in  repair,  unless  the  tolls  and 

duties  granted  by  that  Act  were  varied  and  increased. 

Sect  2  enacts  that  the  petty  customs  and  whar&ge 

duties  in  the  first  schedule  to  the  Act  annexed,  and  the 

harbour  dues  and  ballast  duties  in  the  second  schedule  to 

the  Act  annexed  shall  be  demanded  and  taken  upon  every 

ship,  trow,  or  other  vessel  which  shall  be  brought  into 

the  harbour,  and  shall  be  vested  in  the  corporation  for 

the  puipose    of  repairing,  improving  and   maintain- 

ing  the  harbour,    wharfs,   quays  and  piers.     At  the 

end  of  the  first  schedule  is  a  general  clause  fixing  a  toll 

^'For  all  other  goods  not  here  enumerated,  which  shall 

be  landed  or  shipped.''    There  is  no  exception  in  fiivour 

of  the  Crown.      The  second  schedule  fixes  the  harbour 

dues  *'  For  every  ship   or  vessel    which  shall  load 

or  unload  in  the  harbour''  and  "  For  every  ship  or 

Tessd  which  shall  sail  into  the  harbour,  and  neither  load 

nor  unload  there."  [^Blachbum  J.  Suppose  Her  Majesty 

vent  into  the  harbour  in  her  yacht.]  The  scheme  of  the 

Act  applies  to  the  class  of  vessels  which  carry  the  goods 

enumerated  in  Schedule  I,  viz.  ships  of  burden,  and  to 

merchant  ships  coming  into  the  harbour  by  stress  of 

weather,  not  to  the  royal  navy  or  the  Queen's  yacht. 

Sect.  3  empowers  the  corporation  to  reduce  the  rates. 
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1865.        Sect  4  enables  the  collector  to  demand  payments  of  the 
customs  and  duties  either  from  the  owners  of  the  goods 


Mayor  &;c.  of 

Wktmouth     imported  or  from  the  keeper  of  any  warehouse,  &c.,  and 


V, 


NvGBNT.  to  demand  payment  of  the  customs  and  duties  upon 
vessels  coming  into  the  harbour  from  the  respective 
masters.  Sect.  7,  which  directs  that  the  custom  house 
officers  shall  not  permit  any  ship,  boat,  barge  or 
other  vessel  chargeable  with  rates,  wharfage  dues  or 
duties  under  the  Act  to  be  entered  inwards  or  outwards 
or  coastwise,  or  any  commodities  to  be  landed  from  such 
vessel,  until  the  rates,  wharfage  dues,  and  duties  have 
been  paid,  shews  that  the  Act  was  intended  to  apply 
only  to  merchant  ships,  not  to  ships  of  war  which,  as 
such,  would  not  be  chargeable  with  the  rates,  wharfage 
dues,  and  duties.  But  there  is  no  such  qualification  in 
the  clause  which  imposes  the  duty  on  goods. 

Where  tolls  are  granted  by  charter,  the  Crown  is 
exempt,  because  such  grants  are  construed  in  favour  of 
the  Crown;  but  that  rule  of  construction  does  not 
apply  to  such  a  statute  as  this,  by  which  the  Crown 
assents  to  a  bargain  with  some  of  its  subjects  that  they 
shall  have  the  right  to  take  tolls  and  duties  in  considera- 
tion of  making  and  maintaining  certain  works*  Sect.  3 1 
empowers  the  corporation  to  borrow  money  for  repairing, 
improving  and  maintaining  the  harbour,  wharfs,  quays 
and  piers,  on  mortgage  of  the  wharfage  duties  and  har- 
bour dues.  Sect.  35  directs  the  application  of  the  moneys 
received  from  the  duties  and  dues  to  the  repayment  of 
the  money  borrowed  and  the  interest,  **  and  to  and  for 
no  other  use  or  purpose  whatsoever."  [Cockburn  C.  J, 
Originally  the  right  to  take  tolls  was  part  of  the  pre- 
rogative of  the  Crown.  If  Parliament  takes  upon  itself 
to  grant  that  right,  can  it  bind  the  Crown  without 
express  words?]      There  are  some  express  exemptions 
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from  tbe  tolls  and  dues,  and  therefore  other  exemptions  1865. 
are  excluded.  Sect.  29,  imposes  duties  on  coals  brought  Mayor  &c  of 
into  and  landed  within  the  port  in  any  vessel^  boat, 
barge  or  other  craft,  "  save  and  except  coals  imported 
into  the  said  port  for  the  use  of  His  Majesty's  steam 
packets  and  actually  used  on  board  the  same.''  [Mellor  J. 
It  may  be  that  coals  imported  in  vessels  not  belonging 
to  the  Crown,  though  for  the  use  of  ships  belonging 
to  the  Crown,  might  not  be  exempt  without  this  express 
saving.]  If  that  were  so,  coals  imported  in  such 
vessels  for  the  use  of  some  other  public  department 
would  not  be  exempt  So,  as  to  the  tolls  for  passing 
over  the  bridge.  Sect.  23  expressly  exempts  '*  any  horses 
or  carriages  attending  His  Majesty  or  any  of  the  Royal 
Family;"  which  is  like  the  exemption  in  The  General 
Turnpike  Acts,  8  G.  4  c.  126.  s.  32.,  4  G.  4.  c.  95.  «.  24. 
According  to  the  contention  on  the  other  side,  there  was 
no  necessity  for  the  exemption  in  sect.  23  in  favour  of 
officers  and  soldiers  in  the  army,  and  of  horses  and 
carriages  employed  in  conveying  the  mails  under  the  au- 
thority of  the  Postmaster  General,  and  every  other  State 
purpose  for  which  horses  and  carriages  can  be  employed. 
There  is  no  instance  in  which,  where  the  right  to 
take  tolls  has  been  granted  by  Parliament  in  considera- 
tion of  persons  expending  their  private  funds  upon 
works  beneficial  to  the  public,  the  Crowii  has  been  held 
to  be  exempt  from  the  toll  without  express  words.  The 
Harbours,  Docks,  and  Piers  Clauses  Act,  1847,  10  &  11 
Vict*  c.  27.,  contains  a  clause,  sect.  28,  exempting  from 
the  payment  of  rates  and  duties  vessels  belonging  to 
or  employed  in  the  service  of  Her  Majesty,  or  any 
member  of  the  Royal  Family,  or  of  any  of  the  State 
departments.  And  The  Merchant  Shipping  Act,  1854, 
17  &  18  Fict  e.  104.  *.  4.,  enacts  that  the  Act  shall  not, 
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1865.       except  as  thereinafter  specially  provided,  apply  to  ships 

Mayor  &c  of  ^^^'^gi'^g  to  Her  Majesty.     [Mettor  J.    It  has  become 

Wktmouth    the  practice  to  insert  such  saving  clauses  ex  abundanti 

NuoKHT.      cantela.]     It  will  hardly  be  contended    that  at  the 

origin  of  railways^   when    persons    might   have   run 

their  own  carriages  on  them^  the  Crown  could   have 

done  so  without  payment  of  toll  to  the  Company. 

[Crompton  J.    A  railway  is  not  a  public  highway  except 

conditionally.]     [He  referred  to  The  Railways  Clauses 

Consolidation  Act,  1846,  8  &  9  Vict.  e.  20.  s.  92.,  and 

Stat.  6  &  6  Vict.  e.  56.  s.  20.]     This  harbour  is  vested 

in  the  corporation  of  Weymouth  as  much  as  docks  are 

vested  in  a  dock  Company. 

The  maxim,  that  the  Crown  is  not  bound  by  any 
statute  unless  expressly  named  to  be  so  bound,  was 
adopted  when  Acts  of  Parliament  were  framed  in  a  short 
form  and  construed  by  intendment;  that  rule  of  con- 
struction is  unnecessary  when  there  is  a  redundancy  of 
enactments.  Moreover  the  maxim  only  applies  where 
by  a  general  statute  some  prerogative  right,  title  or 
interest,  is  devested  or  taken  from  the  Crown;  Bac. 
Abr.  Prerogative  (E)  5,  Bex  v.  fVr^ht{a\  in  the  Exche- 
qner  Chamber,  where  the  statutes  and  cases  are  collected. 
[Cockburn  C.  J.  It  is  part  of  the  prerogative  of  the 
Crown  to  enjoy  immunity  from  toll.  Blackburn  J.^ 
The  Poor  Law  Act,  stat.  48  EL  c.  2.  uses  most  com- 
prehensive terms,  yet  it  does  not  charge  the  Queen.] 
That  is  one  of  the  antient  statutes  the  construction 
of  which  was  left  to  intendment  It  is  not  a  preroga- 
tive of  the  Crown  to  be  exempt  from  duties  on  goods 
when  charged  by  Act  of  Parliament  on  all  goods 
without  exception.  In  Beg.  v.  The  IVar  Department 
and  Meade,  Trin.  T.  18  4  (A),  decided  upon  stat.  20 
(rt)  1  A,  ^  /;.  434.  (h)  28  Jtu^t.  of  (he  Ftace,  423. 
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k  21  Viei.  e.  xxxTii.,  "  An  Act  for  the  impTOvement  of  1865. 
Landpart  and  Svuthtea^  and  the  neighbonrhooda,  in  ji^ajor  &c  of 
the  parifihes  of  ParUmauih  and  Portiea,  in  the  connty  Whmootk 
of  SouthampUntj*  sect  47  of  which  contained  an  eipreu  Nuout. 
prohibition  against  making  a  rate  "upon  or  in  respect 
of  any  ramparts  and  walls  belonging  to  or  forming  part 
of  any  fortifications  within  the  limits  of  this  Act^ 
or  in  respect  of  any  of  the  ditches  or  ground  kept 
in  an  unproductive  state  in  connection  with  such 
fortifications,  or  upon  any  custom-house  or  other 
bnildings  or  premises  used  by  or  for  the  use  of  the 
Crown  in  the  service  of  the  customs/'  this  Court 
hdd  that  the  express  exemption  shewed  an  intention 
that  other  property  should  be  rated»  though  appro- 
priated to  public  and  national  purposes,  and  there^ 
foro  a  fortification  called  Cumberland  Fart  was  rateable. 
[Crampion  J.  The  object  of  stat  20  &  21  Vkt 
e.  xzxviL  was  to  do  away  with  the  exemption  from  rating 
of  certain  portions  of  Crown  property.  Blackburn  J. 
The  ratio  decidendi  was  that  sect.  60,  by  which  for  the 
purposes  of  that  Act  certain  ofiicers  of  the  Crown  were 
to  be  deemed  the  occupiers  of  Crown  property,  and  the 
Commiraioners  for  executing  the  Act  were  empowered 
to  rate  them  as  the  occupiers,  shewed  conclusively  that 
such  property  was  intended  to  be  rated.] 

The  SoUcUor  General {Dowdeiwell  with  him),  for  the  res- 
pondent— ^First  The  law  is  thus  stated  in  Bae.  Abr.  Pre' 
rogatae(R)  5,  which  is  consistent  with  the  decision  in  Bex 
T.  ^];A/(a)in  the  Exchequer  Chamber :  '^Herein  a  general 
role  hath  been  laid  down  and  established  viz.  that  where 
an  Act  of  Parliament  is  made  for  the  public  good,  the 
ad?ancement  of  religion  and  justice,  and  to  prevent  injury 

(a)  1  iL  #  £  434. 
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1865.  a»id  wrong,  the  King  shall  be  bound  by  such  Act,  though 
Mayor  (fecTof  ^^*  named.  But  where  a  statute  is  general,  and  thereby 
^mm,^  any  prerogative,  right,  title,  or  interest  is  devested  or 
taken  from  the  King,  in  such  case  the  King  shall  not  be 
bound,  unless  the  statute  is  made  by  express  terms  to 
extend  to  him."  And  the  doctrine  contained  in  the 
latter  clause,  which  is  found  in  the  case  of  Magdalene 
College  (a),  was  upheld  in  the  modem  case  of  The 
Attorney  General  v.  Donaldson  (i),  where  Alderson  B., 
delivering  the  judgment  of  the  Court,  said,  pp.  123-4^ 
**  It  is  a  well  established  rule,  generally  speaking,  in  the 
construction  of  Acts  of  Parliament,  that  the  King  is  not 
included  unless  there  be  words  to  that  effect;  for  it  is 
inferred  primfi  facie  that  the  law  made  by  the  Crown, 
with  the  assent  of  Lords  and  Commons,  is  made  for 
subjects  and  not  for  the  Crown ;  Willion  v.  Barklet^'  (c). 
[He  also  cited  Chitty  Prerogatives  of  the  Crown,  p.  882.] 
A  local  Act  imposing  tolls  or  duties  is  not  within  any  of 
the  exceptions  to  the  rule  that  the  Crown  is  not  included 
in  Acts  of  Parliament  unless  there  be  words  to  that 
effect.  Exemption  from  toll,  custom  and  taxes  is  one 
of  the  prerogatives  of  the  Crown ;  Bro,  Abr,  Preroga^ 
five  le  Roy,  pL  112,  Com.  Dig.  Toll  (G  1.)  referring  to 
Rex  V.  The  Corporation  of  Maydenhead  (d),  Chitty 
Prerogatives  of  t/ie  Crown,  pp.  876-7,  whether  granted 
by  charter  from  the  Crown  or  imposed  by  Act  of 
Parliament  [Cockbum  C.  J.  In  Rex  v.  The  Corpor- 
ation  of  Maydenhead  (d)  Sir  Geoffrey  Palmer  is  speaking 
of  tolls  payable  by  virtue  of  a  Royal  grant]  In  Rex 
Y.  Cook  (e)  Lord  Kenyan  said,  "  Although  there  is  no 
special  exemption  of  the  King  in  this  Act  of  Parlia- 

(a)  11  Co.  666.  74  b.  (b)  10  M.  #  W.  111. 

(c)  Plowd.  223.  2366.  (rf)  Palm.  76.  85. 

(e)  3  T.  B.  519.  522. 
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ment/'  25  G.  8.  c.  51.  s.  4.,  "yet  I  am  of  opinion        1865. 

that  he  is  exempted  by  virtue  of  his  prerogative,  in  the   Mayor  &c.  of 

same   manner  as  he  is  virtually  exempted  firom   the  y^ 

43  EW  c.  2.  "  and  every  other  Act  imposing  a  duty  or      ^'"Q**^' 

tax  on  the  subjects.''    [Crompton  J.  That  was  a  decision 

on  a  statute,  imposing  a  public  tax,  which  is  not  analo* 

gous  to  an  Act  of  Parliament  granting  a  toll  to  private 

persons.]     In  ffestaver  v.  Perkins  (a)  it  was  held  that, 

though  the  exemption  firom  toll  in  The  General  Turnpike 

Acts  expresses  only  horses  and  carriages  attending  Her 

Majesty  or  any  of  the  Royal  family,  a  carriage  and  horses 

belonging  to  the  Queen  in  the  use  of  a  member  of  her 

household,  with  her  permission,  were  impliedly  exempt 

by  virtue  of  the  prerogative.    The  exemption  is  inserted 

ex  abundanti  cautela. 

Secondly.  The  Crown  is  by  implication  excepted  from 
stat  6  (?.  4.  c.  cxvi.  It  was  an  Act  passed  to  improve  an 
ancient  public  harbour,  and  the  Sovereign,  if  bound  by  it» 
would  be  excluded  from  her  own  harbour  except  on  pay- 
ment of  toll :  this  is  very  different  from  an  Act  for  making 
docks  and  railways,  which  are  private  property.  Sect.  4 
chaiges  the  customs  and  duties  in  respect  of  <*  goods, 
wares,  merchandises  and  commodities''  imported  into  the 
harbour,  and  empowers  the  collector  to  ask,  demand  and 
require  payment  of  the  customs  and  duties  charged 
upon  all  ships  and  vessels  coming  into  the  harbour, 
"fi-om  the  respective  masters  of  every  such  ship  or 
vessel,  or. the  person  having  charge  thereof.''  IBlack^ 
bum  J.  According  to  the  argument  on  the  other  side, 
ibe  master  of  a  vessel  carrying  some  of  Her  Majesty's 
goods  and  some  of  other  persons  might  under  sect.  4 
be  required  to  pay  the  duties  in  respect  of  aU,  and  would 
hate  a  right  to  sell  the  Queen's  goods  in  order  to 

(a)  2  E.  4'  E.  57. 
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1865.  recoup  himself.]  Sect.  5,  for  diacovering  who  are  the 
Mayor  &e,  of  ownew  of  goods  imported,  enacts  that  all  masters  of 
WiTMouTH  yggggig  coming  into  the  harbour  shall  deliver  to  the 
NooMiT.  collector  an  account  of  all  goods  on  board  and  to  whom 
they  belong.  By  sect.  6  masters  of  vessels  who  shall 
have  paid  the  duties  to  the  collector  are  authorised  to 
detain  the  goods  on  which  the  duties  have  been  paid, 
and  to  sell  them  if  the  duties  are  not  repaid  by  the 
owners  of  the  goods  within  a  time  limited,  [tie  also 
referred  to  sect  7.]  The  exemption  in  sect  23  from 
toU  for  passing  over  the  bridge  is  nearly  the  same  as  that 
in  The  (General  Turnpike  Acts^  which  was  considered  in 
Weitover  v.  Perkins  (a),  and  it  is  doubtful  whether  the 
prerogative  of  the  Crown  would  have  extended  so  far. 
The  saving  in  sect.  29  isunnecessary^and  the  prerogative 
is  not  affected  by  it.  -  [Blackburn  J.  It  will  bear  the 
sense  that,  where  a  person  has  contracted  to  supply  coals 
for  Her  Majesty's  steam  padLcts,  the  coals  are  exempt 
though  they  remain  his  property.] 

Lushf  in  reply. — In  the  case  of  Afaydalene  College  (a) 
it  was  resolved  that  stat  18  EL  c.  10.,  restraining  eccle- 
siastical persons  in  nlaking  leases,  bound  the  Queen ' 
though  not  mentioned  in  it :  ''  First,  it  was  resolved, 
that  the  general  words  of  the  Act  extend  to  the  Queen, 
for  the  words  are, '  To  any  person  or  persons,  body  politic 
or  corporate,'  and  without  question  the  Queen  was  a 
person,  as  it  is  said  in  10  H.  7.  18  a.  .  •  •  Then  if 
the  Act  be  general,  and  the  Queen  be  clearly  included 
within  the  words,  if  she  shall  be  exempt  out  of  the  Act, 
it  ought  to  be  by  construction  of  law;  and  as  this 
case  is,  the  law  will  not  make  such  construction  for 
reasons  apparent  in  the  Act  itself;"  p^  70  a.  <^  And  as  to 

(a)2E.tE.bl.  (6)  llOneaa. 
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an  die  cases  which  have  been  put  on  the  other  side^        1865. 
it  was  resolved^   1.  That  none  of  them  impugn  any    Hayor  &c  of 
of  these  reasons  or  grounds.    2.  That  where  the  King    ^.tmouth 
has  any  prerogatiye,  estate,  right,  title  or  interest,  that      Nuomt. 
hy  die  general  words  of  an  Act  he  shall  not  be  barred 
of  them,  as  in  the  said  case  of  reasonable  aid,  the  King 
lias  an  estate  and  interest  in  it,  and  therefore  the  gene- 
ral words  of  the  Act  of  fVettmifuter  1.  c.  46.,  shall  not 

eitend  to  it. But  in  the  case  at  bar,  the  King 

is  not  excluded  of  any  estate,  right,  title,  interest  or  pre- 
rogative, that  he  had  before  the  Act''  p.  74  b.  75  a.    The 
Sovereign  is  not  debarred  of  any  right  by  payment  of 
this  duty.     \_Crompton  J.     Imposing  a  charge  on  the 
Crown  is  a  stronger  act  than  the  restraint  in  stat.  18  EL 
c  10.    Coehbum  C.  J.  The  Crown  is  not  bound  by  stat. 
43  El  e.  2.,  which  impose  a  tax  for  the  general  benefit  of 
the  Kingdom ;  It  fortiori  it  is  exempt  from  an  Act  imposing 
a  local  tax.]     The  passage  in   Ckitiy  Prerogatives  of  the 
CJrww,  pp.  876—7,  refers  to  tolls  granted  by  royal 
charter;  but  in  p.  883  it  is  said  ''And  though  upon 
the  construction  of  a  statute,  nothing  *  shall  be  taken  by 
eqmty'  (or  relaxed  construction,)  'against  the  King*; 
jet  it  has  been  observed  by  J.  Doderidge,  that, '  where 
the  subject  has  authority  to  do  a  thing  by  the  express 
letter  of  a  statute,  this  shall  not  be  taken  away  by  any 
itrained  construction,  though  it  be  for  the  benefit  of  the 
King;*''  citing  BoU.  R.  67,  and  referring  to  10  Rep.  84 
[83  a].   The  Corporation  of  Weymouth  do  not  derive 
any  private  advantage  from  the  tolls.     They  are  granted 
to  them  as  trustees  for  the  persons  from  whom  the 
mon^  has  been  borrowed.     [^Coekbum  C.  J.  The  main- 
teoanoe  of  the  harbour  is  principally  a  local  benefit 
▼OL.  VI,  9  3.  *  •, 
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1865.  Blackburn  J.    It  is  very  analogous  to  a  highway.]  The 

Mayor  &c.  of  judgment  of  Erie  J.   in   fFestaver  v.  Ferkint   {a)  is 

Wbtmouth  founded  on  the  exemption  of  the  Sovereign  by  special 

NuoMT.  enactments  in  the  General  Turnpike  Acts. 

CocKBUKN  C.  J.  I  am  of  opinion  that  the  decision 
of  the  justices  was  right  There  are  two  great  principles 
which,  from  an  early  period  of  our  history,  have 
obtained  with  regard  to  the  prerogatives  of  the  Crown ; 
first,  that  the  Crown  is  exempt  from  the  payment  of 
tolls  j  second,  that,  except  in  certain  cases,  the  Crown 
is  not  bound  by  an  Act  of  Parliament  unless  specially 
named  in  it.  The  question  here  is,  whether  the  Crown, 
acting  through  one  of  its  servants,  is  liable  in  respect  of 
stone  brought  into  the  harbour  of  Weymouth^  for  the  use 
of  the  government  works,  to  the  duties  imposed  by 
Stat  6  G.  4.  c.  cxvi.  The  doctrine  as  to  the  immunity 
enjoyed  by  the  Crown  from  the  payment  of  tolls  arose 
in  the  times  when  toUs  were  leviable  by  virtue  of*  a 
grant  from  the  Crown,  or  by  prescription  from  which  a 
grant  fit>m  the  Crown  was  presumed ;  and  it  may  well  be 
assumed  that  when  tolls  were  so  granted  the  Crown  did 
not  intend  to  include  itself  in  the  liability  to  pay  them. 
But  whether  or  not  that  be  the  origin  of  the  immunity, 
it  has  obtained  from  the  earliest  times,  and  we  cannot 
suppose  that  the  L^ialature  took  upon  itself  to  make 
the  Crown  liable  to  the  payment  of  these  duties  without 
mentioning  the  Crown  in  the  statute. 

Even  supposing  that  those  who  represent  the  Crown 
could  not  succeed  upon  the  first  principle^  I  think  the 
second  concludes  the  case.  The  rule  that  the  Crown  is 
<«)^£.#£.  57.65. 
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not  bonnd  by  an  Act  of  Parliament  unless  specially  1865. 
named  in  it,  applies  in  such  a  case  as  the  present,  where  Hayor^.  of 
tolls  and  duties  are  taken  under  a  local  Act;  so  that  W"J|o^« 
this  is  not  within  the  exceptional  cases  in  which  the  Nuown. 
Crown,  though  not  named^  is  bound.  Mr.  LuMh  relies 
on  sect.  23,  which  contains  exemptions  in  favour  of  the 
Crown,  and  he  insists  upon  the  doctrine  that  the  expres* 
lion  in  a  statute  of  certain  exemptions  leads  to  the  infe- 
rence that  it  was  intended  by  the  Legislature  that  there 
should  be  no  others.  But  the  case  falls  within  the  prin- 
ciple laid  down  in  Bae.  Abr.  Prerogative  (E.)  5,  referred 
to  in  the  argument,  and  we  must  suppose  that  the 
exemptions  were  inserted  ex  majori  eauteldf  with  the 
view  of  pointing  out  to  those  charged  with  the  collec- 
tion of  the  duties  the  cases  most  likely  to  arise,  in 
which  they  were  to  abstain  from  demanding  them,  I 
am  fortified  in  this  opinion  by  the  judgment  of  Lord 
Campbell  in  JFestover  v.  Perhxnt  (a).  In  that  case  the 
question  arose  on  the  General  Turnpike  Acts,  in  which 
there  were  exemptions  almost  in  the  same  terms  as  those  in 
sect  23  of  Stat  6  C  4  c.  cxvL  Lord  Campbell  said,  p.  66, 
"From  time  immemorial  the  Sovereign  has  been  exempt 
from  toll ;  and  when  tolls  are  imposed  by  statute  there 
is  an  implied  exemption  of  the  Sovereign's  property, 
either  in  her  own  personal  use^  or  in  that  of  her  house- 
hold.'' If  Mr.  Ltuh'n  contention  were  correct,  a 
clearly  established  prerogative  of  the  Crown  would  be 
directly  affected,  as  in  JFestover  v.  Perkins. 

We  should  go  contrary  to  the  two  well  established 
principles  to  which  I  have  referred  if  we  held  that  by  im- 
plication the  Crown  was  bound  by  this  Actof  Parliament, 
There  are  some  provisions  in  it  from  which  it  has  been 
(a)2£#£57. 
n  2 
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1865.       argued,  on  the  one  hand,  that  it  was  intended  to  bind 
Mayor  &c  of  *^^  Crown,  and  others  fipom  which  it  has  been  argued 

WiTMO€TH    that  it  WAS  not  intended  to  bmd  the  Crown.     I  do  not 

v. 

NuGKHT.     found  my  judgment  so  much  on  the  latter  provisions 
as  on  the  general  principles  to  which  I  have  adverted. 

CbomptoNi  Blackburn  and  Mellor  JJ.  concurred. 
Judgment  for  the  respondent. 


\SatiiTdaff,  Lloyd  against  Harrison. 

February  ^ 

2dth.] 

■  1.  Case  against  the  defendant  as  nnder-sherifl^  acting  after  the  death  of 

SkeriJf,  the  sheriff,  for  an  escape  and  false  return.    The  declaration  stated  that 

LiahUiUffar  a  ca.  sa.  on  a  judgment  recovered  by  the  plaintiff  against  W,  B.  was  on 
e8Ciq>e  and  ^®  17th  December ^  1862,  sued  out  and  directed  to  the  sheriff;  that  W.  B^ 
faUe  return.  ^''^  the  16th  December^  1862,  entered  into  a  deed  of  assignment,  which  was 
Re-arrest,  '  wt  out  That  after  the  delivery  of  the  writ  an  entry  was  made  of  the 
Protection  ^^^  ^y  the  chief  registrar  of  the  Court  of  Bankruptcy  in  a  book  kept  lor 

vnder  Bank-  b^>^  registration,  and  a  copy  of  such  entry  was  put)lished  in  the  Gazette, 
ruptcv  Act,  pursuant  to  the  Bankruptcy  Act,  1861.  That  by  a  certificskte  under  the 
1861,  24  4-  26  nand  of  the  chief  registrar  and  the  seal  of  the  Court,  he  certified  that 
Victle,  13i.  the  deed  was  duly  regista«d  pursuant  to  the  provisions  of  the  Act,  and 
9.  igsB.*  that  such  certificate  set  forth  the  nature  and  effect  of  the  deed ;  that  tb» 

invalid  deed  '^^^  "^^^  deliyered  to  the  defendant,  and  he  took  W.  B.  and  detained 
of  asswnment,  ^^  ^  custody,  but  suffered  him  to  escape  and  remain  out  of  his  custody 
Certificate  of  untii  he  re-arrested  him,  after  which  he  again  suffered  him  to  escape, 
regietrar,  <^^  made  a  false  return  that  W,  B,  was  entitled  to  protection  from 

arrest  under  the  writ  by  rirtue  of  sect  198  of  The  Bankruptcy  Act,  1861, 
24  &  25  Vict,  c,  134.  The  deckration  then  alleged  that  the  return  waa 
fiilse,  in  that  the  defendant  suffered  W.  B.  to  escape  as  first  aforesaid, 
and  that  he  re-arrested  him  and  suffered  him  to  esca^  upon  the  pro- 
duction of  the  certificate  of  the  filing  and  registration  of  the  deed, 
which  certificate  and  deed  were  not  within  sect.  198;  and  that  the 
plaintiff  had  not  executed  or  assented  to  the  deed.  Third  plea,  to 
the  first  arrest,  and  so  much  of  the  declaration  as  related  to  it,  that 
the  defendant  discharged  W.  B.  out  of  his  custody,  and  made  such 
return  to  the  writ  upon  the  production  by  him  of  such  certificate, 
which  was  set  out,  and  at  the  foot  of  it  was  the  following  note : 
"This  certificate  is  avaihible  to  tiie  said  W.  B.  for  all  purposes  as  a 
protection  in  bankruptcy."  The  plea  then  averred  that  the  deed  waa 
Talid  and  binding  on  all  the  creditors  of  IV,  B.  as  if  they  had  executed  it. 
Fourth  plea,  to  the  re-arrest  and  so  much  of  the  declaration  as  related  to  it, 
the  same  as  the  third  plea.  On  demurrer  to  so  much  of  the  declaration 
as  related  to  the  re-arrest,  and  on  demurrer  to  the  pleas : 

(1.)  Held,  per  Orompton,  Mellor  and  8hee  JJ.,  Coekbum  C.  J.  dis- 
sentiente,  that  the  sheriff  was  justified  in  discharging  the  debtor 
on  the  production  of  the  certificate,  although  tiie  deed  after- 


XXVra.  VICTORIA.  37 

wuds  turned  out  to  be  inyalid,  a&d  therefore  was  not  liaUe  to  an  1865 

iction  for  escape.  ' 

(2.)  Per  Shee  J.,  and  fejnfJe,  per  Cron^ton  J.,  that  the  false  retnxn  t^loyd 

Tith^at  danuige  -was  not  a  substantive  cause  of  action. 
(3.)  CoDceesom,  that  the  breach  for  the  second  escape  was  not  a      Tt^^ltatiw 

woe  of  action.  n  Aaaiso*. 

(i)  StmbU,  per  Cranston  J.,  that  the  statement  in  the  plea  that 

the  deed  was  valid  did  not  make  the  plea  bad. 

2.  ^^e,  per  Meflor  J.,  that  the  Court  of  Baokmptcy  have  power 
to  csneel  the  registration  of  an  invalid  deed. 

3.  Qiuere.  Whether  the  registration  of  a  deed  by  the  registrar  of  the 
Court  of  Bankmptcy,  under  the  Bankruptcy  Act,  1861,  24  &  26  Vict, 
c.  15i  <.  198.,  js  a  judicial  or  ministerial  act  ? 

T^HE  declaration  stated  that  the  plaintiff  on  the  17tli 
December^  1862^  in  the  Conrt  of  Exchequer  at 
ffettminiter,  by  the  judgment  of  that  Court  recovered 
against  fF.  Baird  29/.  5«.  1(W.,  and  thereupon  the  plain- 
tiff,  on  the  23rd  December,  1862,  sued  out  of  that  Court 
a  writ  of  capias  ad  satisfaciendum  upon  the  judgment 
directed  to  the  sheriff  of  Montgomeryshire,  whereby  Her 
Majesty  commanded  him  that  he  should  omit  not  by 
reason  of  any  liberty  in  his  county,  but  that  he  should 
enter  the  same  and  take  fV.  Baird  and  him  safely  keep, 
80  that  he  might  have  his  body  before  the  Barons  of 
the  Exchequer  at  Westnuiuter  immediately  after  the 
execution  thereof  to  satbfy  the  plaintiff  the  sum  of 
2%  5«.  10c/.  which  he  had  then  lately  in  that  Court 
recovered  against  fV,  Baird,  whereof  he  was  convicted, 
together  with  interest  &c.,  and  have  there  then  that 
writ,  which  writ  was  endorsed  with  a  direction  to  the 
sheriff  to  satisfy  29/.  hs.  lOrf.  and  21  \%$.  for  costs 
of  execution,  and  also  interest  on  29/.  5«.  lOdf.,  at  4/.  per 
cent  per  annum,  from  the  17th  December,  1862,  until 
payment,  besides  officer's  fees  and  all  other  legal  inci- 
dental expenses.  That  John  Lomax,  Esq.,  before  the 
issuing  of  the  writ  and  during  the  time  of  his  shrievalty, 
and  before  the  expiration  or  determination  of  and  during 
his  year  of  office,  and  before  he  was  lawfully  superseded, 
and  whiUt  he  was  the  sheriff  of  Montyomeryshire,  on  the 
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1865.  2nd  September  J 1862,  died,  and  that  the  defendant,  as  and 
iZ^  being  the  under-sheriff  by  him  duly  appointed,  did  con- 
HAaBisoir.  ^^^®  ^  ^^^  office,  and  execute  the  same  and  all  things 
belonging  thereto  in  the  name  of  the  deceased  sheriff  until 
at  and  after  the  execution  and  return  of  the  writ,  and 
before  another  sheriff  was  appointed  or  sworn  pursuant  to 
the  provisions  of  stat.  ZGA.e.  15.  That  W.  Baird  made 
and  entered  into  the  deed  hereinafter  mentioned,  bearing 
date  the  16th  December,  1862.  [The  deed  which  was  set 
forth  was  an  assignment  by  IV.  Baird  of  his  goods,  house- 
hold furniture,  and  all  other  his  personal  estateand  effects, 
to  trustees  for  the  benefit  of  such  of  his  creditors  only 
as  should  execute  or  assent  to  it ;  and  also  contained 
provisions  which  rendered  it  invalid  as  not  conforming 
to  the  provisions  of  sect  192  of  The  Bankruptcy  Act, 

1861,  24  &  25  Vict.  c.  184.]  That  after  the  delivery  of 
the  writ  to  be  executed,  to  wit,  on  the  26th  December, 

1862,  an  entry  of  such  deed  was  made  by  the  chief  regis- 
trar in  a  book  kept  exclusively  for  the  purpose  of  such 
registration,  and  a  copy  of  such  entry  was,  on  the  30th 
December,  1862,  published  in  ^e  London  Gazette,  under 
the  provisions  of  the  193rd  section  of  The  Bankruptcy 
Act,  1861.  [A  copy  of  the  entry  was  set  forth.]  That 
afterwards,  to  wit,  on  the  26th  December,  1862,  by  a 
certificate  given  under  the  hand  of  the  chief  registrar  of 
the  Court  of  Bankruptcy  and  the  seal  of  that  Court,  the 
chief  registrar  certified,  that  on  the  26th  December, 
1862,  a  certain  deed  (being  the  deed  above  set  forth), 
bearing  date  the  16th  December  made  and  executed  by 
and  between  the  above  mentioned  parties  thereto,  not 
including  the  names  of  the  creditors,  was,  on  the  26th 
December,  and  at  the  hour  of  3  o'clock  in  the  afternoon 
on  such  day,  brought  into  the  registfar's  office  for 
registration,  and  was  duly  registered,  pursuant  to  the 
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proraona  of  The  Bankruptcy  Act,  1861,  and  the  note        1865. 
thereto  appended,     y  Note.— This  certificate  is  available        Llotd 
to  the  said  IF.  Baird  for  all  purposes  as  a  protection  in     HAmaisov. 
baokniptcy.'*     That  such  certificate  set  forth  the  nature 
aad  effect  of  the  deed.    That  the  defendant,  after  the 
death  of  the  sheriff,  and  whilst  he  so  continued  in  his 
office  and  executed  the  same,  to  wit,  on  the  23rd  Decent'' 
6n-,  1862,  caused  the  writ  so  endorsed  to  be  delivered 
to  the  sheriff  of  Montgomeryshire  to  be  executed  by  the 
defendant  as  such  under-sheriff  pursuant  to  the  statute, 
and  the  defendant  as  such  under-sheriff  then  became 
aud  was  answerable  for  the  execution  of  the  writ  pur- 
suant to  the  statute.     And  the  defendant,  as  and  being 
sach  under-sheriff,  on  the  2nd  January,  1868,  by  virtue 
of  such  writ,  took  fV.  Baird^  and  had  and  detained  him 
in  the  custody  of  the  defendant  as  such  under-sheriff  in 
eiecntion  for  the  sum  and  interest  so  endorsed  on  the 
ivrit,  and  for  the  costs  and  expenses,  until  the  defendant 
as  snch  under-sheriff,  without  the  consent  or  will  of  the 
plaintiff  and  without  any  legal  cause  or  authority,  volun- 
tarily suffered  JV.  Baird  to  escape  and  remain  out  of 
his  cnstody,  and  so  to  remain  till  the  following  day, 
to  wit,  the  3rd  January,  when  the  defendant,  as  and 
being  such  under-sheriff,  to  wit,  on  the  3rd  January^  by 
virtue  of  such  writ,  again  took  and  re-arrested  W.  Baird 
and  had  and  detained  him  in  the  custody  of  the  defend*^ 
ant  as  such  under-sheriff  in  execution  for  the  sum  and 
interest  so  endorsed  on  the  writ,  and  for  the  costs  and 
expenses,  until  the  defendant  as  such  under-sheriff,  with- 
out the  consent  or  will  of  the  plaintiff,  and  without 
u^y  legal  cause  or  authority,  voluntarily  again  suffered 
W.  Baird  to   escape  out  of   his   custody;    and  the 
defendant,  as  being  such  under-sheriff  and  in  the  name 
of  Ihe  sheriff,  falsely  returned  to  the  Court  upon  the 
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1865.       writ  that  tV.  Baird  was,  at  the  time  of  the  deliveiy  of 
^Llotd       *^®  ^'^^  ^  ^i™  ^^^  ®^^'l  ^^9  entitled  to  protection  from 
HAmBisojr     "^®®*  under  the  writ  within  the  true  intent  and  mean- 
ing and  under  and  by  virtue  of  the  198th  section  of 
The  Bankruptcy  Act,  1861,  and  the  other  sections  of 
the  Act  relating  thereto,  and  that  fV.  Baird  was  not 
found  in  his  bailiwick.     The  declaration  then  alleged 
that  the  return  was  false  in  this,  to  wit,  that  the  defend- 
ant as  such  under-sheriff  took  W,  Baird,  and  had  and 
detained  him  in  his  custody  until  he  suffered  him  to 
escape  as  first  aforesaid,  and  that  the  defendant  as  such 
under-sheriff  re-arrested  IV.  Baird^  and  had  and  detained 
him  in  his  custody  until  he  suffered  him  to  escape,  on 
the  production  to  him  of  the  certificate  of  the  filing 
and  registration  of  the  deed,  such  deed  not  being  and 
such  certificate  not  being  a  certificate  of  a  deed  within 
the  true  intent  and  meaning  of  the  198th  section  of 
The  Bankruptcy  Act,  1861,  and  the  other  sections  of  that 
Act  relating  thereto,  and  being  a  deed  and  certificate  of 
a  deed  which  did  not  entitle  W.  Baird  to  protection  from 
arrest  under  the  writ  within  the  true  intent  and  mean- 
ing and  under  and  by  virtue  of  the  198th  section  of 
the  Bankruptcy  Act,  1861,  and  the  other  sections  of  the 
Act  relating  thereto.    And  the  defendant  suffered  and 
permitted  IV.  Baird  to  escape  on  the  production  of  such 
certificate  and  on  such  ground  and  on  no  other  ground 
whatever.     That  the  alleged  right  to  protection  from 
arrest  as  mentioned  in  the  return  was  in  respect  of  the 
deed  and  such  certificate  and  not  otherwise.    That  the 
deed  was  not  executed  by  the  plaintiff,  nor  had  he  in  any 
way  assented  to  or  approved  of  the  deed.  Whereby  and  by 
reason  of  the  premises  the  plaintiff  had  been  deprived 
of  the  said  sum  and  interest  and  the  costs  of  execution 
endorsed  on  the  writ  &c.     Claim,  100/. 
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Third  plea,  as  to  the  first  arrest  and  so  much  of  the  de-  1865. 
claration  as  related  thereto.  That  the  defendant  sufiered  lu>td 
and  permitted  /F.  Baird  to  depart  and  remain  out  of  his  g^'isoir. 
custody,  and  discharged  him  therefrom,  and  afterwards 
made  such  retnm  to  the  writ  upon  and  by  reason  of  the 
production  by  IK  Baird  of  such  certificate  as  in  the  de- 
claration mentioned,  and  that  the  certificate  was  and  is  in 
the  words  and  figures  following: — "  The  Bankruptcy  Act, 
1861.  Certificate  of  Registration  of  Deed  and  Protection 
to  Debtor.  I,  fVUHam  Henry  Whitehead,  being  the  chief 
registrar  of  Iler  Majesty^s  Court  of  Bankruptcy,  do 
certify  that  on  the  26th  day  of  December,  1862,  a  certain 
deed  or  instrument  bearing  date  the  16th  day  of 
December y  1862,  and  made  and  executed  by  and  between 
W.  Baird,  of  &c.,  of  the  first  part;  A.  Howell,  of 
'  &C.,  and  J.  Hadgnan,  of  &c  (trustees),  of  the  second 
part,  and  the  several  other  persons  whose  names  and 
seals  are  set  and  subscribed  to  the  said  deed,  being 
creditors  of  the  said  W.  Baird,  of  the  third  part, 
being  a  deed  or  instrument  of  assignment  of  goods, 
household  furniture  and  all  other  the  personal  estate  and 
effects  of  the  said  W.  Baird  to  the  said  trustees  for  the 
equal  benefit  of  the  creditors  of  the  said  W,  Baird,  was, 
on  the  26th  day  of  December,  1862,  and  at  the  hour  of 
three  o'clock  in  the  afternoon  on  such  day,  brought  to 
myofiSce  for  registration,  and  was  duly  filed  and  regis- 
tered pursiuint  to  the  proyisionsof  The  Bankruptcy  Act, 
1861.  Oiven  under  my  hand  and  seal  of  the  Court  at 
the  Court  of  Baiikruptcy,  London,  1st  January,  1863. 
( Signed  Richard  Betheil,  registrar  acting  for  the  chief  re* 
gistrar.  (Note.)  This  certificate  is  available  to  the  said 
fV.  fiaird  for  all  purposes  as  a  protection  in  bankruptcy/' 
That  before  such  arrest  and  detention  all  the  condi- 
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1865.  HotiB  to  be  obaenred  aooording  to  the  statute  in  that 
Llotd  behalf,  in  order  to  make  the  deed  valid  and  effectoal  and 
Haabisoit.  ^^^^^^6  ^^  ^1  tJ^®  creditors  of  fV.  Baird  as  if  they  were 
parties  to  and  duly  executed  the  same^  had  been  obsenred^ 
and  notice  of  the  filing  and  registration  of  the  deed  had 
been  given,  as  in  and  by  the  statute  in  that  behalf  re- 
quired and  provided,  and  that  the  phdntifi^,  before  and  at 
the  time  of  the  date  and  execution  of  the  deed,  was  a 
creditor  of  IV.  Baird  mthin  the  true  intent  and  meaning 
of  the  statute  in  respect  of  the  debt  in  respect  of  which 
the  judgment  was  recovered. 

Fourth  plea,  as  to  the  re-arrest  and  detention  by  the 
defendant  of  fF.  Baird  and  so  much  of  the  declaration 
as  related  thereto.    The  same  as  the  third  plea. 

Demurrer  to  so  much  of  the  declaration  as  related 
to  the  re-arrest  and  detention  of  fV.  Baird  and  his  ' 
escape  therefrom.    Joiuder. 

Demurrer  to  each  of  the  pleas,  and  joinder. 

The  Bankruptcy  Act,  1861, 24  &  25  Viet  c.  184.  $.  198. 
enacts,  **  After  notice  of  the  filing  and  registration  of  such 
deed  has  been  given  as  aforesaid,  no  execution,  sequestra* 
tion,  or  other  process  against  the  debtor's  property  in 
respect  of  any  debt,  and  no  process  against  his  person  in 
respect  of  any  debt,  other  than  such  process  by  writ  or 
warrant  as  may  be  had  against  a  debtor  about  to  depart 
out  oi  England,  shall  be  available  to  any  creditor  or 
claimant,  without  leave  of  the  Court ;  and  a  certificate  of 
the  filing  and  registration  of  such  deed  under  the  hand  of 
the  chief  registrar  and  the  seal  of  the  Court  shall  be 
available  to  the  debtor  for  all  purposes  as  a  protection  in 
bankruptcy." 

The  demurrer  was  argued  in  Michaelmas  Term,  iVo- 
vember,  18,  21,  22,  1864. 
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MelKsh,  for  the  defendant,  admitted  that,  after  the  1865. 

dedaons  in  Uderton  v.  Catirique  (a)    and   Ildertan  v.  Llotd 

Jeweil^b),  the  deed  to  which  the  certificate  referred  haermos. 
oonld  not  be  supported  as  a  valid  deed. 

T.  Henry  BaylU  for  the  plaintiff.— First.  Sect.  198  of 
The  Bankruptcy  Act,  1861,  24  &  25  Vict.  e.  184.,  makes 
a  certificate  of  the  filing  and  registration  of  ^*  such  deed/' 
not  '^  a  deed  purporting  to  be  such  deed,''  available  as  a 
protection;  therefore  in  order  to  have  that  effect  the 
deed  must  be  a  deed  valid  under  sect  192;  and  the 
deed  set  out,  not  being  such  deed,  affords  no  justifica- 
tion to  the  sheriff  for  an  escape  or  false  return ;  Uderton 
V.  Jewell  (J) ;    Dewhurst  v.  Kershaw  (c).     In  sect  194 
the  words  are  not  ♦'  every  such  deed,"  but  "  every  deed 
whatsoever,*'  and  it  has  been  decided  that  that  section 
embraces  deeds  other  than  those  which  comply  with  and 
are  framed  under  sect  192 ;  Hodgson  v.  Wightman  {d). 
The  term  '<  available*'  has  reference  to  limited  protection 
only  and  cannot  apply  to  the  present  case.     The  certi- 
ficate may  be  intended  to  be  available  aa  an  interim 
order  of  protection   in    bankruptcy  ;     Wallinger    v. 
Gicnwy  (e). 

Secondly.  Some  of  the  duties  of  the  Registrars  of 
the  Court  of  Bankruptcy,  under  The  Bankruptcy  Act, 
1861,  are  judicial;  sects.  52,  58,  101.  But  the  duty 
of  the  chief  registrar,  with  reference  to  the  filing  and 
R^rtration  of  deeds  under  sects.  198,  194,  is  minis- 
terial   He  is  bound  to  register  a  deed,  brought  to  him 


(a)  14  a  B.  N.  8.  99. 

(h)  14  Id,  665 ;  affirmed  in  error,  16  Id.  142. 
(c)  \ff,^C.  726.  (rf)  1  H.  ij-  a  810. 

C«)  11  C.B.y.S  182. 
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1865.       purporting  to  be  a  deed  mthin  sect  192,  if  acoom- 
Ujojo       panied  by  an  affidavit  and  certain  formalities  pursuant 

Hjotaisoir.  ^  ^^^'  ^^^  (*)  (^)  ^^  (^)  *^*  ®®®*-  ^^^  *^  complied 
with.  And  the  making  of  the  certificate  of  filing 
and  registration  being  a  ministerial  act,  the  sheriff 
is  not  bound  to  act  upon  it,  and  if  granted  erro- 
neously and  ultra  vires,  it  is  not  a  protection  to  him. 
It  differs  in  this  firom  a  writ  of  capias  ad  satisfaciendum 
or  fieri  facias,  which  is  a  protection  to  the  sheriff*,  even 
though  the  person  arrested  is  entitled  to  privilege  from 
arrest;  Tarlton  v.  Fisher  (a).  If  the  giving  of  the  certifi- 
cate  were  a  judicial  act,  the  certificate  would  be  good  until 
reversed,  but  Judges  have  constantly  refused  to  dischai^ 
out  of  custody  on  production  of  a  certificate  of  an  invalid 
deed.  And  it  would  be  unreasonable  for  a  sheriff  to  have 
power  to  discharge  in  respect  of  a  certificate  of  an  invalid 
deed  when  the  Court  or  Judge  has  no  such  power. 

Thirdly.  It  will  be  contended  that  the  last  clause  in 
sect.  198  refers  back  to  sect  113  of  The  Bankrupt  Law 
Consolidation  Act,  1849,  12  &  13  Vict.  c.  106,  which 
enacts,  that  if  any  bankrupt,  while  protected  by 
order  of  the  Court,  be  arrested,  he  shall,  on  producing 
his  protection  to  the  arresting  officer,  be  immediately 
discharged,  and  that  if  the  officer  detains  him  he 
shall  be  liable  to  a  penalty.  It  will  be  said  that 
upon  the  production  of  the  certificate  the  sheriff  was 
bound  to  discharge  the  debtor.  But  the  last  clause 
in  sect  198  of  The  Bankruptcy  Act,  1861,  means 
that  the  certificate  shall  be  available  before  the  Court 
of  Bankruptcy.  Sect.  118  of  the  former  Act  gives 
effect  to  protection  from  the  Bankruptcy  Court.  The 
certificate  of  the  registrar  under  the  later  Act  refers  to 
a  different  state  of  things.  Also,  sect  113  of  the 
(a)  2  Dcuff,  671. 
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fonner  Act  is  directed  against  a  wilful  act  of  the  officer        1865. 
ia  detadning  a  bankrupt.   Further,  it  makes  the  detainer,        Llotd 
Bot  the  arrest,   illegal      In  Ni^rUm  v.  Walker  (a)  the     habwio*. 
iheriff  was  held  to  be  justified  by  stat.  5  &  6  Vict. 
c  122.  «.  23.,  the  latter  part  of  which  is  in  nearly  the 
same  terms  as  sect  113  of  The  Bankrupt  Law  Con- 
aohdation  Act,  1849, 12  &  13  Viet.  e.  106.,  in  discharging 
a  person  arrested  on  the  production  of  his  summons 
signed  as  required  by  the  Act ;  but  the  issuing  of  a 
summons  in  the  course  of  proceeding  to  an  adjudication 
in  bankruptcy  is  a  judicial  act. 

Fourthly.  The  protection  under  sect  198  of  The 
Bankruptcy  Act,  1861,  is  final,  and  if  the  execution 
creditor  has  no  power  to  set  aside  the  certificate  of  an 
ioTalid  deed  the  debtor  will  escape  altogether.  If  the 
protection  is  only  ad  interim  while  the  proceedings 
under  the  arrangement  clauses  are  going  on,  and  if 
proceedings  are  necessary  to  set  aside  the  certificate  of 
an  invalid  deed,  the  debtor  would  have  an  opportunity 
of  getting  out  of  the  way^  there  being  no  hold  upon  him 
as  in  bankruptcy. 

Fifthly.    The  difficulty  in  which  the  sheriff  is  pUced 

is  no  answer  to  the  action.     Where  the  certificate  is  of 

a  Tslid  deed  the  onus  is  cast  on  the  sheriff  of  ascertaining 

whether  such  certificate  is  available  against  the  judgment 

in  each  particular  case.    The  sheriff  is  often  placed  in 

aposition  of  embarrassment.  In  some  statutes  enactments 

ire  introduced  to  protect  him,  e.  y.,  stat.  7  G*  4.  e.  57. 

«.  81.,  hot  in  stat  24  &  25  VxeU  c.  134.,  the  legislature 

has  not  enacted  that  a  certificate  purporting  to  be  a 

certificate  of  a  valid  deed  shall  be  a  protection.     [He 

veEerred  to  Tarltcn  v.  Fuher{b)  per  Lord  Mansfield; 

(a)  3  Exch,  48a  (6)  2  Doug.  671.  G75. 
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1865.        WalKnger  v.  Gumey  [a\  and  the  cases  cited  in  ThomoM 

^^^       V.  Hudson  (J).]    The  sheriff  ought  to  tell  the  person 

Habjiisoh.    ^w^*^  ^^^  he  must  apply  to  the  Court  out  of  which 

the  process  issued  for  his  discharge^  as  the  practice  is  in 

the  ofSce  of  the  sheriff  of  Middlesex. 

MeJUsh  {R.  G.  Waiiams  with  him),  for  the  defendant 
—As  to  the  first  breach.  Under  sect  198  of  The  Bank* 
ruptcy  Act,  1861,  24  &  25  Viet.  c.  184,  Ihe  production 
of  the  certificate  was  a  justification  to  the  sheriff  for 
discharging  the  debtor  out  of  custody.  It  was  not  his 
duty  to  detain  the  debtor  and  inquire  whether  the  deed 
was  a  valid  and  binding  deed  under  the  Act :  he  had  a 
right  to  assume  that  the  registrar  had  not  given  the 
certificate  without  being  satisfied  that  the  deed  was 
good.  It  is  not  necessary  to  contend  that  the  certificate 
is  conclusive  in  this  Court;  but  only  that  the  sheriff 
was  justified  in  acting  upon  the  certificate  as  he  would  be 
in  acting  upon  the  production  of  a  protection  granted 
by  a  Commissioner,  at  least  untQ  the  deed  has  been 
declared  invalid  by  a  superior  Court  \Cockbvm  C.  J. 
In  bankruptcy  the  Commissioner  proceeds  judicially, 
and  there  is  an  adjudication  by  a  competent  Court 
This  is  a  new  jurisdiction  which  cannot  exist  unless  there 
is  a  valid  deed.]  But  the  registering  of  the  deed  under 
sect  198  makes  it  primft  facie  a  valid  deed  and  binding 
on  creditors,  as  was  said  by  Lord  Westbury  in  Ex  parte 
Brooks,  In  re  Brooks  (c).  [Cockbum  C.  J.  If  the  registrar 
under  sect.  198  registers  a  deed  which  ought  to  be 
registered  under  sect  194,  he  acts  ultra  vires,  and  the 
registration  is  inoperative.  MellorJ.  InExparteMorgan^ 

(a)  n  C.  B.  N.  8, 182. 

(b)  14M,iW.S5S;  aiBrmed  in  error,  16  7<;.  885. 
(r)  33  L.  J.  Bank.  41,  42 ;  10  Jur.  N,  S,  621. 
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ill  re'JFoodhouse{a)j  Lord   IVestbury  said^  ''I  am  of        1865. 

opimon^  that  even  had  the  deed  been  registered  in  con-       llotd 

formitj  with  the  192nd  section^  this  particular  form  of    h^,soh. 

trust  would  have  been  inconsistent  with  its  sustaining 

that  character  which,  in  my  judgment,  it  is  necessary 

that  it  should  have  to  entitle  it  to  the  benefit  of  the 

192ad  section/']     The  certificate  is  to  be  available  to 

the  debtor  for  all  purposes  as  a  protection  in  bank- 

raptcy;  and  by  stat  12  &  18  Vict.  e.  106.  s.  118.,  on 

the  production  of  a  protection  the  sheriff  has  no  dis- 

cretion,  and  is  subject  to  a  x>enalty  for  detaining  the 

debtor. 

The  duty  of  the  chief  registrar  in  making  the  cer- 
tificate, though  performed  ex  parte,  is  judicial    He  is 
to  examine  the  deed  and  exercise  his  judgment  as  to 
whether  it  satisfies   sect.  192  of  stat.  24  &  25  Vict, 
c  134.,  in  which  case  an  entry  of  an  abstract  of  it  is  to 
be  made  under  sect  198,  or  whether  it  is  a  deed  to  be 
registered  under  sect  194,  which  is  directed  against 
secret  deeds.     He  is  put  in  the  same  position  as  a  Com- 
missioner in  granting  protection.    By  sect.  198  the  cer- 
tificate "  shall  be  available  to  the  debtor  for  all  purposes 
as  a  protection  in  bankruptcy :''  and  the  granting  of 
protection  by  the  registrar  under  sect.  62  is  a  judicial 
act    [Cockbum  C.  J.    The  protection  in  bankruptcy  is 
for  a  limited  time ;  whereas  this  protection  seems  to  be 
final.]    The  filing  and  r^stration  of  the  deed  being 
done  in  bankruptcy  give  that  Court  jurisdiction  over  the 
nuttter;  and  if  the  registrar  doubts  about  the  validity 
of  a  deed,  he  would  apply  to  that  Court  for  its  direction. 
The  non-assenting  creditor  is  not  without  remedy,  for 

^  Conn  of  Bankruptcy  will  inquire  into  the  validity 

{a)  llkG.J.iS.  288. 304. 
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1865.  of  the  deed  under  sect  197^  and^  if  it  is  invalid,  give 
Llotd  leave  to  issue  execution  tinder  sect.  198 ;  Ex  parte  Brooks^ 
Hauisov.  -'^  ^  Brooks  (a) ;  Ex  parte  Morrison^  In  re  Clunn  (4). 
{^Cockbum  C.  J.  In  the  latter  case  the  application  was  not 
to  set  aside  the  deed^  but  to  allow  execution  to  issue  on 
the  ground  that  the  trust  deed  was  a  fraud  upon  the 
statute,  in  order  to  keep  the  debtor's  property  out  of 
the  reach  of  execution.  The  validity  of  the  deed  depends 
on  mixed  questions  of  law  and  fact,  which  the  Court  of 
Bankruptcy  might  not  be  able  to  determine.  Besides, 
a  creditor  may  not  wish  to  go  into  that  Court.  If  the 
Legislature  had  given  to  the  Court  of  Bankruptcy  ex- 
clusive jurisdiction  over  the  corpus  of  the  deed,  we 
should  have  been  relieved  of  the  numerous  cases  which 
have  been  brought  for  our  decision.  Crompton  J.  It 
would  have  been  better  that  the  status  of  the  debtor  in 
bankruptcy  should  be  within  the  exclusive  jurisdiction 
of  that  Court,  as  probate  granted  by  the  ecclesiastical 
Court  is  conclusive  evidence  of  the  title  of  the  executor. 
Unless  the  Court  of  Bankruptqr  has  power  to  decide 
whether  execution  should  go,  it  is  left  uncertain  which 
Court  the  sheriff  is  to  obey.  Cockbum  C.  J.  If  this 
Court  has  decided  that  a  deed  is  invalid,  and  that 
execution  against  the  debtor  should  go,  may  the  sheriff 
say  that  another  Court  has  given  a  certificate  of  the 
filing  and  registration  of  the  deed  which  protects  the 
debtor  from  execution,  and  that  he  is  liable  to  a  penalty 
if  he  detains  him?]  The  same  difficulty  occurs  in  the 
case  of  a  protection  in  bankruptcy :  this  Court  is  not 
bound  by  an  adjudication  of  bankruptcy.  [Mel€or  J. 
Suppose  the  certificate  recites  a  deed  which  appears 

(a)  33  L.  J.  Bank,  41 ;  10  Jur.  N.  &  621. 
{h)  33  L.  J.  Benk.  47;  10  Jur,  K.  8,  787. 
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firom  the  recital  to  be  invalid.]     The  sheriff  mtiBt  give        18C5. 
credit  to  the  certificate  under  the  hand  of  the  registrar        lw^d 
and  the  seal  of  the  Court.    The  debtor  produces  a     Hj^awsoir. 
oertificate  of  the  filing  and  registration  of  ''  such  deed/' 
if  it  is  a  certificate  of  a  deed  executed  by  the  debtor. 
The  cases  shew  that  the  sheriff  is  protected^  and  that 
an  indemnity  to  him  is  to  be  implied^  though  not 
eipressed  in  this  statute ;  Saffery  v.  Jones  {a\  Thomai 
V.  Hudson  {b)y  Norton  v.  Walker  (c),  WaUinger  v.  Gur- 
ney  {d).  It  does  not  follow  that^  because  as  between  the 
creditor  and  the  debtor  the  deed  is  invalid  and  the  writ 
ought  to  be  executed,  the  sheriff  is  liable  for  not  executing 
it    If  indeed  the  Court  has  decided  that  a  particular 
deed  is  invalid,  he  should  execute  the  writ,  and  the 
judgment  of  the  Court  would  protect  his  ofiScer  from 
the  penalty  in  stat  12  &  13  Vict.  c.  106.  s.  118. 

As  to  the  breach  for  allowing  the  debtor  to  escape 
the  second  time.  The  sheriff  cannot  be  liable  for  a 
second  voluntary  escape,  inasmuch  as  after  a  voluntary 
escape  he  cannot  arrest  him  again.  '^Escapes  are  of 
two  kinds,  either  voluntary  or  negligent  In  the  case  of 
a  voluntary  escape,  the  sheriff  can  never  afterwards 
retake  the  defendant,  but  is  liable  to  an  action  of  false 
imprisonment  if  he  do'' ;  fFatson  Sheriffs  p.  205, 2nd  ed. 
[Cockburn  C.  J.  asked  Baylts  whether  he  relied  on 
the  second  l»-eadi.  T.  Henry  BayKt.  If  it  is  not  a 
sabstantive  cause  of  action,  it  is  surplusage  or  special 
damage  which  the  plea  should  not  have  answered. 
Before  stat  5  &  6  Vtet.  c.  98.  s.  81.  the  sheriff  was 
liable  to  an  action  of  debt  in  consequence  of  an  escape, 

(a)  2B.4-  Ad,  598. 

(6)  14  M,  #  W.  353.  375;  affirmed  in  cnop,  16  Id.  885. 
(c)  3  Exeh,  480.  (d)  11  C.  B,  N.  8, 182.  191. 

▼OU  yi.  E  B.  &  8. 
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1865.       but    is  now  only  liable    to  an  action  for  damages. 

Lloyd  Cochbum  C.  J.  How  are  the  damages  affected  by  the 
second  escape  ?  As  soon  as  the  first  escape  is  admitted 
to  be  voluntary,  the  second  breach  is  unnecessary. — 
It  was  then  agreed  on  both  sides  that  the  averments  in 
the  declaration  as  to  the  re-arrest  and  detention  of  W.- 
Baird  and  so  much  of  the  subsequent  pleadings  as 
related  thereto  should  be  struck  out :  7.  Henry  Baylis, 
stating  that  the  declaration  was  drawn  in  an  unusual 
form,  in  the  nature  of  a  special  case,  so  as  to  raise  the 
questions  to  be  argued,  and  save  expense  to  the  parties.] 

7\  Henry  Baylis,  in  reply. 

Cur.  adv.  vult. 

There  being  a  difference  of  opinion  on  the  benchj  the 
following  judgments  were  now  delivered, 

Blackburn  J.  read  the  judgment  of 

Shee  J.  We  have  in  this  case  to  decide  whether 
the  defendant,  an  undersheriff  (acting  as  sheriff  after 
the  death  of  the  sheriff  during  his  year  of  ofiSoe),  was 
justified  in  discharging  a  debtor,  whom  he  had  arrested 
on  a  capias  ad  satisfaciendum,  on  production  by  him  of 
a  certificate,  signed  by  the  chief  registrar  of  the  Court 
of  Bankruptcy,  and  sealed  with  the  seal  of  that  Court, 
that  the  debtor  had  executed  such  a  deed  as  is  mentioned 
in  the  192nd  and  198th  sections  of  The  Bankruptcy  Act, 
1861,  24  &  25  Vict.  c.  184,  and  that  Ihe  deed  had  been 
filed  and  registered,  whereas  in  tact  no  such  deed  had 
been  executed  by  him,  and  he  was  not  entitled  to  the 
certificate  which  the  chief  registrar  is  by  the  latter  of 
those  sections  empowered  to  grant. 
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The  question  turns  upon  the  construction  of  the        i865. 

198th  section,  it  having  been  determined  by  a  series  of       llotd 

cases  in  the  Courts  of  law  and  equity,  and  by  the  Lord     h^h^'isos. 

Chancellor  in  bankruptcy,  that  no  deed  touching  the 

matters  which  are  the  subject  of  the  192nd  section  is 

binding  on  creditors  who  have  not  assented  to  it,  to  the 

effect  of  its  being  pleadable  in  bar  of  actions  brought 

hy  them  against  a  debtor,  or  of  restraining  the  execu* 

tion  of  final  process  against  his  person  or  goods,  or 

preventing  an  adjudication  against  him  iu  bankruptcy, 

unless  it  be  a  deed  not  open  to  objection  on  the  ground 

of  unreasonableness  or  inequality  of  its  provisions  as 

Kspects  different  classes  of  creditors,  a  deed  wLidz. 

satisfies  the  express  conditions  of  the  192nd  section, 

and  has  been  duly  filed,  registered  and  published  as  that 

section  and  the  198rd  section  prescribe.  In  all  those  cases 

the  creditor  and  the  debtor  stood  face  to  face  upon 

thdr  legal  rights  under  the  statute,  the  duty  or  liability 

of  no  third  person  under  the  provisions  of  the  198th 

section  being  in  question.     The  debtor  contended  that 

the  creditor  was  bound ;  the  creditor  denied  that  he 

was  bound  by  a  deed  not  executed  by  him,  and  to  which 

he  had  not  assented ;  and  that  issue  was  determined  by 

the  Court  on  its  substantial  merits,  that  is  on  the 

statutory  validity  or  invalidity  of  the  deed.     It  follows 

from  those  decisions,  and  is  also  plain  from  the  enume* 

ration  of  persons  in  the  first  few  lines  of  the  197th 

section,  that  a  debtor  cannot  entitle  himself  to  have  his 

estate  administered  under  the  jurisdiction  of  the  Court 

of  Bankruptcy,  in  the  new  and  exceptional  course  for 

which  that  section  provides,  by  the  execution,  filing  and 

registration  of  any  deed  which,  not  being  free  from  the 

objections  before  mentioned,  and  not  satisfying  the 

E  2 
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1865.       conditions  of  the  ig2nd  section,  is  not  binding  on 

L^oYjj  creditors  who  have  not  assented  to  it 
Harrison.  ^^  ^^^  executed  by  the  debtor  in  this  case,  not 
being  such  as  to  be  binding  on  the  plaintiff,  a  non- 
assenting  creditor,  or  to  deprive  him  of  his  right  to 
proceed  in  the  ordinary  course  of  law,  or  in  bankruptcy, 
he  has  a  good  cause  of  action  against  the  defendant  for 
allowing  the  debtor  to  escape,  unless  the  defendant  or 
his  officer  in  so  doing  has  acted  in  obedience  to  the 
express  directions  of  the  statute.  The  198th  section 
provides  that  *'  after  notice  of  the  filing  and  registra- 
tion of  such  deed"  (that  is  of  such  a  deed  as  satisfies  the 
wox^JLItions  of  the  192nd  section)  '*  has  been  given  as 
aforesaid,"  no  execution  against  the  debtor's  person  or 
property,  other  than  such  as  may  be  had  by  writ  or 
warrant  against  a  debtor  about  to  depart  out  of  England^ 
shall  be  available  to  any  creditor  "  without  leave  of  the 
Court''  of  bankruptcy;  "and  a  certificate  of  the  filing 
and  registration  of  such  deed  under  the  hand  of  the 
chief  registrar  and  the  seal  of  the  Court  shall  be  avail* 
able  to  the  debtor  for  all  purposes  as  a  protection  in 
bankruptcy.''  In  the  construction  of  this  section  much, 
as  it  seems  to  me,  depends  upon  the  true  meaning  of 
the  words  which  override  the.  whole  of  it  "after  notice 
of  the  filing  and  registration  of  such  deed  has  been 
given  as  aforesaid.''  Do  they  mean  "after  the  filing 
and  registration  of  such  a  deed  as  is  mentioned  in  the 
192nd  section  and  notice  thereof  given  as  aforesaid "  ? 
If  80  the  restriction  on  the  creditor's  right  to  execute 
final  process,  and  the  authority  of  the  Court  of  Bank- 
ruptcy to  give  leave  to  execute  final  process  against  a 
debtor's  person  or  property,  are  limited  to  the  case  of 
deeds  which  satisfy  the  conditions  of  the  192nd  section, 
and  a  non-assenting  creditor  has  not  under  the  198th 
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Kction,  as  respects  process  against  the  debtor's  pro-       iscs. 
pcrty,  nor  until  execution  executed  as  respects  process       ll^yd 
against  his  person^  and  then  only  by  protest  against  the     habbiboh. 
diief  registrar's  certificate  to  the  sheriff's  officer,  and,  if 
he  insists  upon  giving  effect  to  it  by  action  against  the 
sheriff  for  an  escape,  the  means  of  contesting  the  validity 
of  the  deed  which  has  been  registered  as  one  binding 
vpon  him.    If  the  words  mean  *'  after  notice  shall  have 
been  given  as  aforesaid  that  such  a  deed  as  is  men* 
tioEied  in  the  192nd  section  has  been  filed  and  registered," 
the  restriction  on  the  creditor's  right  to  execute  final 
processy  and  the  authority  of  the  Court  of  Bankruptcy 
to  give  leave  to  execute  final  process,  extend  also  to  the 
esse  of  deeds  registered  and  published  by  the  chief  regis- 
trar in  the  London  Gazette  as  satisfying,  but  not  really 
BStisfying,  the  conditions  of  the  192nd  section,  and  a 
non-assenting  creditor  who,  as  the  Lord  Chancellor  said 
in  Ex  parte  Brooks,  In  re  Brooks  {a)j  **is  primd  facie 
bound  by  the  registration,"  has  the  means  of  protecting 
himself  by  application  to  that  Court  against  the  mischief 
of  the  chief  r^strar  having  been  surprised  into  re* 
gistering,  in  the  book  kept  by  him  under  the  193rd 
lection,  a  deed  by  which  creditors  not  assenting  to  it 
sre  not  bound, — into  signing  and  sealing  a  certificate  in 
which  the  conditions  of  the  192nd  section  are  untruly 
stated  to  have  been  satisfied.    I  have  arrived  with  much 
distrust  of  myself,  seeing  that  my  opinion  is  at  variance 
^th  the  decision  of  the  Court  of  Exchequer  in  DeiO" 
Aw^<  T.  Kershaw  (A),  at  the  conclusion  that  this  latter 
<iODstraction  is  the  right  one ;  that  after  notice  has  been 
pten  by  the  chief  registrar  under  the  198rd  section  that 

(a)  33  L.  J.  Bank.  41,  42;  10  Jur.  N,  S,  620, 621. 
(h)  lH.^a  726. 
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1865.  a  deed  satufying  the  conditions  of  the  192nd  section 
Llotd  ^as  been  filed  and  registered^  whether  those  conditions 
Habbisoit.  ^'^  ^^  ^^^  ^^^  satisfied,  no  process  is  available  to  the 
creditor  against  the  debtor's  property  or  person  without 
leave  of  the  Court  of  Bankruptcy,  and  that  in  the 
authority  to  grant  that  leave  is  implied  also  authority 
to  refuse  it  and  to  relieve  a  non-assenting  creditor  from 
the  hindrance  of  a  certificate  to  which  its  seal  has  been 
improperly  affixed.  In  Ex  parte  Morrison^  In  re  Clunn  (a) 
the  Lord  Chancellor  gave  leave  to  a  non-assenting 
creditor  to  issue  execution,  on  the  ground  that  a  deed 
which  had  been  registered  under  the  192nd  section, 
and  which  satisfied  the  letter  of  the  conditions  of  that 
section,  was  ^*  a  firaudulent  attempt  to  distort  the  forms 
of  law  from  the  purposes  for  which  they  were  intended." 
On  grounds  not  materiaUy  difierent,  as  it  appears  to  me, 
the  plaintiff  in  this  case,  on  finding  that  a  deed  not 
satisfying  the  conditions  of  the  192nd  section,  but  re- 
gistered and  published  in  the  London  Gazette  as  a  deed 
in  respect  of  which  they  had  been  satisfied,  was  set  up 
against  him,  might,  instead  of  hurrying  on  to  the 
difficulty  which  the  latter  part  of  the  198th  section 
threw  in  his  way,  have  applied  for  leave  to  issue  execu- 
tion, which  leave  in  my  judgment  the  Court  of  Bank- 
ruptcy had  power  to  grant. 

Much  also  depends  on  the  construction  of  the  words 
in  the  second  part  of  the  198th  section,  **  a  certificate 
of  the  filing  and  registration  of  such  deed  .  .  .  shall  be 
available.''  Do  they  mean  '^  the  filing  and  registration 
of  such  a  deed  as  satisfies  the  conditions  of  the  192nd 
section,  and  a  certificate  of  its  having  been  filed  and 
registered,  shall  be  available"?  or  ''a  certificate  that 

(a)  33  L,  J,  Bank.  47,  48;  8,  C,  10  Jur.  N.  SL  787. 


XXVllL  VICTORIA.  65 

Bach  a  deed  as  satisfies  the  conditions  of  the  192nd        ig55, 
ttction  has  been  filed  and  registered  shall  be  available"?  — i^^^ — 
Against  the  latter,  and  I  think  the  correct  construction.     „    ^* 
viiidi  would  have  the  effect,  after  notice  given  in  the 
lowbft  Gazette  that  such  a  deed  as  satisfies  the  conditions 
of  tlie  192nd  section  had  been  filed  and  registered,  of 
making  the  certificate,  though  it  onght  not  to  have 
been  granted,  a  protection  to  the  debtor  from  arrest, 
witkont  leave  of  the  Court  of  Bankruptcy,  it  must  be 
admitted  that  the  clear  intention  of  the  Legislature  that 
the  chief  registrar  should  give  the  protection  provided 
by  the  198th  section  to  those  debtors  only  by  whom  a 
deed  satisfying  the  conditions  of  the  192nd  section  has 
been  executed  raises  some  presumption.     On  the  other 
band,  a  statutory  certificate  that  those  conditions  had 
been  satisfied,  under  the  signature  of  the  officer  whose 
dnty  it  is  to  register  deeds  and  grant  protection,  and 
under  the  seal  of  the  Court  of  Bankruptcy,  must  have 
been  intended  by  the  Legislature  for  the  practical  pur- 
pose of  an  assurance  to  the  ministers  of  the  law  that 
the  matter  which  it  certified  had  been  inquired  into 
and  ascertained  to  be  the  truth ;  and  the  question  is, 
whether  the  machinery  thus  employed  by  the  Legis- 
lature to  effect  its  purpose,  and  in  particular  the  pe* 
I'emptory  rule  laid  down  for  the  observance  of  the 
sheriff 's  officer  in  the  113th  section  of  The  Bankrupt 
Law  CSonsolidation  Act,  1849,  12  &  18  Vict.  c.  106., 
incorporated  by  reference  to  it  iu  the  198th  section  of 
The  Bankruptcy  Act,  1861,  be  not  such  as  to  make  it 
notwithstanding  the  warrant  he  holds  from  the  sheriff, 
his  personal  duty  to  discharge  a  debtor,  who,  though 
not  really  entitled  to  it,  possesses  and  produces  an 
^uurevoked  certificate  under  the  198th  section  of  his 
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1865.       Having  executed  and  r^stered  a  deed  satiafying  the 
Llotd       conditions  of  the  192nd  section,  a  certificate  purporting 
Habjusov.    ^^  ^H®  ^'^^^  ^^  ^^  ^  ^  available  to  him  <'fi)r  all  pur- 
poses as  a  protection  in  bankrupti^.''    The  object  of 
the  198th  section  unquestionably  was  to  secure  for  a 
debtor  really  entitled  to  a  certificate  an  immediate  dis- 
charge or  arrest.    It  may  be  that  the  L^islatnre,  in 
reliance  on  the  precautions  taken  by  it  that  a  certificate 
of  a  deed  satisfying  the  conditions  of  the  192nd  section 
having  been  filed  and  registered  should  not  be  granted 
in  the  case  of  a  deed  not  satisfying  those  conditions, 
and  on  the  authority  vested  in  the  Court  of  Bankruptcy 
to  correct  any  mistake  of  the  chief  registrar  by  giving 
leave,  notwithstanding  such  filing  and  registration,  to 
issue  execution,  has  made  the  certificate  on  its  pro- 
duction to  the  sherifi^'s  officer  a  warrant  and  order  to 
him  to  discharge  the  debtor ;  and  the  case  of  Saffery  v. 
Jones  (a),  in  which  Lord  Tenterden  said,  p.  601,  that, 
"  even  if  the  Insolvent  Court  had  no  jurisdiction"  under 
stat.  7  G.  4.  e.  57.  to  dischai^  the  debtor,  the  lan- 
guage of  the  81st  section  of  that  Act  was  "sufficiently 
strong  to  make  the  order  of  the  Court  a  protection  to 
the  gaoler*'  who  had  discharged  him,  seems  an  authority 
for  so  holding. 

The  difficulties  which  attend  any  other  construction 
of  these  sections  of  the  recent  Act  appear  to  me  insu- 
perable. By  the  52nd  section,  the  duty  of  granting 
protection  is  imposed  upon  the  registrars,  and  they 
may  adjourn  any  matter  coming  before  them  (the  ques- 
tion, e.  jr.,  of  the  compliance  or  non-compliance  of  any 
deed  with  the  conditions  of  the  192nd  section)  for  the 
consideration    of  the  Commissions.     By  the    198rd 

{a)  2B,^Ad,mS, 
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Kctkm,  after  being  satisfied  by  affidavit  or  by  the  certi-        1865. 
ficate  of  the  trustee  or  trustees  of  a  deed,  that  the  5th       Lwto 
condition  of  tHe  192nd  section,  which  rebtes  to  matters     HARaitov. 
delon  the   deed,  has  been  complied  with,  the  chief 
legistrar  is  to  enter  the  date,  names,  and  descriptions 
of  the  parties  to  such  deed,  ''together  with  a  short 
statement  of  the  nature  and  efiect  thereof,''  in  a  hock 
to  be  kept  exchumely  for  the  purpose  of  the  registration 
of  deeds  satisfying  the  conditions  of  that  section,  words 
which  imply  the  obligation  on  him  of  considering  and 
deciding  whether  deeds  brought  to  him  for  registration 
do  or  do  not  satisfy  those  conditions ;  he  is  next  to  give 
public  notice  in  the  London  Gazette  that  such  a  deed  has 
been  filed  and  r^stered;  and  finally,  by  the  198th  sec* 
tion,  he  is  to  dischai^  the  duty  of  granting  protection, 
by  aigning  and  affixing  the  seal  of  the  Court  of  Bank- 
niptcy  to  a  certificate  of  the  filing  and  registration  of 
"such  deed,''  which  certificate  is  intended  and  declared 
by  the  Act  to  be  *' available  to  the  debtor  for  all  pur- 
poses as  a  protection  in  bankruptcy/'    "  Protection  in 
bankruptcy"  has  no  meaning  but  the  meaning  given  to 
it  in  the  112th  section  of  The  Bankrupt  Law  Consoli- 
datkm  Act,  1849,  vis.,  fireedom  ''from  arrest  or  im- 
piiflonment  by  any  creditor,"  to  insure  which,  by  the 
llSth  section  of  the  same  Act,  incorporated  with  The 
Bankruptcy  Act,  1861,  by  sect  282,  express  direction  is 
given  to  the  officer  efiecting  an  arrest,  that  on  produc- 
tion by  the  bankrupt  of  his  protection  he  shall  be 
^immediately  discharged;"  that  the  officer  shall  not 
detain  him,  and  that  if  the  officer  do  detain  him,  except 
for  80  long  as  is  necessary  for  obtaining  a  copy  of  the 
protection,  he  personally  shall  forfeit  to  the  bankrupt 


T. 
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1865.       for  his  own  use  the  sum  of  5i  for  every  day  during 

Llotd       which  the  detention  lasts. 

In  construing  these  provisions,  the  first  consideration 
that  occurs  to  one  is,  the  great  improbability  that  the 
Legislature  can  have  intended  the  words  *^  such  deed" 
in  the  latter  part  of  the  198th  section  of  The  Bankruptcy 
Act  of  1861,  to  qualify  the  plain  meaning  of  the  direc- 
tions given  by  the  113th  section  of  The  Bankrupt 
Law  Consolidation  Act,  1849,  to  a  ministerial  officer 
of  the  humblest  class,  under  a  penalty  on  him  per- 
sonally with  which  it  would  be  preposterous  to  visit  an 
honest  mistake  or  error  of  judgment,  or  any  thing  but 
the  perverse  and  wilful  disregard  of  a  clear  and  unmis- 
takeable  duty.  It  is  hardly  conceivable  that  such  a 
penalty  should  have  been  imposed  upon  a  person 
presumably  incompetent  to  determine  any  question  of 
legal  difficulty,  and  to  whom  time  for  constdtation  and 
means  of  knowledge  or  advice  are  expressly  denied,  if 
more  were  required  of  him  than  that  he  should  have 
no  opinion  of  his  own,  but  humbly  and  submissively 
obey  the  clear  instructions  set  forth  for  his  especial 
guidance  in  the  only  section  of  an  Act  of  Parliament 
which  relates  to  the  execution  of  his  duty,  on  production 
to  him  of  a  document  which  that  section  clearly 
describes.  The  unreasonableness  of  expecting  him  to 
understand  that  the  words  *'a  certificate  of  the  filing 
and  registration  of  such  deed  shall  be  available ''  do 
not  mean  '*  a  certificate  that  such  a  deed  has  been  filed 
and  registered  shall  be  available,''  and  that  firom  the 
words  *'  such  deed  **  the  instructions  given  to  him  in 
the  113th  section  of  The  Bankrupt  Law  Consolidation 
Act,  1849,  are  not  to  be  the  rule  of  his  conduct,  in  the 
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erent  (of  which  he    can  know  nothing)  of  the  chief       1865. 
registrar  having  mistaken  his  duty  and  granted  a  false        Llotd 
certificate^  seems  strong  to  shew  that  however  improperly     Hasbisoit. 
the  certificate  may  hare  been  granted  the  sheriff  and  his 
officer  are  safe  if  the  latter  obeys  it.      In  Norton  v. 
Walker  (a)  it  was  decided  that  an  officer  was  justified, 
ander  the  23rd  section  of  stat.  5  &  6  Viet.  e.  122.,  in 
discharging  a  person  who  had  been  adjudicated  a  bank- 
rapt,    and   who  produced  a  summons  in  bankruptcy, 
though  in  truth  he  was  not  a  bankrupt,  the  words 
''such  bankrupt/'  in  the  section,  being  taken  by  the 
Court  to  mean    ''the  party  so  adjudged  bankrupt'' 
''We  are  of  opinion,"  said  the*  Lord  Chief  Baron, 
p.  489,  "  that  the  latter  is  the  proper  construction.    The 
remedy  provided  is  one  which  admits  of  no  delay.    The 
parfy  arrested  is  to  produce  his  summons,  and  the  sheriff 
is  immediatefy  to  discharge  him.    The  sheriff  could  not 
possibly  obey  this  enactment,  if  he  were  bound  in  the 
first  instance  at  his  peril  to  ascertain  that  his  prisoner 
had  been  a  trader,  that  he  had  committed  an  act  of 
bankruptcy,  that  a  fiat  had  issued  on  a  valid  and 
sufficient  debt,   and  that  he  had  been  adjudicated  a 
bankrapt  thereon."    So  here,  why  should  not  the  officer 
be  held  justified  in  discharging  a  person  who  appears  by 
the  certificate  of  the  chief  registrar  and  the  seal  of 
the  Court  of  Bankruptcy  to  have  complied  with  the  re- 
qiuiements  of  the  192nd  and  198th  sections  by  executing 
"soch  deed^  as  is  therein  mentioned,  and  to  whom  the 
certificate  is  declared  by  the  latter  of  these  sections 
to  be  available  "for  all  purposes  as  a  protection  in 
IJttkruptcy  "  ?    The  case  of  Thomas  v.  Hudson  (i),  an 

(a)  3  Exek.  480. 

(6)  HM.fW.S53;  affirmed  in  em>r,  16  Id.  885. 
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1806.       action  against  the  keeper  of  the  Queen's  Prison  for  an 
Lj^^p       escape^  he  having  released  a  prisoner  on  production  by 
.r*.A»     ^^°^    ^^  *^  order  for  his  discharge  obtained  from  a 
Commissioner  of  the  Court  of  Bankruptcy,  was  decided 
on  the  same  principle.     The  Court  of  Exchequer  held 
that,  whether  the  debt  was  or  was  not  one  from  which 
the  Commissioners  had  power  to  discharge  the  prisoner, 
the  defendant  was  protected,  being  bound  to  obey  the 
order  of  the  Commissioner  who  was  acting  judicially 
in  a  matter  over  which  he  had  jurisdiction.    And  in 
Wallinger  v.   Gumey  (a),  in  which  it  was  questioned 
whetlier  an  interim  order  of  protection  under  stat.  5  &  6 
VicL  c.  116.  and  7  &  8  Vict,  c,  96.  was  available  for  a 
debtor  arrested  on  a  ca.  sa.  for  a  debt  contracted  by 
him  since  the  filing  of  his  petition,  Erie  C.  J.  said,  p.  191, 
^<  If  there  had  been  a  doubt  upon  the  construction  of  the 
statutes,  the  principle  of  the  decision  in    Thomcu   v. 
Hudson  (&),  protecting  the  gaoler  in  obeying  the  plain 
words  of  the  order  for  protection,  would  apply  to  a 
sheriff  obeying  the  plain  words  of  the  order  produced 
to  him  in  this  case.''    It  is  said  there  is  a  great 
difference,  though  granted  by  the  same  officer,  between 
an  adjudication  in  bankruptcy  and  a  certificate  under 
the  198th  section,  to  which  none  but  those  who  have 
conformed  to  the  conditions  of  the  192nd  section  are 
entitled.     But  the  adjudication  in  bankruptcy  on  which 
protection  is  granted  is  at  most  a  provisional  proceeding 
which,  being  obtained  ex  parte,  has  little  but  its  name 
of  a  judicial  character  about  it,  whereas  the  filing  and 
registration  of  a  deed  satisfying  the  conditions  of  the 
.  192nd  section  (itfter  notice  thereof  in  the  London  Gazette) 

(a)  nC.n.N.S.  182. 

.(A)  14  M.  cj-  W,  tib^i;  afErmed  in  error,  16  Id.  885. 
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and  tbe  certificate  of  the  chief  registrar  under  the  198th        1805. 

section  are  a  final  release  to  the  debtor^  and  as  effectual        Liotd 

for  the  protection  against  creditors  of  his  property  and     HA^Maow. 

person  as  the  certificate  of  conformity  granted  after  his 

last  examination  to  a  bankrupt  under  The  Bankrupt 

Law  Consolidation  Act,  1849^  and  the  order  of  discharge 

granted  to  him  under  The  Bankruptcy  Act,  1861.     They 

are  in  truth  in  the  scheme  of  the  arrangement  clauses 

of  The  Bankruptcy  Act,  1861,  substantially  the  same 

thing,  only  that  the  release  under  those  clauses  is 

arrived  at  more  quickly  and  in  a  way  more  satisfactory, 

because  irithout  the  useless  and  in  many  cases  unde- 

senred  torture  to  the  debtor  of  repeated  examination, 

on  the  instructions  of  a  small  minority  of  his  creditors, 

and  vithout  waste  to  his  estate,  and  with  less  injury  to 

his  prospect  of  re-establishing  himself  in  business  and 

credit 

The  case  of  Ilderton  t.   Jewell  (a)  has  been  cited 

in  the  course  of  the  argument  as  opposed  to  the  con- 

stniciion  which,  in  justification  only  of  the  officer,  Mr. 

MdHth  asks  us  to  ado4pt.    I  cannot  see  that  it  affects  his 

argument.     In  Ilderton  ▼.  Jewell^  which  was  an  action 

against  bail  commenced  in  the  Mayor's  Court  for  not 

rendering,  in  pursuance  of  the  recognizance,  one  LtmU 

Casirique  or  paying  to  the  plaintiff  the  moneys  which 

had  been  adjudged   to  him  in   a  suit  against  Lout* 

Castrique,  the  defendants  pleaded  the  execution  by  Louis 

Castnque  of  a  deed,  certified  by  the  chief  registrar  of 

the  Court  of  Bankruptcy  to  be  a  deed  in  conformity 

with  the  conditions  of  the  192nd  section;   but  which 

Wng  set  out  appeared  not  to  satisfy  those  conditions. 

On  these  pleadings  the  question  was  whether  as  against 

the  creditor  the  debtor  was  entitled  to  protection.    The 

(fl)  14  C.  B.  a:  5. 665;  affinned  in  error,  16  Id,  142. 
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1865.  Court  held  that  the  deed  was  void  and  the  plea  there- 
Llotd  ^^^^  ^^^  ^^  answer  to  the  action,  Mr.  Justice  Williams, 
Habbisoh.  P*  ^'^^*  doubting  whether  even  if  the  deed  had  been 
good  the  bail  would  have  been  exonerated.  The  Lord 
Chief  Justice  is  reported  to  have  said  that  the  deed 
being  void  the  certificate  was  also  void.  And  so  it  was 
in  the  sense  of  being  voidable  and  of  no  significance  as 
between  the  creditor  and  the  debtor,  on  whose  immunity 
from  arrest  the  defence  of  the  bail  was  founded.  Under 
the  old  system,  a  certificate  of  the  defendant's  bank- 
ruptcy and  conformity  was  no  answer  to  an  action 
against  the  bail,  their  course  being  to  render  him,  after 
which  he  applied  to  the  Court  for  his  discharge  on 
affidavit  setting  forth  that  he  had  become  bankrupt 
and  obtained  his  certificate  under  the  commission.  The 
plaintiff  was  then  entitled  to  an  issue  to  try  the  validity 
of  the  commission  and  certificate,  and  if  he  could  shew 
them  to  be  invalid  or  improperly  obtained,  as  was  the 
case  with  the  deed  and  its  filing  and  r^stration  in 
lldertan  v.  Jewell,  the  application  was  refused ;  1  Tidd  Pr. 
9th  ed.,  p.  292.  That  case  does  not^ppear  to  me  to  prove 
more  than  the  correctness  of  the  admissions  on  which 
Mr.  MeUish  bases  his  argument,  and  it  is  surely  beside 
the  question  whether  under  the  combined  effect  of  the 
•  198th  section  of  The  Bankruptcy  Act,  1861,  and  of 
the  112th  and  113th  sections  of  The  Bankrupt  Law 
Consolidation  Act,  1849,  which  latter  sections  were  not 
even  mentioned  in  llderton  v.  Jewell,  the  officer  in  this 
case  was  justified  in  discharging  the  debtor.  In  Dew* 
hurst  V.  Kershaw  (a),  also  cited  for  the  plaintiff,  the 
Court  of  Exchequer  refused  to  discharge  a  debtor  who 
had  been  taken  on  a  ca.  sa.  on  the  ground  that 
(fl)  ifl:#a726. 
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he  had  executed  and  registered  a  deed  iu  respect  of       1865. 
which,    thougli  invalid  under   the   192nd   section,   a       llotd 
certificate  liad  been  granted.     It  does  not  appear  that  the 
certificate  Iiad  been  produced  to  the  officer,  and  it  was 
unDecessary  to  consider  the  e£fect  as  respected  him  or 
his  principal,  the  sheriflf,  of  the  latter  part  of  the  198th 
section  of  The  Bankruptcy  Act,  1861,  and  its  connec- 
tion  with   the  113th  section  of  The   Bankrupt  Law 
Consolidation   Act,  1849.     The  Court  refused  to  set 
aside  its  legally  executed  process  in  order  to  defeat,  as 
between  the  creditor  and  the  debtor,  what  it  clearly  saw 
to  be,  under  the  provisions  of  The  Bankruptcy  Act, 
1861,  the  very  right  and  justice  of  the  case.     In  so 
doing  upon   a  construction  apparently  of  the  words 
'*  after  notice  of   the  filing  and  re^tration  of  such 
deed  has  been  given  as  aforesaid,''   in  which  I  cannot 
concur,  it  upheld,  when  done,  what  the  Court  of  Bank- 
ruptcy on  the  application  of  the  creditor,  must  I  think 
have  allowed  to  be  done.    We  are,  as  it  seems  to  me, 
in  no  degree  fettered  by  the  decision  of  that  case,  or 
rather  we  are  bound,  without  being  overswayed  by  the 
dicta  of  learned  Judges  in  cases  not  depending  on  the 
very  point  before  us,  to  construe  the  Act,  if  we  can,  so 
as  to  make  all  its  sections  operative  and  consistent. 

The  inconvenience  of  allowing  the  process  of  one  of 

the  superior  Courts  of  law  to  be  set  at  nought  by  a 

sherifPs  officer  under  cover  of  a  certificate  which  ought 

never  to  have  been  granted,  and  which  may  have  been  de- 

ckared  bad  in  the  very  judgment  on  which  the  process  has 

issued,  was,  in  the  course  of  the  argument,  forcibly 

noticed  by  my  Lord,  without  any  entirely  satisfactory 

answer  on  the  part  of  the  defendant  to  the  objection 

which  it  suggests.    The  only  answer  that  can  be  given 
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1865.  isy  that  it  is  a  mischief  which  has  arisen  from  an  im- 
Lloyd  position  practised  upon  the  chief  registrar,  or  a 
BjMitoK.  misconstruction  by  him  of  the  Act  of  Parliament,  a 
misconstruction  which,  if  my  reading  of  the  198th  sec- 
tion of  Tlie  Bankruptcy  Act,  1861,  be  right,  might  have 
been  corrected  by  application  to  the  Court  of  Bank* 
ruptcy  for  leave  to  execute  the  writ ;  and  which,  after  the 
explanation  of  the  arrangement  clauses  by  the  Lord 
Chancellor  in  Ex  parte  Morgan,  In  re  Woodhouse  (a),  and 
the  discussion  in  this  and  other  cases,  is  not  likely  to 
occur  again,  whereas,  if  we  held  that  the  chief  r^strar's 
certificate,  which,  for  the  future,  may  be  expected  to  be 
a  safe  guide  to  the  officer,  does  not  in  this  case  protect 
him,  he  will  in  all  cases  in  which  it  has  been  properly 
granted  be  uncertain  whether  to  act  upon  it  or  not. 

It  occurs  to  me  further  that  the  word  "available  "  in 
the  first  part  of  the  198th  section  may  have  been  used 
for  the  purpose  of  not  interfering  with  the  practice 
which  enables  the  plaintiff,  after  he  has  signed  judgment, 
to  prepare  his  writ  of  execution,  and  get  it  sealed  by  the 
sealer  of  the  writs  on  production  to  him  of  the  postea 
and  judgment  paper,  and  that  the  intention  was  at  this 
stage  of  the  proceedings,  and  on  production  of  the  notice 
in  the  London  Gazette,  to  give  authority  to  the  Court  out 
of  which  the  process  issues  to  render  it  *'  unavailable'* 
by  staying  the  execution  of  it  until  leave  obtained  firom 
the  Court  of  Baukruptcy. 

The  declaration  also  complains  that  the  defendant  falsely 
returned  to  the  said  writ  "that  W.  BairdwHS,  at  the  time 
of  the  delivery  of  the  writ  to  him,  and  still  was,  entitled  to 


(a)  I  De  G.J.4^  8.28S.     See  also  Ex  parte  Bpyer,  In  re  Josephs' 
Assignment^  Id.  318. 
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protection  from  arrest  under  the  writ  witliin  tlie  true  in-       1865. 
tent  and  meaning  and  under  and  by  virtue  of  the  198th       llotd 
aectionofThe  Bankruptcy  Act,  1861/'   That  is,  I  think,    bI^riboh. 
afabe  return^  W.  Baird  not  being  entitled  to  such  protec- 
tion.   But  the  substantial  ground  of  action  here  is  the 
escape — ^the  allc^tion  of  a  false  return  for  which,  with- 
out damage,  according  to  the  cases  of  Dawson  v.  The 
Sheriffs  lof  London  (a),   Williams  v.  Mostyn  {b)  and 
Wiflie  V.  Birch  (c),  an  action  would  not  lie,  not  being 
materiaL 

Onr  judgment,  in  my  opinion,  ought  to  be  for  the 
defendant 

CocKBvaN  C.  J.  read  the  judgment  of 

MsixoR  J.  The  question  to  be  determined  in  this 
case  is,  whether  a  sheriff  is  protected  in  an  action  for  an 
escape  for  having  discharged  a  debtor  taken  in  execution 
on  a  writ  of  ca.  sa.  out  of  his  custody  upon  such  debtor 
producing  to  the  officer  of  the  sheriff  a  certificate,  under 
the  hand  of  the  chief  r^strar  of  the  Court  of  Bank- 
ruptcy and  the  seal  of  such  Court,  of  the  filing  and  regis- 
tration of  a  deed  of  arrangement  purporting  to  be  a  deed 
of  anangement  between  such  debtor  and  his  creditors, 
nnder  the  provisions  of  the  192nd  section  of  The  Bank- 
nptcy  Act,  1861,  24  &  25  Vict.  c.  184.,  such  deed  not 
being  in  fact  a  valid  deed  within  the  meaning  of  that 
section,  and  not  having  been  executed  or  assented  to 
bjr  the  execution  creditor. 

On  the  argument  it  was  admitted  by  Mr.  Hellish^  for 
the  defendant,  that  the  deed  to  which  the  certificate 

(«)  2  Vent.  84.  (b)  4M.fW.  145. 

(c)  4  C  B.  666. 

TOU  VI.  P  B.   &  S. 
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1865.  referred  could  not  be  supported  as  a  valid  deed  after 
LtoTD  the  decisions  in  Ildertan  v.  Castrique  (a)  and  Bderton  v. 
Jetoell  (4),  and  that  the  certificate  of  the  filing  and  regia- 
tration  of  such  a  AeeA  could  afford  no  protection  to  the 
execution  debtor,  and  that  consequently  the  creditor 
was  entitled  to  his  execution  against  the  person  of 
such  debtor.  It  was,  however,  contended  that, 
although  such  deed  and  certificate  were  both  in  fact 
inoperative  to  restrain  the  execution  or  give  protec- 
tion to  the  debtor,  yet  that  the  sheriff  who  bon&  fide 
gave  credit  to  a  certificate,  good  on  the  face  of  it,  under 
the  hand  of  the  chief  registrar  and  the  seal  of  the  Court 
of  Bankruptcy,  of  the  filing  and  registration  of  a  deed  of 
arrangement  under  the  192nd  section,  was  excused  for 
acting  upon  such  certificate  and  discharging  such  debtor 
out  of  custody. 

After  a  careful  consideration  of  the  various  sections  of 
The  Bankruptcy  Act,  1861,  which  bear  upon  this  ques- 
tion, I  am  of  opinion  that  the  sheriff  was  excused,  and 
that  consequently  the  action  is  not  maintainable.  Much 
difficulty  was  experienced  duringthe  argument  in  construe 
ing  the  198th  section,  and  in  ascertaining  the  true  effect  of 
a  certificate,  owing  to  the  enactment  that  such  a  certifi- 
cate **  shall  be  available  to  the  debtor  for  all  purposes  as 
a  protection  in  bankruptcy.'*  Protection  in  bankruptcy 
is  either  interim  or  final;  neither  kind  of  protection  is 
strictly  applicable  to  cases  of  this  description.  A  debtor 
having  executed  a  deed  accepted  and  assented  to  by  the 
requisite  majority  of  his  creditors,  and  conformable  to 
the  provisions  of  the  192nd  section,  is  perpetually  pro- 

(a)  14  a  5.  MA  99. 

{h)  14  Id,  665;  affirmed  in  eiior,  16  Id.  142. 
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lected  against  the  exercise  of  any  right  on  the  part  of  a        1865. 
creditor  affe<;ted  by  such  arrangement  other  than  is  pro-        j~i^^ 
▼ided  by  the  198th  section^  but,  if  the  deed  turn  out  to     nj^^^j^av 
be  inyalid,  then  as  regards  the  debtor,  who  is  a  party  to 
BQch  deed  and  aware  of  its  contents,  it  affords  no  protec- 
tion to  him  as  regards  execntion  either  against  his  person 
or  property.     In  the  present  case  the  deed,  although  re- 
gistered under  the  194th  section,  which  makes  registra- 
tion an  essential  condition  to  the  validity  of  a  good  deed, 
cannot  (being  otherwise  invaUd)  be  made  better  by  the 
mere  &ct  of  r^istration,  and  therefore  the  certificate  of 
the  filing  and  registration  of  such  a  deed  cannot  extend 
to  protect  the  debtor  who  is  a  party  to  it;  still,  it  may, 
in  my  opinion,  operate  as  an  excuse  to  the  sheriff  bon& 
fide  acting  under  it.   It  appears  to  me  that  the  Legisla- 
tuie,  in  framing  the  machinery  for  carrying  into  effect 
the  new  proyisions  for  deeds  of  arrangement  which  were 
to  bind  non-assenting  creditors,  intended  to  make  the 
chief  T^istrar  of  the  Court  of  Bankruptcy,  so  far  as 
regards  the  registration  of  such  deeds  and  the  granting 
of  certificates  of  the  filing  and  registration  thereof,  a 
substitute  for  the  Commissioner  acting  in  the  matter  of 
an  adjudication  of  bankruptcy.     It  invests  the  chief 
registrar  with  a  general  jurisdiction  to  determine,  for  the 
purpose  of  registration,  whether  the  conditions  imposed 
by  the  statute  have  been  duly  complied  with,  and  he 
must,  in  the  exercise  of  his  functions,  examine  the 
deed,  and  ascertain  whether  it  is  a  deed  ''relating  to  the 
debts  or  liabilities  of  the  debtor,  and  his  release  there- 
from, or  the  distribution,  inspection,  management,  and 
winding-up  of  his  estate;"  that  it  has  been  executed 
or  aisented  to  by  the  requisite  number  of  creditors  of 
the  requisite  amount  and  value,  and  he  must  for  this 
F  2 
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1S66.  purpose  examine  and  determine  whether  the  requisite 
Llotd  execution  or  assent  has  been  duly  made  by  the  creditors ; 
Harbison.  ^^^  being  satisfied  of  these  matters  he  must  thereupon 
register  the  particulars  of  the  deed»  with  a  short  statement 
of  the  nature  and  e£fect  thereof^  in  a  book  to  be  kept  for 
that  purpose,  and  he  must  also  publish  a  copy  thereof 
in  the  London  Gazette*  Now  it  appears  to  me  that  the 
functions  of  the  registrar,  though  in  part  ministerial,  are 
in  part  judicial.  As  was  said  by  the  Court  of  Exchequer 
in  Thomas  v.  Hudson  (a),  concerning  the  functions  of  a 
Commissioner  in  bankruptcy,  ''he  is  to  come  to  a 
decision  on  the  petition  and  affidavits,  not,  indeed,  a 
decision  as  to  whether  a  petitioner,  having  colnplied  with 
the  requisites  of  the  Act,  shall  or  shall  not  have  his 
interim  order,  or  his  order  of  discharge,  for  to  these  he 
is  in  such  case  clearly  entitled,  but  whether  he  has  or 
has  not  done  what  the  statute  imposes  as  the  conditions 
on  which  he  would 'become  entitled  to  those  privileges." 
In  that  case  the  Commissioner  had  nothing  upon  which 
to  form  his  judgment  except  the  petition  and  affidavits. 
The  chief  registrar,  in  determining  as  to  the  fact  whether 
the  deed  in  question  is  a  deed  ''  relating  to  the  debts  or 
liabilities  of  the  debtor,  and  his  release  therefrom,"  &c., 
and  whether  it  has  or  has  not  been  executed  or 
assented  to  by  the  requisite  number  of  creditors  of  the 
requisite  amount  and  value,  must,  like  the  Commissioner 
in  Thomas  v.  Hudson  examine  and  determine,  those 
facts  before  he  registers  the  deed.  And  so  £Eur  as  those 
facts  are  material  as  conditions  of  registration  he  must 
determine  the  question  for  himself,  subject,  it  may  be,  to 
his  decision  being  reversed  by  the  Court  of -Bankruptcy. 

(a)  14  M,  ^  W.  363.  376 ;  afBnned  in  enor,  16  Id,  886. 
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Althougk    he    has  no   authority  to  determine  as  to        1865. 

the  validity  of  the  deed  itself,  he  has  authority  to  decide        lloto~ 

proYiaoaally  that  the  conditions  preliminary  to  regis-     Hamisok. 

tntion  have  been  performedj  and  his  certificate  must, 
I  think,  at  least  be  intended  to  amount  to  a  declaration 
eridencing  the  fact  that  a  deed  conforming  to  the  pro- 
visions of  the  192nd  section  had  been  duly  executed 
and  roistered.  Such  being  the  functions  of  the  regis- 
trar, it  appears  to  me  that  the  certificate  of  such 
registrar  of  the  filing  and  registration  of  the  deed  under 
his  hand  and  the  seal  of  the  Court  of  Bankruptcy, 
although  not  giving  actual  protection  to  the  debtor  by 
reason  of  the  invalidity  of  such  deed  in  point  of  fact, 
nerertheless  operated  to  excuse  the  sheriff,  ivho  had  no 
means  of  knowing  whether  the  deed  to  which  the  certi- 
ficate referred  was  in  conformity  with  the  192nd  section 
ar  not  The  duty  of  the  officer,  as  appears  from  the 
113th  section  of  The  Bankrupt  Law  Consolidation  Act, 
1849,  12  &  13  Vict.  c.  106.,  in  case  of  protection,  is 
immediately  to  discharge  the  debtor  on  his  producing 
his  protection  in  bankruptcy.  It  would  be  so  strange  a 
conclusion  that  the  sheriff  should  under  such  circum- 
stances be  rendered  liable  to  an  action  for  giving  credit 
to  the  certificate  of  the  registrar,  that,  as  was  said 
by  the  Court  in  Thomas  v.  Hudson  (a),  "  if  there 
be  any  construction  of  the  Act  by  which  such  a 
oonaequenoe  may  be  avoided,  we  feel  bound  to  adopt 
it"  In  Norton  v.  Walker  (b)  it  was  decided  that 
the  sheriff  was  protected,  under  the  23rd  section  of 
Stat  5  &  6  Vict.  c.  122.,  in  discharging  a  person  who  had 
been  adjudged  a  bankrupt  de  facto  although  he  might 
not  torn  out  to  be  a  bankrupt  de  jure.  In  that  case 
(a)  14  M,iW,2^  375.  (6)  3  ExcK  480. 


70  [HILARY  VACATION.] 

1865.        Pollock  C.  B.,  in  ^ving  the  judgment  of  the  Court  said, 
j^i^       p.  489,  "  In  our  view  of  this  case,  it  is  not  material  to 
Habbisoh     consider  whether  the  bankruptcy  was  valid  or  not.  A  fiat 
had  issued^  under  which  Eobinson  had  been  by  the  proper 
Court  declared  to  be  a  bankrupt;  and  we  think  that 
this  was  all  which  the  sheriff  was  bound  to  inquire 
inta*'    And  the  Court  there  read  the  words  "such 
bankrupt^ '  to  mean  ''the  party  so  adjudged  bankrupt/' 
No  doubt  the  Commissioner  of  bankruptcy  had  there 
adjudged  Robinson  to  be  a  bankrupt,  and  the  decision 
of  the  Court  of  Exchequer  may  therefore  be  said  to 
have  rested  on  the  principle  of  law  which  protects 
sheriffs,  &c.,  in  obedience  to  an  order  of   a  Court 
having  jurisdiction  over  the  subject-matter,  although 
the  making  of  the  order  might  in  the  particular  instance 
be  unauthorized.     If,  however,  I  am  justified  in  reading 
the  sections  of  The  Bankruptcy  Act,  1861,  as  substi- 
tuting the  registrar  with  reference  to  the  registration 
pmd  filing  of  the  deeds  of  arrangement  under  the  192nd 
section,  and  granting  the  certificate  thereof  for  the 
Commissioner  acting  in  an  ordinary  bankruptcy  granting 
protection,  the  case  becomes  at  once  an  authority  in 
favour  of  the  defendant    The  Commissioner  in  the  one 
ease  and  the  registrar  in  the  other  are  alike  creations  of 
statutes  by  which  their  functions  are  assigned,  and  it 
appears  te  me  for  the  reasons  already  given  that  the 
functions  of  each  are  analogous  to  the  extent  which 
is  necessary  to  make  the  certificate  granted  by  the 
registrar  an  excuse  for  the  sheriff  in  bona  fide  dis- 
charging a  debtor  who  produced  it. 

I  agree  that  there  must  be  a  valid  deed  in  order 
to  give  jurisdiction  under  the  197th  and  198th  sections 
pf  The   Bankruptcy    Act,    1861,   to    the    Court    of 


XXVnL  VICTORIA.  71 

Bankraptcy    to    administer  the  estate  of  the  debtor       i865. 
as  if  he  bad  been  adjudged  a  bankrupt,  and  to  deprive       juoyo 
the  creditors   of   their  rights    against  his  person  or    H^J^igon, 
property  except  as  therein  reserved*     I  cannot  adopt 
a  construction    which  would  compel   me    to   decide 
that,  although  the  deed  were  invalid  and  therefore  not 
hin^ng  on  non-assenting  creditors,  their  only  remedy 
against  the  debtor's  estate  would  be  through  the  inter- 
vention of  the  Court  of  Bankruptcy  acting  under  those 
sections.    The  Lord  Chancellor,  sitting  in  Bankruptcy 
in  Ex  parte  Marriion,   In  re  Chinn  (a),   appears  to 
have  given  permission    to   a  creditor  to  issue  execu- 
tion against  a  debtor's  property  on  the  ground  that 
the   deed   registered   was    colourable    and  fraudulent 
against  the  creditors,  but  the  point  was  not  taken,  nor 
were  the  cases  at  law  cited.    It  was  assumed  that  there 
was  authority  in  the  Court,  notwithstanding  the  cha- 
racter of  the  deed,  to  permit  execution  to  issue.     Had 
the  point  been  taken  and  the  Lord  Chancellor's  atten- 
tion called  to  the  cases,  and  he  had  then  decided  that  he 
had  power  sitting  in  Bankruptcy  to  give  the  leave  to 
issue  execution  against  the  goods  of  the  debtor,  notwith- 
standing the  badness  of  the  deed,  I  should  have  yielded 
to  that  decision  and  considered  this  point  concluded  by 
authority.     The  single  question,  however,  which  we 
have  now  to  decide  is,  whether  a  certificate  of  the 
filing  and  registration  of  a  deed  under  the  hand  of  the 
chief  registrar  and  the  seal  of  the  Court,  good  on  the 
&oe  of  it  and  disdoeing  no  objection  to  its  validity,  can 
(^erate  to  excuse  a  sheriff  who  bona  fide  acts  upon  it, 
without  notice  of  any  objection  to  it  and  without  the 
means  of  ascertaining  any,  although  such  deed  be  in 
(a)  33 i.  J.  Bank.  47;  10  Jur.  N,  8,  787, 
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1865.       ^^  invalid  by  reason  of  its  not  being  in  oonformity 
j^j^^jj       witb  the  provisions  of  the  192nd  section, 
-gr.  ^'  As  r^ards  the  debtor,  who  was  a  party  to  the  deed 

and  who  has  imposed  an  invalid  deed  upon  the  r^strar, 
it  is  only  just  and  right  that  so  fieur  as  he  is  concerned 
the  certificate  should  not  protect  him  from  arrest  or  his 
goods  from  seizure,  and  therefore  the  Courts,  in  refusing 
to  discharge  a  debtor  arrested  under  a  ca.  sa.  out  of 
custody  upon  the  production  of  such  a  certificate  founded 
on  an  invalid  deed,  were  fully  justified.  They  had  the 
real  facts  brought  to  their  knowledge,  and  were  quite 
right  in  concluding  that  the  filing  and  registration  of  an 
invalid  deed  could  give  it  no  validity,  and  that  the 
debtor  was  therefore  not  protected  from  arrest.  The 
sheriff  who  is  called  upon  to  act  on  the  instant  has  no 
means  of  ascertaining  the  contents  of  the  deed,  or 
whether  the  conditions  of  registration  have  been  com* 
plied  with,  or  that  the  certificate  is  of  no  effect  Surely 
he  must,  in  the  absence  of  all  notice  to  the  contrary,  give 
credit  to  the  certificate,  being  a  document  authorized 
and  required  by  the  statute  to  be  given  to  the  debtor, 
as  affording  sufScient  evidence  that  a  deed  conforming 
to  the  provisions  of  the  192nd  section  has  been  duly 
filed  and  registered,  and  is  therefore  to  be  excused  in 
acting  under  it  as  he  could  have  done  under  a  protection 
in  bankruptcy. 

I  am  not  at  all  prepared  to  decide  that  if  the  creditor 
could  affect  the  sheriff  with  notice  of  the  contents  of 
the  deed,  or  of  the  grounds  and  facts  by  reason  of  which 
the  certificate  could  afford  no  protection  to  the  debtor, 
the  sheriff  would  not  then  be  bound  at  his  peril  to 
execute  the  process  of  the  Court;  and  although  in 
actual  practice  the  advantage  to  the  sheriff  may  be  small 


XXVUL  VICTORIA-  73 

in  enabling  him  to  determine  for  himself  upon  the        1865. 

VBlidity  of  such  a  deed,  still  the  anomaly  would  be  got       Lwtd 

rid  of  of  requiring  him  to  act  in  defiance  of  such  a  oer«     Hakbisoh. 

tificate  without  the  means  of  knowledge  whether  it  was 

good  or  bed.     It  is  not,  however,  necessary  to  decide 

tiiat  question,  nor  whether  the  Court  of  Bankruptcy 

has  power  to  cancel  the  r^istration  of  an  invalid  deed. 

I  am  strongly  inclined  to  think  that  it  has,  but  my 

jadgment  does  not  depend  upon  that  suggestion,  but 

upon  the  object  which  I  conceive  the  Legislature  had 

in  view  in  the  sections  under  consideration. 

No  other  question  was  made  in  the  argument  before 
UAj  and  it  was  stated  by  Mr.  BaylU  that  the  declaration 
was  drawn  in  this  unusual  form,  setting  out  the  fSEU^ts 
^ecially  for  the  express  purpose  of  raising  the  real 
question  between  the  parties.  It  is  therefore  unneoes* 
sary  to  consider  any  other  point  which  might  arise  on 
the  pleadings,  the  more  especially  as  any  amendment 
would  have  been  permitted  by  the  Court  which  might 
have  been  necessary  in  case  any  other  point  had  been 
made. 

I  am  of  opinion  therefore,  with  great  diffidence, 
wdng  that  my  opinion  differs  firom  that  of  my  Lord 
Chief  Justice,  that  our  judgment  should  be  for  the 
defendant. 

CaoMPTON  J.  The  question  argued  before  us  in  this 
case  was,  whether  a  sheriff  was  liable  in  an  action  for 
an  escape  for  having  discharged  a  debtor  taken  on  a  ca. 
as.  upon  the  production  by  him  of  a  certificate  under  the 
198th  section  of  The  Bankruptcy  Act,  1861,  24  &  26 
Fiet  c  184.,  signed  by  the  registrar  and  purporting  that 
ft  deed  according  to  the  192nd  section  had  been  duly 
registered. 
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1865.  I  think  we  cannot  hold  the  sheriff  liable  for  obeying 

Li^TD  what,  appear  to  me  to  be  the  directions  of  the  Act 
Ha&kiboit.  ^^^^^S  upon  him.  I  think  the  effect  of  the  enactment 
is  that  the  certificate  is  to  be  the  evidence  of  the  execu- 
tion of  a  valid  deed  upon  which  the  sheriff  is  to  act  by 
discharging  the  party.  The  great  hardship  upon  the 
sheriff^,  who  cannot  possibly  know  and  has  no  means  of 
ascertaining  many  matters  connected  with  the  deed^ 
and  who  is  called  upon  to  act  immediately  upon  the 
production  of  the  document  and  receiving  a  copy,  is 
obvious^  and  was  pointed  out  on  the  argument  as  it  has 
been  in  several  cases  of  the  same  kind ;  and  though  there 
are  many  cases  in  which  the  sheriff  has  been  put  in 
great  jeopardy  where  he  could  not  know  the  true  state 
of  facts  upon  which  he  was  called  to  act,  in  many  of 
which  cases  he  has  been  relieved  by  statute,  still  the 
situation  in  which  the  sheriff  would  be  placed  is,  as 
observed  by  the  Court  in  several  similar  cases,  a  strong 
reason  for  a  construction  being  put  on  the  enactment 
which  would  prevent  so  great  a  hardship  upon  him. 

The  first  branch  of  the  198th  section  protects  the 
debtor's  person  and  property  firom  process  where  **  such  " 
deed  has  been  registered,  and  I  think  that  this  must  be 
taken  to  mean  a  deed  valid  both  as  to  the  fact  of  execu- 
tion by  the  three-fourths  of  the  creditors  and  as  to  the 
provisions  in  the  deed.  But  there  follows  at  the  end  of 
the  clause  a  provision  that  the  registrar's  certificate  of 
the  registration  of  such  deed  shall  be  available  for  the 
debtor  as  a  protection  in  bankruptcy.  By  the  first 
branch  of  the  198th  section  the  execution  by  the  three- 
fourths  of  the  creditors  of  a  valid  deed  prevents  any 
process  against  either  the  body  or  goods  being  ever 
available  to  the  creditor  without  the  leave  of  the  Court 
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of  Bankruptcy.      The  estate  being  in  anch  case,  by  the       1866. 
proTidona  of  the  197th  section^  subject  to  the  juriadiction       llotd 
in  bankruptcy^  this  immunity  firom  process  against  the    HAmauoH. 
goods  or  person  would  be  final,  subject  to  the  leave  of 
the  Court  of  Bankruptcy^  and  would  not  be  in  the  nature 
ofanui^fftm  protection.    According  to  this  provision^ 
howerer,  the  debtor  would  only  be  protected  where  the 
deed  is  valid  as  to  its  provisions,  and  has  been  executed 
by  three-fourths  of  the  creditors,  of  neither  of  which 
matters  can  the  sheriff  in  general  have  any  knowledge. 
The  Legislature,  hovrever,  at  the  end  of  the  section, 
makes  a  further  provision,  and  proceeds  to  enact  that 
the  certificate  of  the  registrar  that  such  a  deed  so 
executed  has  been  registered  shall  have  the  effect  of  a 
protection  in  bankruptcy  for  the  person  of  the  debtor. 
Great  difficulty  arises  from  the  mode  of  legislation  by 
reference  to  the  provisions  of  former  Acts  of  Parliament, 
which  frequently  are  framed  so  as  not  to  fit  or  be 
adapted  to  the  nature  of  the  case, — the  subject  of  the 
new  enactments.    The  protection  in  bankruptcy  was  to 
be  available  whilst  the  bankrupt  was  going  to  and  re- 
toming  from  the  Court  for  examination,  and  for  such 
farther  time  as  the  Commissioner  should  endorse  on  the 
Bommons,  and  the  sheriff  would  see  at  once,  from  the 
nunmons  and  fix>m  the  extended  time,  for  how  long  the 
bankrupt  was  protected.     It  was  strictly  an  interim  pro- 
tection.   The  corresponding  protection  under  the  new 
Act,  however,  shews  no  limit  as  to  the  time  during  which 
the  debtor  is  to  be  protected,  and  no  mode  is  pointed 
out  by  the  statute  by  which  that  protection,  on  its  face 
a  lasting  one,  could  be  taken  away  from  the  debtor ; 
and  there  certainly  would  be  great  difficulty,  as  sug- 
gested on  the  argument,  if  a  Court  of  law  held  the  deed 
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1865.  bad  when  pleaded  in  bar,  and  an  execution  went  against 
Li^o^jj  the  person  of  the  debtor,  and  the  debtor  were  to  pro- 
Harbisox.  ^^^  ^^^  certificate  as  a  statutory  protection.  It  may 
be  that  the  Court  of  Bankruptcy  might  have  the  power 
to  interfere  with  the  registration  of  the  deed  and  of 
ordering  the  cancellation  of  the  document,  for  though 
the  Court  of  Bankruptcy  would  haye  no  power  of  deal- 
ing  with  the  estate  in  the  case  of  an  invalid  deed,  it 
might  still  have  the  power  of  cancelling  the  registration, 
the  act  of  its  officers,  in  like  manner  as  the  Lord  Chan- 
cellor had  formerly  the  power  of  superseding  a  com- 
mission of  bankruptcy,  or  the  protection  might  possibly 
be  deemed  to  enure  only  whilst  the  proceedings  under  the 
arrangement  were  going  on  in  analogy  to  the  bankruptcy 
protection.  When  the  Court  of  Bankruptcy  gives 
leave  to  execute  process,  as  in  the  case  of  a  debtor  not 
paying  his  composition,  the  sheriff  might  be  informed, 
either  by  notice  or  on  the  face  of  the  process,  that  it  was 
by  order  of  the  Court,  and  in  every  case  it  may  be  that 
a  formal  notification  of  the  deed  being  bad  or  having 
been  held  bad  might  operate  so  as  to  compel  him  to  pro- 
ceed. However  this  may  be,  I  think  that  the  meaning 
of  the  Act  and  of  the  reference  which  embodies  the 
former  enactments  as  to  the  protection  in  bankruptcy 
is  that  the  debtor  shall  be  protected  in  a  certain  state 
of  facts,  and  that  the  sheriff  shall  act  on  the  certificate 
as  the  evidence  of  such  facts* 

But  it  is  said  that  there  is  a  great  difficulty  in  the  way 
of  this  construction  by  reason  of  the  decisions  by  which 
the  Courts  have  held  that  the  meaning  of  ''such,"  in 
the  second  branch  of  the  198th  section,  is  ''a  valid  deed,'' 
and  that  if  not  valid  the  certificate  is  of  no  more  value 
than  the  deed,  and  so  that  the  debtor  is  not  protected* 
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Certainly  it  has  been  held  by  the  Courts  on  motions  for        1865. 
diachai^e,  and  I  believe  by  all  the  Judges  at  chambers        Llotd 
before  whom     applications    for   dischai^  have    been     HABl'iaoii. 
brought,  that  the  debtor  has  no  right  to  be  discharged 
if  the  deed  be  invalid ;  and,  as  sect.  198  states  that  the 
certificate  is  to  be  available  to  the  debtor,  it  is  said  that 
it  can  only  be  available  to  the  sheriff  if  it  be  such  a  cer- 
tificate as  is  available  for  the  debtor.    In  Tlumas  y.  ^ 
Budson  {a\  however,  the  Court  of  Exchequer  Chamber 
held  the  officer  protected,  although  they  assumed  for  the 
purpose  of  the   judgment  that  the  Commissioners  of 
Bankruptcy  had  no  power  to  discharge  the  debtor  from 
the  damages  for  the  tort,  to  which  on  that  supposition  he 
dearly  remained  liable ;  and  in  other  cases  under  the 
Bankruptcy  Acts  the  whole  jurisdiction  might  be  said  to 
&il  where  there  was  no  act  of  bankruptcy,  just  as  in 
the  case  where  the  deed,  the  foundation  of  the  quasi 
bankruptcy,   turns  out  to  be  invalid.     But  for    the 
decisions   under   the   present    Act  of  Parliament    it 
might  have  been  doubted  whether  the  certificate  was 
not  intended  by  the  Legislature  to  be  a  protection 
to  the  debtor  even  where  the  deed  turned  out  to  be 
inTstid,  they  apparently  thinking  that  such  a  protection 
as  an  interim  protection  in  bankruptcy  would  be  appli- 
cable to  the  new  case  of  a  deed  which  is  to  have  the 
effect  of  creating  a  kind  of  private  bankruptcy.     The 
same  construction  might  be  given  to  the  word  ''sucV 
in  both  branches  of  the  clause,  by  construing  the  earlier 
part  to  mean  that  after  such  deed,  t.  e.  a  valid  deed,  was 
registered,  the  person  and  property  should  be  exempt 
from  process  except  by  leave  of  the  Court,  and  by  con- 
Btraing  the  latter  branch  as  saying  that  the  certificate 
(a)  16  3f.#r.886. 
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1866.  of  "  sucV  a  deed  being  registered,  that  is  the  certificate 
l^[^  that  a  valid  deed  has  been  registered^  was  to  be  a  protec 
Habjlibov  **°^  ^  *^®  person.  The  Courts,  however,  have  thought 
that  where  the  deed  is  made  out  to  be  invalid,  the  debtor 
is  not  protected  even  to  the  extent  of  the  limited  pro- 
tection of  the  latter  branch,  but  they  have  not  decided 
that  the  sherifiF  may  not  be  excused  for  acting  upon  the 
documentwhich  the  L^^ature  points  out  as  the  evidence 
upon  which  he  is  bound  to  act  under  severe  penalties 
and  heavy  responsibility.  In  lldertan  v.  Jewell  (a)  the 
Common  Pleas  held  Ihat  the  bail  could  not  set  up  a 
c^ficate  of  a  bad  deed  as  a  defence  against  an  action 
on  their  undertaking  to  render  their  principal,  and  that 
decision  was  confirmed  in  the  Exchequer  Chamber  (ft), 
though  I  think  the  case  was  not  much  argued  in  the 
Exchequer  Chamber  upon  this  point.  I  should  pay 
great  respect  to  these  decisions  of  the  Courts  and  Judges 
on  application  to  discharge  prisoners,  though  being  deci- 
sions on  motion  and  not  liable  to  review  by  a  Court  of 
error  they  are  not  according  to  modem  practice  binding 
to  the  same  extent  as  decisions  against  which  an  appeal 
lies.  It  may  be,  both  as  relates  to  these  decisions  and 
to  the  decision  of  the  Courts  in  the  case  of  the  recogni- 
sances of  baU,  that  the  Courts  may  have  thought  that 
the  debtor,  by  whose  n^ligence  or  fraud  a  deed  has  been 
registered  not  really  executed  by  the  required  propor- 
tion of  bond  fide  creditors  or  by  whom  conditions  so 
unreasonable  as  to  render  the  deed  invalid  have  been 
inserted,  has  no  right  to  rely  on  it  as  a  protection.  It 
may  have  been  thought  a  sufficient  answer  as  against 
him,  to  his  primfi  fade  case  of  the  certificate  of  registra- 
tion, that  his  deed,  propounded  by  him,  is  invalid  whilst 
(«)  14  a  B.  N,  8.  6fi6.  (*)  16  Id.  142. 
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the  sheriff  may  be  protected  by  the  certificate,  on  the  1865. 
eridence  of  whick  lie  seems  compelled  to  act  without  Llotd 
the  means  of  or  the  time  for  inquiry.  HAutsoir. 

I  donot  think  that  we  are  hound  by  any  authority  to  hold 
fhat  theofficer  of  the  Court  acting  under  the  express  direc- 
tion of  the  Act  of  Parliament  is  not  excused.  He  acts  under 
a  docnment  whicli,  whether  judicial  or  not  in  the  strict 
sense  of  the  word,  is  a  document  which  is  the  act  of  the 
Court  just  as  much  as  a  writ  which  protects  the  sheriff. 
It  JB  sealed  with  the  seal  of  the  Courts  and  bears  the 
signature  of  the  registrar,  and  this  authentication  seems 
intended  as  a  notification  to  the  sheriff,  who  would  other- 
wise be  placed  in  so  much  difficulty.     Whether  strictly 
judicial  or  not  the  document  is  declared  by  the  Legisla- 
ture to  have  the  effect  of  a  protection  in  bankruptcy, 
which  has  been  held  judiciaL    I  own  that  I  am  at 
present  inclined  to  doubt  whether  the  L^slature  did  not 
intend  the  certificate  to  be  a  temporary  protection,  at 
least  to  the  quasi  bankrupt,  as  well  as  imperatiye  upon 
the  sheriff,  but  giving  full  effect  to  the  decisions  that  the 
debtor  is  only  to  be  dischai^ed  or  protected  if  the  deed 
be  valid,  still  the  Act  of  Parliament,  if  the  deed  turn 
out  valid,  clearly  gives  the  debtor  the  protection  and 
renders  the  sheriff  liable  to  the  severe  consequences  of 
refusing  to  act  upon  the  evidence  of  the  certificate.  He, 
being  on  that  supposition  liable  if  the  deed  is  valid,  seems 
to  me  to  be  required  to  act  upon  the  assumption  that 
the  certificate  shews  that  a  valid  deed  has  been  executed, 
and  he  is  required  to  act  immediately  on  the  production  of 
ike  certificate  and  the  receipt  of  the  copy  without  having 
any  opportunity  of  inquiry.    If  the  statute  says,  **  obey 
this  document,''  and  allows  no  time  for  inquiry,  it  seems 
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1865.        very  difficult  to  saj  tbat  the  sberiiF  is  liable  for  obeying 

l^tjoYD  ^^  directions  of  the  .L^ishtture. 
HaxIisov  ^y  judgment  proceeds  on  the  ground  that  the  Xiegis- 
latore  appears  to  me  to  have  pointed  out  the  document 
in  question  as  the  one  on  which  the  sheriff  is  to  act,  at 
all  events  until  he  has  notice  of  the  invalidity  of  the 
deed ;  and  I  think  him  excused  by  the  Legislature 
directing  him  not  to  persist  in  executing  the  process  if 
such  document  be  produced,  just  as  he  is  where  the 
plaintiff  himself  has  directed  him  not  to  execute  the 
process.  I  cannot  construe  the  act  of  the  L^islature 
as  imposing  so  monstrous  a  hardship  upon  the  sheriff  as 
to  direct  him,  under  severe  penalties,  to  act  upon  the 
production  of  the  document,  and  yet  to  leave  him  liable 
in  so  acting  as  for  a  breach  of  duty  if  it  should  turn 
out  that  circumstances  of  which  he  can  have  no  know- 
ledge have  made  invalid  the  deed  on  which  the  certifi- 
cate is  founded.  The  Legislature  throvrs  upon  the 
r^strar,  as  the  officer  of  the  Court,  the  responsibility 
of  seeing  that  the  requisite  proportion  of  creditors  have 
signed,  and  he  has  the  affidavit  before  him  of  that  fact, 
and  he  has  also  the  deed  before  him  from  which  he  is  to 
make,  in  his  book  of  registry,  a  short  statement  of  the 
nature  and  effect  of  the  deed.  The  sheriff,  being  re- 
quired to  act  merely  on  the  production  and  having  a 
copy  of  the  certificate  of  the  registration,  has  no  means 
of  testing  its  validity,  either  in  point  of  fact  or  law. 
The  Legislature  would  be  putting  him  in  a  worse  position 
than  in  the  ordinary  case  of  difficulty  of  a  sheriff,  who 
can  inquire,  and  whose  duty  it  was  in  many  cases  at 
common  law  to  inquire,  into  the  validity  of  xdocuments. 
Here  the  Legislature  in  effect  takes  from  him  all  oppor« 
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tanity  of  enquiry  and  directs  what  is  his  duty  on  pro-        1866. 
duction  and  receipt   of  a  copy  of  the  certificate.    It        ^^;^ 
Kcms  to  me  that  the  Legislature  have  said  that  the     habbwoit. 
doeament  in  question  is  to  be  evidence  that,  ''such'' 
^d  deed  lias  been  duly  executed,  upon  which  the 
d)£ri£Fis  required  to  act,  and  that  in  effect  he  is  prevented 
by  the  Legislature  from  enquiring  farther,  and  is  com- 
piled to  act  at  once  upon  that  evidence,  at  all  events 
anleas  he  has  some  knowledge  or  notification  of  the 
badness  of  the  deed.     I  think,  therefore,  we  ought 
to  bold  that  the  sheriff  in  the  case  at  bar  was  justified 
in  diachai^ing  the  debtor,  who  produced  the  certificate 
of  the  registrar  in  due  form  that  such  a  deed  had  been 
executed,  although  the  deed  afterwards  turned  out  to  be 
invalid. 

As  the  whole  record  is  before  us  on  the  demurrers 
and  as  it  is  not  unlikely  that  this  case  may  be  carried 
bto  a  Court  of  error,  I  have  thought  it  worth  while 
to  consider  whether  the  defendant's  case  might  be 
held  deficient,  on  the  ground  that  it  does  not  appear 
on  the  record  that  there  is  any  answer  to  that  part 
of  the  declaration  which  states,  that  the  sheriff  made 
a  false  return  in  stating  in  his  return  that  there 
was  a  valid  deed,  and  that  the  debtor  was  not  found  in 
his  bailiwick.  Supposing  the  false  return  to  be  a  sub- 
stantive cause  of  action  in  itself,  notwithstanding  the 
breach  of  duty,  the  foundation  of  the  charge,  be  answered, 
and  supposing  that  we  could  not  construe  the  plea  dis- 
tribatively,  we  ought,  I  think,  under  the  circumstances 
to  make  such  an  amendment  as  would  divide  the  dedara- 
tion,  and  give  judgment  as  to  the  main  part  for  the 
defendant,  and  leave  the  plaintiff  to  get  his  damages 
for  the  &lse  return,  which  would  seem  prim&  facie  at 
VOL.  VI.  G  B.  &  •• 
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18G5.  least  to  be  merely  nominal^  if  the  defendant  were  pro- 
LtofD  tected  for  discharging  the  debtor.  I  think  however  that 
Harri  OK.  *®  casefidls  under  the  authority  of  JFylie  v.  Birch  (a). 
The  whole  declaration  reaUy  forms  one  ground  of  com- 
plaint^ as  explained  by  Alderson  B.  in  Leunsy.  Alcoek  (b), 
cited  in  Wyliev.  Birch,  p.  578,  where  he  says  "The 
falsehood  of  the  return  is  the  conclusion  of  law,  if  the 
facts  stated  in  the  inducement  are  true/'  And  I  think 
that  a  plea  answering  the  inducement  or  foundation 
answers  the  whole  action*  The  insertion  of  the  untrue 
statement  that  the  deed  was  valid  in  the  present  case, 
seems  no  more  fatal  to  the  plea  than  was  the  allegation 
of  the  statement  in  the  plea  in  fVyUe  v.  Birch  (a),  that 
the  goods  remained  in  the  sheriff's  hands  for  want  of 
buyers,  and  I  do  not  see  that  there  was  any  di£Bculty 
in  making  a  good  return  by  showing  the  production  of 
the  certificate  and  giving  a  copy,  supposing  those  facts 
amount  to  a  defence;  and  at  all  events  JfyHe  v.  Birch 
appears  to  me  to  show  that  where  the  sheriff  answers 
the  supposed  default  in  executing  the  process,  the  fiilse 
return  gives  no  right  of  action  for  nominal  damages, 
and  that  the  false  immaterial  statement  does  not  vitiate 
the  good  part  of  the  plea.  It  should  be  observed  that 
this  point  was  not  taken  on  the  argument;  and  indeed  as 
the  declaration  was  framed,  as  stated  by  the  plaintiff*s 
counsel,  in  an  unusual  way  for  the  purpose  of  raising 
upon  the  record  the  real  question  argued  before  us,  (it 
not  being  in  the  usual  form  for  an  escape,  but  proceed* 
ing  to  set  out  the  expected  defence  and  to  answer  it  by 
anticipation  so  as  to  make  the  real  ground  of  the  com- 
plaint as  to  the  false  return  depend  on  the  precedent 
matter),  it  would  hardly  have  been  fair  to  raise  such  a 

(a)  4  e.  B,  560.  (h)  SM.ifW,  188.  190. 
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point  for  Uie  purpose  of  obtaining  nominal  damages ;        1905, 
and  if  it  liad  been  raised  and  could  have  been  substan- 
tiated, we  ought,  I  think,  to  have  amended  as  before 
m^ested  in  this  respect,  as  well  as  with  regard  to 
other  objections  which  might  possibly  be  made  to  the 
{lea  in  some  views  of  the  case.     I  think  therefore  that 
ire  should  treat  the  question  as  it  was  argued  before  us, 
and  that  our  judgment  on  this  record  should  be  for  the 
defendant. 

CocKBinBLN  C.  J.    This  is  an  action  brought  against 
the  defendant  as  undersherifF  of  Montgomeryshirei  acting 
after  the  death  of  the  sheriff  under  stat.  3  Cr.  1.  c.  15.  s.  8., 
for  an  escape  and  false  return  to  a  writ  of  ca.  sa.  issued 
against  one  W.  Baird;  the  matter  of  the  alleged  false 
return  being  that  the  said  W.  Baird,  who  had  been 
arrested  on  the  writ  and  set  at  large,  was  by  the  effect 
of  the  198th  section  of  the  Bankruptcy  Act,  1861, 
24  &  25  Vict  c.  134.,  protected  by  a  certificate  given 
under  the   193rd   section,  on   the    registration   of  a 
deed  of  composition  entered  into  between  Baird  and 
Gertain  of  his  creditors,  and  intended  to  take  effect 
under  the  192nd  section.    The  deed  in  question  is  set 
forth  on  the  record,  and  is  admitted  to  be  invalid  as 
against  a  non*assenting  creditor  by  reason  of  its  im- 
posing unreasonable  terms ;  and  the  question  for  our 
decision  on  the  demurrer  to  a  plea  of  justification  is 
whether  a  certificate  given  on  the  registration  of  such 
an  invalid  deed  will  be  a  justification  to  a  sheriff  in  an 
action  by  the  execution  creditor  for  an  escape  and  false 
letom.    I  am  of  opinion  that  it  will  not. 

It  is  now  fully  settled  by  a  series  of  decisions  that  a 
oompodtion  deed  intended  to  take  effect  under  the 
o  2 


T. 
H^RUISOX. 


84  [HILARY  VACATION.] 

1865.  192nd  section,  if  it  contains  terms  which  are  unequal 
j^i^  or  unreasonable,  will  not,  though  registered  according 
to  section  193,  avail  to  bar  an  action  against  the  debtor 
at  the  suit  of  a  non-assenting  creditor,  the  construction 
put  by  the  Courts  on  that  section  by  implication  being 
that  it  must  be  taken  to  have  been  intended  by  the 
Legislature  that  terms  which  were  equal  and  reasonable 
should  alone  be  compulsorily  binding  on  those  who  are 
not  parties  to  such  a  deed.  It  being  thus  settled  that 
a  composition  deed  containing  unequal  or  unreasonable 
terms  is  not  binding  on  a  non-assenting  creditor,  as  not 
fulfilling  the  requirements  of  the  192nd  section,  it 
follows  that  on  such  a  deed  a  non-assenting  creditor  is 
not  brought  within  the  jurisdiction  of  the  Court  of 
Bankruptcy  under  the  197th  section,  and  is  not  there- 
fore under  the  necessity  of  resorting  to  the  administra- 
tion of  the  debtor's  estate  under  this  process  of  quasi 
bankruptcy  for  the  satisfaction  of  his  claim.  For,  the 
section  in  question  not  only  expressly  refers  to 
a  deed  operative  under  the  192nd  section  by  using 
the  term  "such  deed,"  but  it  refers  in  terms  to 
the  creditors  who  are  "parties  to  such  deed,  or  who 
have  assented  thereto  or  are  bound  thereby .''  As  the 
section  thus  excludes  those  creditors  who,  not  being 
parties  to  the  deed,  are  not  bound  by  it,  which  in  the 
case  of  an  invalid  deed  would  be  those  who  have  neither 
executed  nor  assented  to  it,  the  section  can  have  no 
application,  and  the  Court  of  Bankruptcy  can  have  no 
jurisdiction,  in  the  case  of  creditors  so  circumstanced. 
This  being  so  with  regard  to  the  197th  section,  it  seems 
to  follow  as  a  necessary  consequence  that  the  198th 
section  can  also  have  no  application  in  the  case  of  a 
creditor  not  bound  by  the  deed.     The  efifect  of  this 
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wction  is  to  prohibit  execution  against  tbe  effects  or       1865. 

person  of  the  debtor  by  a  creditor^  except  by  the  leave       llots 

of  the  Court  of  Bankruptcy;  with  a  further  provision    ha*biw>s, 

that  a  certificate  of  the  filing  and  registering  of  the 

deed  under  the  hand  of  the  chief  registrar  and  the  seal 

of  the  Court  shall  be  available  to  the  debtor  for  all 

purposes  as  a  protection  in  bankruptcy.    But  the  section 

speaks  of  the  deed  as  "  such''  deed,  which  must  be  taken 

to  mean  such  a  deed  as  would  be  operative  under  the 

I92iid  and  197th  sections.     " '  Such  deed,"'  says  Erie 

C  J.  in  llderton  v.  Jewell  (a)^  **  means  a  valid  deed." 

It  would  be  in  the  highest  degree  inconsistent  to  leave 

the  creditor,  who  is  not  bound  by  the  deed,  nor  subject 

to  the  jurisdiction  of  the  Court  of  Bankruptcy,  at   * 

hberty  to  bring  his  action  and  recover  judgment  against 

the  debtor,  and  then  prevent  him  from  reaping  the  fruit 

of  his  judgment  by  execution  thereupon.    It  was  urged 

indeed  in  the  argument  on  the  demurrers,  that  a  creditor 

who  had  obtained  a  judgment  might  resort  to  the  Court 

of  Bankruptcy  for  leave  to  issue  execution.     But  this 

assumes  that  the  Court  of  Bankruptcy  has  in  the  case 

of  an  invalid  deed  jurisdiction  over  a  creditor  not  bound 

by  the  deed ;  the  contrary  of  which  position  has  been 

shewn.    Such  an  application  on  the  part  of  a  creditor 

so  circumstanced  would  of  course  be  grounded  on  the 

invalidity  of  the  deed.     But,  as  we  have  seen,  the 

Talidity  of  the  deed  is,  as  regards  the  non-assenting 

creditor,  the  foundation  of  the  Court's  jurisdiction  in 

respect  of  such  creditor.     How  then  under  such  cir- 

cumstances  can  such  an  order  be  necessary  ? 

Some  little  difficulty  is  perhaps  created  by  the  pro- 
vision that  execution  shall  not  issue  "  without  leave  of 
ya)  14  a  B.  N.  S.  665. 675. 
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1865.  the  Court''  For,  as  a  creditor  bound  by  the  deed  would 
Lloyd  ^^  ^  bound  by  the  provisions  of  the  197th  section, 
Harrison.  *^^  would  therefore  be  barred  from  bringing  an  action 
against  the  debtor,  and  would  be  compelled  to  resort  to 
the  Court  of  Bankruptcy  to  receive  his  share  of  the 
estate,  it  may  be  urged  that  this  provision  could  only 
apply  to  a  creditor  who  by  reason  of  not  being  bound 
by  the  deed  was  entitled  to  proceed  against  the  debtor. 
But,  although  at  first  sight  there  would  appear  to  be 
some  inconsistency  between  the  enactment  of  the  197th 
section,  which  drives  the  creditor  under  a  valid  deed  to 
his  remedy  in  bankruptcy,  and  the  construing  the  power 
given  to  the  Court  by  the  198th  section  of  enabling  the 
creditor  to  issue  execution  in  an  action  as  applicable  to 
the  case  of  a  valid  deed ;  yet,  as  it  seems  to  me,  the 
better  view,  and  the  one  which  will  best  consist  with 
the  construction  to  be  put  on  the  other  sections  of  the 
Act  is  that  the  intention  and  effect  of  this  provision  is 
to  empower  the  Court  of  Bankruptcy,  under  very  special 
circumstances,  to  enable  even  a  creditor,  bound  by  a 
valid  deed,  to  proceed  to  execution  against  the  debtor. 
Thus,  in  the  case  of  Ex  parte  Morrison,  In  re  Clunn  (a), 
the  Lord  Chancellor,  on  an  appeal  in  bankruptcy, 
allowed  a  creditor  to  take  out  execution,  where  it 
appeared  that  the  deed,  though  otherwise  satisfying  the 
requirements  of  the  192nd  section,  had  been  executed 
for  the  express  purpose  of  defeating  the  creditor,  who 
had  already  brought  his  action  and  recovered  judgment. 
,  The  provision  is  therefore  as  it  seems  to  me  quite  con- 
sistent with  the  position  that,  in  the  case  of  an  invalid 
deed,  the  Court  has  no  jurisdiction,  and  that,  conse- 

(«)  3a  X.  J.  rank.  47;  WJar.  N  S.  787. 
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qoenUy,  execution  may  be  issued  without  reference  to        i865. 

its  authority.  Llotd 

For  these  reasons  I  consider  it  clear  that  in  the  case     ^j^^ig^^ 

of  an  invalid    deed  execution  may  issue  against  the 

goods  of  the  debtor,  notwithstanding  the  198th  section. 
Indeed,  in  the  course  of  the  discussion,  Mr.  MettUk^ 
who  u^ed  for  the  defendant,  being  pressed  by  the 
obsenrationa  of  the  Court,  felt  constrained  to  concede 
the  point  as  to  execution    against    the    goods,    but 
endeavoured  to  distinguish  as  to  execution  against  the 
person,  relying  upon  the  concluding  part  of  the  section, 
which  gives  to  the  debtor,  on  the  production  of  the  cer- 
tificate, all  the  protection  which   an  adjudication  in 
bankruptcy  would  afford.     It  appears  to  me  that  no 
distmction  can  be  made  in  this  respect  The  prohibition 
to  issue  execution  against  the  person  occurs  not  only  in 
the  same  section  as  that  which  prohibits  execution 
against  the  goods,  but  also  in  the  same  sentence ;  and 
the  same  principle  and  the  same  reasoning  apply  equally 
to  botL     Nor  can  it  be  supposed  that  the  Legislature 
intended  to  distinguish  between  execution  against  the 
goods  and  execution  against  the  person,  and  to  give  pro- 
tection to  the  person  of  the  debtor  where,  by  reason  of 
the  invalidity  of  the  deed,  the  whole  matter  was  not 
brought  within  the  operation  of  the  bankrupt  law,  and 
the  property  of  the  debtor  remained  liable  to  be  taken 
in  execution  under  l^al  process.     Even  in  the  absence 
of  aathority,  I  should  be  prepared  to  hold  that  execution 
might  issue  against  the  person  in  such  a  case.    But  the 
question  has  been  three  times  before  the  Courts,  and  in 
each  instance  it  was  held  that  the  person  of  the  debtor  was 
not  privileged  from  arrest.   In  Dewhursi  v.  Kershaw  (a), 

(a)  1  H.  4'  C  726. 
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1865.  the  Court  of  Exchequer  refused  to  diacharge  a  debtor 
Lloyd  ^^^  J^*^  received  a  certificate  on  the  regiatration  of  an 
invalid  deed.  In  Ilderton  ▼.  Jewell  (a)  the  Court  of 
Common  Pleas  held  that  a  certificate  given  under  such 
circumstances  afforded  no  protection  in  an  action  against 
bail  who  had  undertaken  to  render  a  debtor  in  the 
Lord  Mayor's  Court.  Erie  C.  J.,  in  giving  judgment, 
says  (p.  675),  "A  certificate  given  in  respect  of  a  void 
deed  gives  no  protection.  'Such  deed'  means  a  valid 
deed.  The  certificate  is  as  void  as  the  deed  itself." 
Again,  in  Leii/h  v.  Pendlebury  (b),  the  Court  of  Common 
Pleas  held  that  a  debtor  who  had  received  a  certificate, 
and  had  been  taken  in  execution  was  not  entitled  to  be 
discharged  out  of  custody.  We  must  therefore  take  it 
as  now  settled  by  authority  binding  upon  us  that  a 
certificate  given  on  the  registration  of  an  invalid  deed 
affords  no  protection  to  a  debtor  against  execution 
against  his  person^  any  more  than  against  his  goods. 

But  it  is  said  that,  though  a  certificate  given  on  the 
registering  of  an  invalid  deed  will  be  inoperative  to 
protect  the  debtor  from  arrest,  it  may,  nevertheless,  be 
available  to  the  sheriff  in  a  plea  ot  justification  in  an 
action  for  an  escape  or  for  a  false  return.  Such  a  posi- 
tion is,  in  my  opinion,  untenable.  When  once  it  is 
established  that  the  198th  section  affords  no  immunity 
from  arrest  where  a  certificate  has  been  given  on  an 
invalid  deed,  but  that  on  the  contrary,  the  judgment 
creditor  is  entitled  to  issue  his  execution,  and  that  the 
certificate  affords  no  protection  to  the  debtor  if  the 
sheriff  thinks  proper  to  disregard  it,  it  seems  to  me  to 
follow  as  a  necessary  consequence  that  the  sheriff  is  bound 

(«)  14  C.  B,  N,  S.  G65.  (A)  15  C.  B.  X  5.  81a. 
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to  execute  the  process.    For  the  probibition  to  tbe       1866. 
aberiflTs  officer  to  arrest  the  debtor,  which  is  invoWed        iuotd       - 
in  the  concluding  passage  of  the  198th  section,  which     habjusov. 
extends  to  the  debtor  tbe  protection  which  bankruptcy 
would  have  given,  is  obviously  ancillary  only  to  the 
immunity  from  process  conferred  by  the  earlier  part 
of  the  enactment.     And   it  appears  to  me  to  be  a 
startling  inconsistency  to  say  that  the  certificate,  being 
void  for  its  primary  purpose,  shall  yet  be  valid  for  a 
sabordinate  one ;  and  having  been  intended  as  a  protec« 
tion  to  the  debtor  against  the  sheriff  in  the  execution  of 
legal  process,  shall,  while  it  wholly  fails  to  protect  the 
party  for  whose  benefit  it  was  designed,  yet  protect  the 
sheriff  against  whom  it  wa^  intended  to  take  effect.     It 
seems  to  me  a  contradiction  in  terms  to  say  that  the 
judgment  creditor  is  entitled  to  have  execution  against 
the  person  of  the  debtor,  the  latter  not  being  privileged 
from  arrest,  and  at  the  same  time  to  say  that  the  sheriff 
can  nevertheless  justify  the  not  executing  the  process 
against  the  debtor.     It  is  the  right  of  the  suitor,  who  has 
obtained  judgment  and  taken  out  execution,  to  have  the 
process  of  the  Court  executed.  If  the  sheriff  fails  herein, 
and  proceedings  are  taken  against  him  by  the  creditor, 
it  seems  to  me  that,  in  the  absence  of  a  statutory  in- 
demnity against  such  an  action,  he  can  only  defend  him- 
self by  showing  either  that  the  execution  of  the  writ  was 
impossible  or  that  the  debtor  was  privileged  by  law  from 
vrest    Although  it  may  be  granted  that  the  order  or 
other  act  of  a  Court  of  competent  jurisdiction  affording 
protection  to  the  debtor,  though  founded  in  error,  will 
rtill  justify  the  sheriff  in  not  arresting  or  detaining  the 
debtor^  I  am  at  a  loss  to  see  how  an  instrument  which 
is  void  for  the  purpose  of  giving  protection  to  the  debtor 
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1865.        ^^^  justify  the  sheriff  in  liberating  the  debtor  and  return* 
Llotd       ^8  ^^**  t®  ^**  ^ot  liable  to  be  arrested. 
^*  And  here  it  may  be  not  unimportant  to  observe  that 

the  return  made  in  this  case  is  clearly  untroe,  inasmuch 
as  the  debtor  was  certainly  not  entitled  to  protection. 
And  though  it  is  true  that  the  substantial  cause  of 
action  in  such  a  case  is  the  non- execution  of  the  process^ 
and  not  the  false  return^  yet  it  appears  to  me  by  no 
means  an  imperfect  test  of  the  legality  of  the  proceed- 
ing of  the  sheriff  in  not  executing  the  process  that  the 
return  to  the  writ  is  untrue.  Still  more  strikingly  would 
this  be  so  if  no  good  return  under  the  circumstances  of 
the  case  could  be  made.  Now^  I  am  at  a  loss  to  see 
what  return  could  have  been  made  in  this  case  which 
would  have  been  good  in  law,  inasmuch  as  the  sheriff 
cannot  say  either  that  the  debtor  was  entitled  to  protec- 
tioD,  or  that  the  sheriff  was  bound  by  the  certificate. 

No  doubt,  if  the  Legislature,  notwithstanding  the 
inconsistencies  which  must  result  from  such  a  provision, 
has  enacted  that  the  sheriff  shall  respect  the  certificate 
of  registration  without  reference  to  its  validity  or  inva- 
lidity, the  existence  and  production  of  the  certificate 
will  be  sufficient  justification  for  not  arresting  or  for 
discharging  the  debtor.  But  I  should  certainly  look  for 
some  express  enactment  to  this  effect,  before  I  could 
give  credit  to  the  Legislature  for  having  intended  to 
bring  about  such  an  anomalous  state  of  things  as  that 
to  which  I  have  referred.  Now,  far  from  finding  any- 
thing in  the  language  of  the  198th  section  which 
amounts  to  a  direction  to  the  sheriff  to  respect  a  certifi* 
cate  without  reference  to  its  validity,  I  cannot  but  think 
that,  when  that  section  is  carefully  examined,  it  becomes 
plain  that  a  contrary  construction  must  be  put  on  it 
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The  condndiiig  passage  of  the  section  is  obviously  sup-       1865. 

plemental  to  the  leading  enactment  which  precedes  it.       Lloia 

First  comes  the  provision  that,  on  the  registering  and    HAamiaoii. 

fihng  of  a  deed  valid  under  the  192nd  section,  —for  such, 
aeoocding  to  judicial  exposition  is  the  meaning  of  the 
term  "  such  deed/' — the  debtor  shall  have,  except  by 
leave  of  the  Court,  immunity  from  execution  against  his 
property  or  person :  then  follows  immediately  the  provi- 
sioD  tbat  the  certificate  of  the  filing  and  registration  of 
"such  deed,"  shall  be  available  to  the  debtor  to  all 
intents  and  purposes  as  a  protection  in  bankruptcy. 
Now,  it  appears  to  me  that  the  words  ''  such  deed''  in 
the  latter  part  of  the  section  must  necessarily  be  read 
in  the  same  sense  in  which  they  are  to  be  understood  in 
the  former ;  and  that,  consequently,  the  protection  in 
bankruptcy  vrill  only  arise  where  the  certificate  has 
been  given  on  a  valid  deed.  That  the  latter  part  of  the 
section  must  be  taken  as  contingent  on  the  first  part 
coming  into  operation,  will,  I  think,  become  further 
apparent  from  the  following  consideration.  By  the  first 
part  of  the  enactment  the  Court  of  Bankruptcy  has 
power  to  grant  leave  to  issue  execution  notwithstanding 
the  certificate.  It  cannot  be  doubted  that  in  such  case 
the  sheriff  would  be  bound  to  execute  the  writ  notwith- 
standing the  production  of  the  certificate.  This  shows 
that  the  certificate  does  not  afford  an  absolute  protec- 
tion, bnt  is  conditional  on  the  debtor  being  entitled  to 
the  protection  of  which  the  certificate  is  only  the  osten- 
sible sign.  It  seems  plain  from  the  fact  that  both  pro- 
mons  of  the  section  rest  on  the  hypothesis  of  the  same 
deed,  as  well  as  from  the  whole  scheme  of  this  legisla- 
tion, tbat  (as  I  have  already  observed  incidentally)  the 
protection  in  bankruptcy  is  only  ancillary  to  the  immu- 
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1865.  nity  from  process,  and  therefore  only  attaches  when 
Llotd  *^^  immunity  accrues. 
Haeeisoh.  According  to  my  view  of  the  matter  the  section 
is  to  be  read  thus:— If  a  valid  deed  be  filed  and 
registered^  the  debtor  is  to  be  privileged  from  arrest ; 
and  a  certificate  of  the  filing  and  r^stering  of 
such  a  valid  deed  shall  on  its  production  entitle  him 
to  be  discharged  or  to  recover  5/.  a  day  against  the 
officer  of  the  sheriff  for  every  day  he  is  detained. 
According  to  the  opposite  construction  the  section  is  to 
have  this  effect :  a  valid  deed  and  a  valid  deed  ouly  will 
privilege  the  debtor  from  arrest ;  but,  though  the  debtor 
is  liable  to  be  arrested^  a  certificate  which  is  inoperative 
to  protect  him  if  the  sheriff  thinks  proper  to  arrest 
him,  will  leave  it  at  the  option  of  the  latter  whether  he 
will  execute  the  process  of  the  law  or  not.  It  seems  to 
me,  with  the  greatest  deference  for  the  opinion  of  those 
from  whom  I  have  the  misfortune  to  differ,  that  this  is 
a  reductio  ad  absurdum  which  ought  to  be  conclusive  of 
the  question. 

The  decisions  to  which  our  attention  was  called  during 
the  argument,  on  cases  arising  on  the  Bankrupt  and 
Insolvent  Acts,  have,  as  it  seems  to  me,  no  application 
to  the  present  case :  first,  because  the  protection  to  the 
debtor  there  resulted  from  judicial  acts  of  Courts  of 
competent  jurisdiction ;  secondly,  because  in  those  cases 
the  debtor  was  clearly  entitled  to  immunity  from  arrest, 
or  there  was  an  express  enactment  protecting  the  sheriff 
when  acting  in  obedience  to  the  order  of  the  Court ;  all 
which  circumstances  are  wanting  in  the  present  instance. 
The  case  of  Saffery  v.  Jones  (a)  arose  on  the  Insolvent 
Act,  7  Geo,  4.  c.  57.,  the  Slst  section  of  which  expressly 
indemnifies  the  sheriff  for  any  thing  done  in  obedience 

(a)  2B,^  Ad.  b';iS. 
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to  any  order  of  the  Court.  The  jurisdiction  of  the  Court  1866. 
to  make  the  order  for  the  dischaige  of  the  debtor  having  *  Llotd 
been  questioned,  Liord  Tenterden,  says,  p.  601.,  **even  if  HAawiOK. 
the  Insolvent  Court  has  no  jurisdiction,  the  language 
of  that  clause  is  sufSciently  strong  to  make  the  order  of 
the  Court  a  protection  to  the  gaoler.^'  Taunton  J. 
referring  to  the  Blst  section  says,  p.  602,  *'  But  for 
this  section  the  gaoler  was  between  two  fires :  if  he  did 
not  discharge  the  prisoner  pursuant  to  the  order  of  the 
Insolvent  Court,  he  would  probably  be  liable  to  an 
action  by  him ;  if  he  did  discharge  him,  he  might  be 
liable  to  an  action  for  an  escape  at  the  suit  of  the 
creditor.^'  This  section  was  framed  to  meet  that  diffi- 
cnlty.  In  Norton  v.  Walker  {a\  which  turned  on  the 
provision  of  the  Bankrupt  Act,  5  &  6  Vict  c.  122.,  as 
to  the  discharge  of  a  bankrupt  arrested  on  a  writ  of  ca. 
sa.,  the  Court  of  Exchequer  held  that  the  words  of 
sect  23,  if  ''  such  bankrupt^'  shall  be  arrested  he  shall, 
on  producing  his  summons  be  immediately  discharged, 
were  to  be  taken  to  mean ''  the  party  so  adjudged  bank- 
rapt  ;''  and  that  consequently  it  was  not  necessary  for 
the  sheriff  in  an  action  against  him  for  an  escape,  to 
show  the  validity  of  the  bankruptcy.  It  was  enough 
that  the  party  had  been  adjudged  a  bankrupt  to  entitle 
him  to  protection.  In  Thomas  v.  Hudson  (ft),  which 
was  an  action  against  the  keeper  of  the  Queen's  Prison, 
for  an  escape,  the  Court  of  Exchequer  held  that  the 
defendant,  who,  in  obedience  to  an  order  of  a  Commis- 
sioner in  bankruptcy  acting  under  stats.  6  &  6  VkL 
e.  116.,  and  7  ft  8  Vict.  c.  96.  had  discharged  a  prisoner 
in  custody  on  an  execution  in  an  action  of  tort,  though 
the  jurisdiction  of  the  Commissioner  did  not  extend  to 

(a)  3  Exch,  480.  {h)  UM,  #  W.  353. 
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1865.  discharging  an  insolvent  in  cnstody  in  such  an  action, 
Llotd""^  ^as  justified  in  obeying  the  order,  on  the  ground  that 
Habrisoit.  *^^  order  was  '*  that  of  a  Judge  acting  in  a  matter  over 
vhich  he  had  jurisdiction.^'  Alderson  B.,  in  delivering 
the  judgment  of  the  Court,  goes  into  an  elaborate  argu- 
ment to  show  that,  to  use  his  words,  p.  878,  the  Commis- 
sioner is  '' exercising  functions  strictly  judicial,''  and 
that  ''his  adjudication  is  conclusive.''  This  judgment 
was  afterwards  affirmed  in  the  Exchequer  Chamber  (a), 
the  Court  adopting  the  reasons  given  for  it  in  the  Court 
below. 

There  can  be  no  doubt  that  the  adjudication  of  bank- 
ruptcy, upon  which  the  summons  which  gives  pro- 
tection issues,  taking  place  as  it  does,  after  proof  of  the 
petitioning  creditor's  debt,  the  trading,  and  the  act  of 
bankruptcyi  is  a  judicial  act ;  as  is,  necessarily,  the  giving 
of  the  certificate  of  conformity  whereby  the  bankrupt 
obtains  his  final  release.  Equally  dear  is  it  that  the  act 
of  an  Insolvent  Commissioner  in  adjudging,  after  hear- 
ing all  parties  ooncemed,that  an  insolvent  prisoner  should 
be  discharged,  was  a  judicial  proceeding;  and  the  reason- 
ing of  Alderson  B.,  in  Thomcu  v.  Htidsan  (&),  shews  that 
the  order  of  a  Commissioner  in  Bankruptcy  acting  under 
stat  5  &  6  Vict  c  116.  was  also  an  exercise  of  judicial 
authority.  Can  the  same  be  said  of  the  act  of  the  chief 
r^strar  in  granting  the  certificate  of  registration,  under 
the  194th  section  of  the  present  Act  I  think  not 
The  chief  registrar  is  bound  to  register  any  deed,  brought 
to  him  for  registration  within  the  prescribed  time,  which 
purports  to  be  a  deed^within  the  192nd  section,  if  accom- 
panied by  such  an  affidavit  as  the  section  requires.  There 
is  nothing  which  makes  it  incumbent  on  him  to  ascer- 
tain whether  the  deed  is  one  which  will  be  binding  on 
(fl)  16  M,  4'  W.  885.  (b)  14  M.  #  W,  353.  374-8. 
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all  the  creditoTB ;  he  is  not  empowered  to  make  anj  1865. 
Older  for  the  protection  of  the  bankrapt ;  he  is  simply  umyd 
to  certify  that  the  deed  has  been  filed  and  r^stered.  habrisoi. 
It  seems  to  me  that  this  is  much  more  in  the 
Batare  of  a  ministerial  than  of  a  jadicial  proceeding. 
And  what  to  my  mind  materially  confirms  this  view  is 
that,  the  proceeding  being  altogether  an  ex  parte 
one,  no  power  is  given  either  to  the  registrar  or  the 
Court  to  withdraw  or  annul  the  certificate  at  the  in- 
stance of  a  non-assenting  creditor  if  the  deed  should 
be  shown  to  be  invalid.  Under  the  Bankrupt  Act,  the 
adjudication  of  bankruptcy  might  be  annulled,  or  the 
mterim  protection  withdrawn  on  the  refiasal  of  the  final 
certificate.  Under  stat.  6  ft  6  Viet.  c.  116.  the  interim 
order  for  protection  made  in  the  first  instance  fell  to  the 
groond  if  the  Commissioner  on  the  hearing  of  the  case 
on  the  merits  refused  to  make  the  final  order.  Under 
the  Insolvent  Act,  1  &  2  Vict.  c.  110.,  no  discharge 
could  be  made  till  all  the  requirements  of  the  Act  had 
been  fulfilled,  and  all  parties  concerned  had  been  fully 
heard.  But  here,  while  the  proceeding  is  ex  parte, 
there  is  no  authority  to  annul  the  certificate  if  it  has 
been  improvidently  granted  upon  a  deed  which  turns  out 
to  be  void ;  and  the  result  of  holding  that  the  granting 
of  such  a  certificate  is  a  judicial  act,  and  that  the  certifi* 
Gate  wiU  justify  the  sheriff  in  not  arresting,  will  be  that, 
while  the  Courts  hold  that  the  judgment  creditor  is 
entitied  to  his  execution  against  the  debtor,  and  that 
the  latter  is  not  privileged  from  arrest,  the  sheriff,  who 
18  in  the  difficulty  before  pointed  out,  will  never  fail  to 
give  effect  to  the  certificate  unless  indemnified  by  the 
creditor,  whereby  a  burden  will  be  cast  on  the  creditor 
which  he  may  not  always  be  aUe  to  satisfy,  and  to 


96  [HILARY  VACATION.] 

1865.       which,  unless  imposed  on  him  by  the  authority  of  the 

l^TD       Court,  he  ought  not  to  be  subject     I  cannot  think  that 

HABEI80H     *^®  Legislature  can  have  intended  to  give  to  an  ex  parte 

proceeding  like  the  present,  which  it  provides  no  means 

of  opposing  or  reviewing,  the  character  and  e£Eect  of  a 

judicial  act. 

But,  however  this  may  be,  the  main  and  essential 
difference  between  the  cases  referred  to  and  the  present 
is  that  in  the  former  the  party  who  had  been  discharged 
by  the  sheriff's  ofiScer  or  the  gaoler  was  clearly  entitled 
to  his  discharge;  and  if,  instead  of  having  been  set  at 
liberty  by  those  officers,  he  had  applied  to  the  Court  out 
of  which  the  execution  issued  to  be  discharged,  the  Court 
must  have  ordered  him  to  be  released  from  custody. 
The  reasoning  of  Alderson  B.  in  Thomas  v.  Hudson  (a), 
is  directed  to  show  that  under  stat  5  &  6  Vict.  c.  11& 
the  order  of  the  Commissioner  in  Bankruptcy  was  con- 
clusive against  all  the  world.  Nor,  as  it  seems  to  me,  can  it 
be  doubted  that  the  orders  of  the  Court  under  the  Bank* 
rupt  and  Insolvent  Acts  in  granting  either  provisional  or 
final  protection,  are,  as  regards  the  right  of  the  bankrupt 
or  insolvent  to  protection  from  arrest,  conclusive  and 
binding  upon  every  one,  and  entitled  to  have  effect  given 
to  them  by  any  Court  upon  whose  process  a  person  who 
has  obtained  such  protection,  may  be  in  custody.  But, 
under  the  sections  of  the  recent  Bankrupt  Act  now 
under  consideration,  the  debtor  who  has  obtained  a 
certificate  is  tiot,  as  we  have  seen,  entitled  to  protection 
unless  the  deed  on  the  registration  of  which  it  is  granted 
is  a  valid  one.  Here,  if  the  debtor  had  been  before  the 
Court  on  an  application  for  his  discharge,  the  application 
would  have  been  refused.  The  case  is,  therefore,  clearly 
distinguishable  from  those  which  arose  on  the  former  Acts, 
(a)  14Jlf.#W.353.374-8. 
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It  18  true  that^  if  a  defendant  is  held  liable  under  sach       1865. 
drcnmstances  as  the  present,  a  sheriff  will  be  placed  in        lwtd 
a  position  of  exceeding  hardship.    If  a  party  taken  in     ^^mgoM, 
execution  produces  a  certificate,  the  sheriff's  officer  has 
no  means  of  knowing  whether  the  deed  on  which  the 
certificate  has  been  granted  was  a  valid  deed  or  not 
If  he  discharges  the  debtor,  and  the  certificate  proves 
Toid,  the  sheriff  becomes  responsible  to  the  execution 
creditor :   if  the  debtor  is  detained  and  the  certificate 
torus  out  to  be  good,  the  officer  becomes  liable,  under 
the  combined  operation  of  the  198th  section  of  the 
recent  Act  and  the  113th  section  of  stat.  12  &  18  Vict 
c.  106.,  to  forfeit  5/.  a  day  to  the  party  so  detained. 
Bat  it  is  not  for  us,  on  this  account,  to  interfere  with 
that  which,  ex  debito  justitiae,  is  the  clear  right  of  the 
elocution  creditor,  namely,  to  have  his  writ  executed 
or  to  have  redress  against  the  minister  of  the  law  whose 
duty  it  is  to  execute  it,  and  who  fails  in  that  duty.    We 
must  leave  it  to  the  L^islature,  which  has  brought  the 
sheriff  into   this  dilemma,  to  extricate  him  from  it. 
This  is  not  the  first  time  sheriffs  have  been  placed  in  a 
position  of  difficulty  from  having  to  execute  writs  at 
their  periL     Prior  to  the  Interpleader  Act,  1  &  2  H^.  4. 
c.  5&,  sherifb  were  often  embarrassed  where  property 
which  they  were  directed  to  take  in  execution  was 
claimed  by  a  third  party.     But  the  sheriff  had  to  act 
at  his  peril.    J£  from  uncertainty  as  to  whether  the 
goods  belonged  to  the  execution  debtor  or  not    he 
omitted  to  seize  and  returned  ''nulla  bona,''  and  the 
goods  turned  out  to  be  the  goods  of  the  debtor,  he  was 
liable  in  an  action  by  the  creditor.     It  is  true  the  Court 
resorted  to  certain  contrivances  to  protect  the  sheriff, 
such  as  delaying  the  proceedings  of  the  creditor,  so  as 
VOL.  VI.  H  B.  ft  s. 
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Foreign  law. 
Bottomry. 
Charter  of 
affreightment, 
AiUlwrity  of 
mAsterqftkip 
to  bind  oumers. 


Llotd  against  Guibebt  and  others. 


1.  The  rights  of  parties  to  a  contract  aro  to  be  judged  of  by  that  law 
which  they  intended,  or  rather  by  which  they  may  justly  be  presumed 
to  have  bound  themselves. 

2.  A  party  who  relies  upon  a  right  or  an  exemption  by  foreign  law, 
is  bouna  to  bring  that  law  properly  before  the  Court,  and  to  establish  it 
in  proofj  otherwise  the  Court,  not  being  authorized  to  notice  such  law 
without  judicial  proof,  must  proceed  according  to  the  law  of  England, 

3.  Where  a  contract  of  affreightment  does  not  provide  otherwise,  there, 
as  between  the  parties  to  such  contract,  in  respect  of  sea  damage  and  its 
incidents,  the  law  of  the  ship  should  govern.  \ 

4.  The  plaintiff,  a  British  subject  at  a  Danish  West  India  Island, 
chartered  a  ship  belon|[ing  to  the  defendants,  who  were  French,  for  a 
voyage  from  St,  Mari\  in  Haiti,  to  Havre,  London  or  Liverpool,  at  the 
charterer's  option,  he  knowing  that  the  ship  waa  French,  The  charter 
party  was  entered  into  by  the  master  in  pursuance  of  bis  general 
authority  as  such,  and  not  by  any  special  authority  from  the  owners. 
The  plaintifr  shipped  a  cargo  at  St.  Marc  for  Liverpool.  On  her  voyage 
the  snip  sustained  damage  from  a  storm,  which  compelled  her  to  put 
into  a  Portuguese  port.  There  the  master  properly  borrowed  money 
upon  bottomry  of  the  ship,  freight,  and  cargo,  and  repaired  her,  and  she 
proceeded  with  the  cargo  and  arrived  safe  at  Liverpool,  The  bondholder 
proceeded  in  the  Court  of  Admiralty  against  the  ship,  ^ight,  and  cargo, 
which  being  insufficient  to  satisfy  the  bond,  he  sued  the  defendants  as 
shipowners  to  indemnify  him  for  the  deficiency.  The  defendants  aban- 
doned the  ship  and  freight  in  such  a  manner  as  by  the  French  law 
absolved  them  from  liability.  Held,  by  the  Court  of  Queen's  Bench, 
and  affirmed  by  the  Exchequer  Chamber,  that  the  plaintiff  was  not  entitled 
to  recover,  because  the  French  law,  as  being  that  of  the  ship,  governed 
the  case. 


^HE  first  count  of  the  declaration  alleged  that  the 
defendants  were  the  owners  and  interested  in  the 
possession  of  a  certain  ship  called  The  Olivier,  then  in 
foreign  partSj  to  wit  the  fVest  Indies,  of  which  ship  one 
Jean  Frangois  Lemaire  was  the  master  duly  appointed 
by  the  defendants,  and  thereupon  the  plaintiff  at  the 
West  Indies  caused  to  be  shipped  and  loaded  on  board 
the  ship  a  cargo  of  divers  goods  and  merchandizes  of 
the  plaintiff,  of  the  value  to  wit  of  8000/.,  to  be  carried 
and  conveyed  in  the  ship  by  the  defendants  for  the 
plaintiff  from  there  to  Liverpool,  and  at  Liverpool  to  be 
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ddiyered  by  tlid  defendants  to  the  plaintiff,  the  dangers        1865. 
and  accidents  of  the  seas  and  navigation  only  excepted,        lloyd 
for  certain  fmght  and  reward  agreed  to  be  paid  by  the      ^^^^-^ 
plaintiff  to  the  defendants ;  and  that  the  ship  with  the 
cargo  on  board  of  her  to  wit,  on  the  9th  October^ 
1860,  set  sail  on  her  voyage  to  Liverpool,  and  whilst 
proceeding  on  her  voyage  with  the  cargo  on  board  in 
oDuseqnence  of  injuries  and  damages  sustained  by  her 
on  her  voyage   caused    by  stormy  weather  was   by 
/.   P.    Lemaire   as    such    master    necessarily   taken 
to  and  was  forced  to  put  into  a  certain  other  foreign 
yoti,  to  wit  Fayal,  in  order  to  be  repaired  and  ren- 
dered fit  to  prosecute  and  complete  her  voyage,  and 
that  the  ship  was  there  repaired  by  the  authority  of  the 
master,  and  divers    expenses  were    there  necessarily* 
ineorred  by  him  in  and  about  the  repairs,  and  in  and 
about  the  providing  of  stores  and  victuals  for  the  crew 
of  the  ship,  and  in  and  about  divers-  other  necessary 
expenses  incident  to  the  premises,  and  which  were  pro- 
per, and  were  required  for  the  purpose  of  enabling  the 
ship  to  prosecute  and  complete  her  voyage.    And  that 
J,  P.  Lemaire  as  such  master  at  Payal,  the  same  being 
a  foreign  port,  and  neither  the  defendants  or  any  of 
them,  nor  any  person  interested  in  the  ship  being  resi- 
dent there  or  being  natives  thereof,  or  having  any  agent 
there,  in  order  to  defray  the  said  expenses  amounting 
in  the  whole,  to  wit,  to  2000/.,  and  in  order  to  enable 
him  to  prosecute  and  complete  the  voyt^,  was  com- 
pelled to  hypothecate  and  borrow  money  on  bottomry 
of  the  ship,  and  he  accordingly  did  hypothecate  the 
ship,  to  wit,  by  executing  three  bottomry  bonds  for 
three  several  sums  duly  advanced  to  him  in  that  behalf, 
to  wit,  by  one  Augusio  Dally,  and  which,  together  with 
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1866.  interest,  amounted  in  the  whole  to  2400/.  It  then 
Lj^y^  averred  that  the  circumatancea  under  whidb  the  bottomry 
bonds  were  so  executed  were  sufficient  to  justify  the 
master  in  executing  the  same  respectively^  and  that 
each  of  the  bottomry  bonds  was  a  good  and  valid  instrur 
ment  in  that  behalf^  and  that  by  each  of  the  bottomry 
bonds  the  ship,  freight  and  cargo  were  duly  mortgaged, 
assigned  and  hypothecated  so  as  to  make  the  ship*^ 
freight  and  cargo  a  good  and  valid  security  in  the  hands 
of  the  obligee  iliere^,  by  whom  the  said  several  sums 
were  so  advanced  as  aforesaid  for  the  payment  of  the 
several  sums  therein  mentioned  with  interest  according 
to  the  tenor  and  effect  thereof,  and  that  by  the  condi- 
tion of  each  of  the  bonds  the  obligee  thereof  was  entitled 
in  the  event  of  the  ship  completing  her  voyage,  and  of 
the  amount  and  interest  not  being  paid  to  such  obligee 
within  a  certain  time  therein  mentioned,  to  wit,  ten 
days  after  the  completion  of  the  voyage  ta  seise  and 
arrest  the  ship,  freight  and  cai^  by  way  of  security  for 
payment  of  the  amounts  and  interest  therein  mentioned : 
that  the  defendants  had  notice  of  the  premises,  and  in 
consideration  thereof  promised  the  plaintiff  to  indemnify 
and  save  him  harmless  against  any  loss  or  damage  which 
might  lawfully  accrue  to  him  as  the  owner  of  the  cargo 
by  or  by  reason  of  the  premises.  It  then  proceeded  to 
allege  that  afterwards  the  ship  again  set  sail  upon  and 
duly  completed  her  voyage^  and  safefy  arrived  at  ZtVer- 
pool  with  the  cargo  on  board  of  her,  to  wit,  on  the  25th 
March,  1861  :  that  none  of  the  sums  in  the  bottomry 
bonds  mentioned  respectively  were  paid  by  the  defen- 
dants as  such  owners,  or  by  any  person  on  their  behalf 
within  the  time  mentioned  in  that  behalf  in  the  bonds, 
or  since,  and  that  by  reason  and  in  consequence  of  such 
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^M»i*paymciit  proceedings  were  taken  and  a  suit  insti-        1866. 
tated  in  the  Court  of  Admiralty  in  London^  against  the        Llotd 
Aip,  freight  and  cargo  by  one  jF.  R.  Camroux^  to  whom      quimrt. 
ttie\)ond8  had  been  indorsed  by  the  said  Augmto  Dally 
the  oUigee  thereof,  and  as  the  agent  and  on  behalf 
of  the  obligee^  for  the  purpose  of  obtaining  payment 
of  the  three   sums  with    interest,  according    to   the 
teiu»r  and  effect  of  the  said  three  several  bonds :  and 
SQch  proceedings  were  thereupon  had  in  the  Court,  that 
the  plaintiff  as  the  owner  of  the  cai^o  and  in  order  to 
save  and  prevent  the  cargo  from  being  sold  by  the 
Court,  and  in  order  to  recover  and  get  possession  of  the 
same,  was  compelled  to  become  a  party  to  the  suit  and 
proceedings,  and  by  the  Court  was  compelled  to  pay 
and  did  pay,  to  wit,  to  /*•  A  Camroux  as  such  agent 
and  obligee  as  aforesaid,  for  and  in  respect  of  his  said 
elaim  and  costs  a  large  sum,  to  wit  ISOOil,  being  a  less 
snm  than  the  value  of  the  cargo,  and  being  over  and 
above  the  fi^ht  payable  in  respect  thereof;  and  the 
plaintiff  was  further  forced  and  compelled  to  pay  another 
sum  amounting,  to  wit,  to  200/.,  as  and  for  his  own 
costs  in  the  Court  of  Admiralty,  necessarily  incurred 
and  paid  by  him  as  a  party  to  the  suit  and  proceedings, 
which  were  so  instituted  and  rendered  necessary  by 
reason  of  the  several  bottomry  bonds  not  having  been 
duly  paid  and  satisfied  by  the  defendants,  according  to 
the  tenor  and  effect  thereof    Averment,  that  although 
all  things  had  been  done  and  had  happened  to  entitle 
the  plaintiff^  as  the  owner  of  the  cargo,  to  be  indemni- 
fied as  aforesaid  by  the  defendants,  and  to  have  had 
the  above  mentioned  two  sums  of  money  repaid  to 
^  by  the  defendants,  yet  the  defendants  had  not 
'cpaid  to  the  plaintiff  the  said  sums  or  either  of  them. 
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1865.       or  any  part  thereof;  and  the  plaintiff  had  by  reaaon 
Li^yjj       of  the  premises  lost  the  ftill  amonnt  of  the  two  snms^ 
GviBKBT      ^^^  *^®  ^^  thereof  and  interest  thereupon  since  the 
payment  thereof  by  him,  &c. 

The  second  count  was  lor  money  paid,  and  intereai, 
and  on  accounts  stated.    Claim  2000/. 

First  plea.  To  the  first  count,  that  the  cargo  was 
loaded  on  board  the  ship  under  and  by  virtue  of  a  certain 
charter-party,  and  not  otherwise,  and  whidi  charter- 
party  was  made  between  the  plaintiff  on  the  one  part, 
and  the  master  on  the  other  part,  in  parts  beyond 
the  seas,  to  wit  at  the  island  of  Si.  Thomas  in  the 
West  Indies;  and  by  the  charter-party  it  was  provided 
that  the  master  should  freight  to  the  plaintiff  the 
ship,  in  the  charter-party  caUed  a  French  ship,  then  at 
the  island  of  Sl  Thomas,  in  the  fFesi  Indies,  for  a 
voyage  from  St  Marc,  in  Haiti,  dther  to  Havre,  a  port 
in  the  empire  of  France,  or  London  or  Liverpool,  at 
the  option  of  the  plaintiff,  for  certain  freight  in  the 
charter-party  mentioned :  that  at  and  from  the  time 
of  making  the  charter-party,  until  the  ship  was  sold 
as  hereinafter  mentioned,  the  ship  was  a  French  ship,  of 
and  belonging  to  a  port  in  the  empire  of  France,  to  wit, 
St.  Servan ;  and  the  defendants,  the  owners  of  the  ship^ 
were  French  subjects  of  the  empire  of  France  there 
domiciled  and  carrying  on  their  business,  and  according 
to  the  laws  of  France  during  all  the  time  lastly  before 
mentioned  and  thence  hitherto  it  was  lawful  for  the 
owners  of  any  French  ship  iu  all  cases  to  free  themselves 
from  the  acts  and  engagements  of  the  master  thereof,  in 
all  that  concerns  the  ship  and  voyage,  by  the  abandon- 
ment of  the  ship  and  freight ;  that  the  bottomry  bonds 
were  executed  by  the  master  as  therein  mentioned,  with- 
out any  express  authority  from  the  defendants,  or  any  or 
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Qtlifer  of  them^  and  they  refnsed  to  ratify  and  never  did        X865. 
ratify  the  act  of  the  master  in  executing  the  bottomry        uJoiD 
bonds,  and  that  except  for  the  bottomry  bonds  and  the      q^|^',|i,|, 
smt  instituted  to  enforce  the  same,  the  goods  so  loaded 
on  board  the  ship  would  have  been  duly  delivered  to  the 
plaintiff  at  Liverpool ;  that  on  the  suit  in  the  Court  of 
Admiralty  in  lAmdon  the  ship  was  sold,  and  the  proceeds 
of  sndi  sale,  together  with  the  fireight,  applied  towards 
payment  of  the  bottomry  bonds ;  that  the  defendants 
did  not  appear  in  the  suit  nor  in  any  way  resist  the  same, 
but  in  order  to  obtain  the  protection  afforded  to  ship- 
owners by  the  laws  of  France^  the  defendants  abandoned 
the  diip  and  fireight,  and  that  by  such  abandonment  they 
became  released  according  to  the  laws  of  the  empire 
of  France  from  all  liability  to  the  plaintiff  in  respect 
of  the  cargo  not  being  deliyered  to  the  plaintiff  on  the 
arriTalof  the  ship  at  Liverpool,  Bud  the  act  of  the  master 
in  executing  the  bottomry  bonds,  and  the  consequences 
thereof;  and  that  except  as  aforesaid  they  did  not  pro- 
miae  the  plaintiff  to  indemnify  and  save  him  harmless 
against  any  loss  or  damage  which  might  lawfully  accrue 
to  him  as  the  owner  of  the  cargo. 
Demurrer  and  joinder  in  demurrer. 
Second  replication  to  the  first  plea.    That  after  the 
making  of  the  charter-party^  before  the  making  of  the 
bottomry  bonds  and  the   making  of  the  promise  o£ 
indemnity  in  the  declaration  mentioned^  the  plaintiff 
exercised  the  option  given  to  him  by  the  charter-party, 
and  fixed  and  determined  that  the  vessel  should  proceed 
andearthe  charter-party  to  the  port  of  Liverpool  as  her 
port  of  discharge,  and  that  the  defendants  should  deliver 
Ae  goods  to  the  plaintiff  at  LiverpoolauA  not  elsewhere ; 
that  the  law  in  force  in  the  island  of  St  Thomas^  where 
die  diarter-party  was  made,  and  in  Haiti,  where  the 
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1805.  cargo  was  shipped,  and  in  Fayal,  where  the  bottomry 
Llotd  bonds  were  made  and  the  promise  of  indemnity  giyen, 
GuiBSRT.  ^^  ^^^  ^^  ^^  of  ^^®  empire  of  France,  and  on  the  con- 
trary thereof  is  the  general  maritime  law,  and  similar  to 
the  law  in  this  country  in  respect  of  the  premises;  that 
no  part  of  the  voyage  and  no  part  of  the  charter-party, 
or  of  the  promise  was  to  be  performed,  or  was  performed, 
or  was  capable  of  being  performed  in  the  empire  of 
France^  or  in  any  part  of  the  world  in  which  the  laws  of 
the  empire  of  France  are  in  force. 

Third  replication  to  the  same  plea.  That  before  this  suit, 
and  after  the  making  of  the  bottomry  bonds,  acertain  suit 
was  instituted  in  the  High  Court  of  Admiralty  in  Zoii- 
dan^  haying  exclusive  jurisdiction  therein,  being  the  suit 
in  the  first  count,  and  in  the  first  plea  mentioned,  and 
the  now  plaintiff  and  the  now  defendants  were  both  par- 
ties to  the  suit,  and  appeared  therein ;  and  the  suit  was 
brought  against  the  ship,  freight  and  cargo  as  in  the 
declaration  mentioned,  for  the  purpose  of  obtaining  pay- 
ment of  the  three  sums  with  interest,  according  to  the 
tenor  and  effect  of  the  three  several  bonds;  and  the  plain- 
tiff became  a  party  to  the  suit  as  being  the  owner  of  the 
goods  and  cargo,  and  appeared  thereto;  and  the  defend, 
ants  were  parties  to  the  suit,  as  being  the  owners  of  the 
ship,  and  entitled  to  the  freight;  and  the  defendants 
as  such  owners  had  due  notice  of  th6  suit,  and  every 
thing  was  done  in  the  suit  to  bring  the  same  to  their 
notice,  and  the  defendants  might  have  appeared  thereto 
and  defended  the  suit :  that  due  proceedings  were  taken 
in  the  Court,  and  the  question  was  raised  between  the 
parties,  being  the  principal  question  in  the  suit,  and 
the  question  on  which  the  judgment  depended,  as  to 
whether  the  master  of  the  ship  had  authority  to  borrow 
the  said  money  on  bottomry  for  and  on  account  of  the 
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defisndants  as  snch  owners^  and  to  lund  them  by  sach        1865. 
iDOitgage  of  the   ship,  freight,  and  cargo  aa  in  the        hufii> 
declaration  mentioned ;   that  the  Conrt  of  Admiralty     ooibkbv. 
decided  that  the  master  of  the  ship  had  such  authority, 
and  that  the  bottomry  bonds  were  good  and  yalid,  and 
thereupon  gave  judgment  accordingly,  and  thereby  the 
ship  and  freight  were  ordered  to  be  sold  and  were  sold, 
sad  the  plainti£f  was  compelled  to  pay  a  large  sum  of 
money  to  prevent  the  sale  of  the  cargo  as  in  the  decla- 
ration mentioned ;  and  that  the  said  Contt  had  juris- 
diction to  decide  and  did  decide  the  question  between 
the  parties,  as  to  what  authority  the  master  had  in 
reject  of  the  premises ;   and  the  said  judgment  stiU 
remains  in  force ;  and  that  this  same  identical  question 
io  decided  by  the  said  Court  and  adjudged  between  the 
parties,  is  raised  by  the  plea  of  the  defendants  as  to  the 
aathority  of  the  master  to  borrow  the  said  money  for 
the  defendants,  and  to  bind  the  defendants  by  entering 
into  the  bottomry  bonds,  wherefore  the  defendants  ought 
sot  to  be  allowed  to  plead  the  first  plea. 

Demurrer  to  the  replications,  and  joinder  in  de- 
murrer. 

The  case  was  argued  in  Hilary  Term,  1864,  on  January 
15th  and  19th,  before  Cockbu&n  C.  J.,  Cbompton, 
BucKBUftN  and  Mello&  JJ. 

MdUA  (  Cromptan  HuUon  with  him)  for  the  plaintiff. — 
The  plaintiff  is  entitled  to  recover  by  the  law  oi  England 
aswdll  as  by  the  general  maritime  law;  according  to 
both  of  which  the  captain  of  a  ship  who  gives  a  bottomry 
hond  acts  exclusively  as  agent  of  the  shipowner  and  on 
his  account ;  and  therefore  if  the  bond  is  given  on  the 
ship  and  cargo  there  is  an  implied  promise  )}j  the  owner 
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1865.  of  the  ship  to  indemmfy  the  owner  of  the  cargo  for  any 
LhOYn  loss  sustained  in  consequence  of  the  bond.  Duncan  v« 
GuiBiET.  Benson  {a)  is  like  the  present  case,  except  that  the 
cai^  was  not  in  a  French  ship.  Pollock  C.  B.  in  de* 
livering  the  judgment  of  the  Court  says,  p.  554-6, 
'*  There  is  a  plea  which  states  that  the  bottomry  bond 
was  executed  by  the  master  without  the  defendant's 
express  authority,  and  when  the  costs  and  expenses 
exceeded  in  amount  what  would  be  the  value  of  the  ship 
when  repaired,  and  its  freight,  and  that  the  defendant, 
when  he  received  notice,  abandoned  the  ship  and  freight, 
and  did  not  ratify  the  act  of  the  master.  But  there  is 
no  doubt  that,  notwithstanding  those  circumstances, 
the  bond  was  valid,  for  it  is  clear  that  a  merchant  ad- 
vancing money  on  bottomry  in  a  foreign  port,  though 
bound  to  show  a  reasonable  case  of  unprovided  necessity 
for  the  advance,  from  the  want  of  repairer  otherwise,  is 
not  bound  to  inquire  into  the  expediency  of  incurring  the 
expense  of  those  repairs  with  reference  to  the  interest  of 
the  owner.  *  *  *  To  accomplish  the  object  of  repairing 
the  vessel,  the  master  is  authorized  to  bind  his  owner,  by 
causing  the  repairs  to  be  done  on  his  credit,  in  which 
case  the  tradesman  may  sue  the  owner ;  or  by  borrowing 
money  on  his  credit  where  that  is  necessary,  in  which 
case  the  lender  has  his  remedy  against  the  owner;  or 
by  selling  a  portion  of  the  cargo,  which  is  in  effect 
borrowing  from  the  shipper  through  the  medium 
of  a  sale,  Richardion  v.  Nourse  (&),  and  in  this  case 
the  shipper  may  sue  the  shipowner;  or  the  master 
may  hypothecate  part  or  the  whole  of  the  eai^o, 
which  gives  a  right  to  the  proprietor  of  it  to  re- 
cover a  compensation  from  the  owner  of  the  vessel. 
All  these  are  merely  modes  of  raising  money  by  the 
(«)  1  ExcK  6S7.  (ft)  SB.^A.  237. 
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agent  of  the  shipowner  on  his  account,  and  for  his  use^        1865. 
to  enable  him  to  do  his  duty  by  repairing  the  vessel,  and       Lloyd 
in  all  the  shipowner  must  repay  the  lender.     The  agency     Guibbbt. 
to  borrow  by  these  various  modes,  and  so  to  bind  his 
employer  to  the  lender,  is  cast  upon  the  master  by  the 
necessity  of  the  case/'    He  decision  in  that  case  was 
affirmed  on  error  (a).      Patteson  J.,  in  delivering  the 
judgment  of  the  Court  of  Error,  says,  p.  654-5,  "  For 
the  plaintifiP  in  error  it  was  contended,  that,  whatever 
anthority  the  master  might  have  to  bind  the  ship  by 
bottomry  bond,  as  against  the  owner  of  the  ship,  and 
to  bind  the  goods,  as  against  the  owner  of  the  goods, 
rach  authority  was  separate  and  distinct  as  to  each,  and 
whatever  he  did  must  be  taken  to  have  been  done  as  the 
agent  for  each  separately,  and  for  their  separate  benefit ; 
but  that  he  had  no  authority  to  bind  the  goods  for  the 
repairs  of  the  ship  so  as  to  make  the  owner  of  the  ship 
answerable  for  the  consequences.    The  celebrated  case 
of  The  Graiiiudine  (b),  was  relied  on  to  establish  this 
proposition,  that  in  hypothecating  the  cargo,  the  mas- 
ter acts  as  a  sort  of  supercargo  for  the  benefit  of  the 
ovner  of  the  cargo,  and  that,  in  hypothecating  both 
the  ship  and  the  cai^o  by  one  instnpnent,  he  cannot  bind 
the  owner  of  the  ship  beyond  the  value  of  the  ship,  and 
mnst  be  considered,  as  to  any  sums  beyond  the  value, 
as&e  mere  agent  of  the  owner  of  the  cargo.  That  caae 
was  exphiined,  as  we  think,  most  satisfactorily,  by  the 
judgment  of  the  Court  of  Exchequer  upon  the  demurror 
to  the  sixth  plea  to  the  first  count  in  this  case  (c);  and 
we  entirely  agree  in  that  judgment.     The  case  of  The 
GraHtudine  dealt  only  with  the  authority  of  the  master 
in  respect  of  binding  the  cargo  to  the  lender  of  the  money ; 

(a)  3  Exek.  644.  (*)  3  Rob,  240. 

(0  1  Exch,  hS7. 
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1865.  i^  determinednothingastotherelatiyerightsoftheownerB 
LuoiD  of  the  ship  and  cargo  inter  se,  and  any  expressions  there 
nsed  by  Lord  Stowelly  which  might  at  first  sight  appear 
to  have  such  a  meaning,  will  be  found,  on  examination, 
to  be  illustrative  only,  and  not  even  professing  to  decide 
on  any  such  relative  rights.''  In  Benson  v.  Chapman  (a) 
it  was  also  laid  down  that  the  master  in  executing  a 
bottomry  bond  acts  as  agent  of  the  shipowner.  The 
validity  of  a  bottomry  bond  depends  on  the  law  mari- 
time. In  The  Hamburg  (6)  Dr.  Lushinffton,  in  the 
Admiralty  Court,  in  deciding  on  the  validity  of  a  bot- 
tomry bond  given  in  a  foreign  port,  was  guided  by  the 
general  maritime  law,  and  not  by  the  lex  loci  contractiis. 
It  makes  no  difference  that  this  ship  is  a  French  ship, 
and  the  defendants  subjects  of  France^  by  the  law  of 
which  country  the  owner  of  the  ship  may  by  abandon- 
ment of  the  ship  and  fireight,  as  he  has  done  here,  firee 
himself  from  all  contracts  made  by  the  captain.  The 
law  of  France  does  not  govern  this  contract,  for  it  is 
not  the  law  either  of  the  place  where  the  contract  was 
entered  into,  St.  Thomas  being  a  Danish  island,  nor  of 
the  place  where  it  was  to  be  performed.  And  were 
this  even  otherwise,  if  a  French  shipowner  sends  hip 
ship  to  compete  with  those  of  other  nations  in  the 
general  carrying  trade  of  the  world,  he  must  abide 
by  the  general  maritime  law  of  the  world,  except  so 
far  as  a  contract  by  himself  or  his  agent  contains 
stipulations  to  the  contrary.  Even  the  giving  notice 
that  the  ship  belongs  to  a  country  where  the  owner 
may,  by  abandoning  the  ship  and  fireight,  get  rid  of  all 
liability  on  the  contract  of  its  captain,  only  amounts 

(a)  2H.L,a  696. 

(i^)  Brown  #  L.  167,  32  L.  J.  P,  M,  #  A.  161.,  affirmed  on  appeal, 
mm,  Duranty,  appt.,  Hart,  respt.,  2  Moo.  P.  C.  C,  K  8,  289;  33  L.  J, 
M.  #  A.  U6. 
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to  saying  that  the  captain  has  received  private  inttruc'        1865. 
tions  from  the   owner,   which    of  course    cannot  be        lJ^^^d 
oUigatory  on  other  persons.     [Blachburn  J.  referred  to      ^• 
the  old  stats.  26  G.  3.  e.  86.  and  58  G.  8.  c.  159.,  re- 
pealed  by  The  Merchant  Shipping  Repeal  Act,  1854,  17 
&  18  VicL  c.  120.  and  re-enacted  by  The  Merchant 
Shipping  Act,  1854,  17  &  18  Vict  c.  104.  m.  503.,  504., 
whereby  the  liability  of  shipoT»ners  for  injury  to  goods 
not  caused  by  their  own  default  or  privity  was  consider- 
ably reduced.]     Foreign  ships  were  not  within  those 
enactments,  but  the  benefits  of  The  Merchant  Shipping 
Act,  1854,  have  been  extended  to  them  by  stat  25  &  26 
Vkt.  e.  63.  s.  54. 

Lush  (•/".  H.  Hodgson  with  him),  contriL. — ^The  general 
maritime  law  and  the  laws  of  different  countries  vary 
with  respect  to  the  power  of  the  master  of  a  ship  to 
bind  his  owners  by  bottomry  bonds,  the  very  form  of 
which  varies  in  different  places.  In  the  case  of  The 
Nelson  (a).  Lord  Stowell  lays  down  that  according  to 
the  law  oi  England  a  bottomry  bond  may  be  given  for 
necessaries:  the  general  maritime  law  authorises  the 
captain  to  hypothecate  the  freight  and  cargo  only,  not 
the  ship,  and  the  owner  has  the  option  to  adopt  or 
repudiate  the  contract:  also  that  general  average 
differs  in  different  countries.  In  Story^s  Conflict  of 
Laws,  6th  ed.,  §.  286  b.  ''  It  is  well  known,  that  by  the 
common  law  the  master  of  a  ship  has  a  limited  authority 
to  take  up  money  in  a  foreign  port  and  give  a  bottomry 
bond  in  cases  of  necessary  repairs,  and  other  pressing 
emergencies.  But  he  is  not  at  liberty  to  give  such  a 
bond  for  mere  useful  supplies  or  advances,  which  are 

(a)  1  Hogg,  AdtH.  Bep.  169. 176. 
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1865.       ^^^  strictly  necessary.     It  is  highly  probable,  that  in 
l^j^Qjjy       some  maritime  countries,  the    basis  of  whose  juris- 
prudence is  the  civil  law,  a  broader  authority  is  allowed  ^ 
to  the  master,  or  at  least  a  broader  liability  may  attach 
upon  the  vessel  and  the  owner.    In  such  a  case,  the 
question  might  arise,  whether  the  liability  of  the  ship, 
or  of  the  owner,  was  to  be  decided  by  the  authority  of 
the  master  according  to  the  law  of  the  foreign  place, 
where  the  money  was  advanced,  or  by  the  law  of  the 
place  of  the  domicil  of  the  ship  and  owner.    In  England 
it  would  be  held,  (at  least  such  seems  the  course  of  the 
adjudications,)  that  the  master's  authority  to  bind  the 
ship,  or  the  owner,  in  a  foreign  port,  would  be  governed 
by  the  law  of  the  domicil  of  the  owner;   and  that 
consequently  the  master  of  an  EngKsk  ship  could  not 
bind  the  owner  for  advances,  or  supplies  in  a  foreign 
port,  which  were  not  justifiable  by  the  English  law. 
But  it  is  far  from  being  certain,  that  foreign  Courts, 
and  especially  the  Courts  of  the  country,  where  the 
advances  or  supplies  were  furnished,  would  adopt  the 
same  rules,  if  the  lender  or  supplier  had  acted  with 
good  faith,  and  in  ignorance  of  the  want  of  authority 
in  the  master."    And  in  a  note  to  that  section  he  refers 
to  Mr.  Brodie's  notes  on  Lord  Stair^s  Institutions^  vol.  2, 
pp.  955-956,  in  which  the  conclusion  is  thus  stated : 
''The  clear  result  then  is,  that  the  transactions  must 
be  held  to  have  reference  to  the  master's  implied  man- 
date, according  to  the  law  of  his  own  country, — a 
mandate  which  it  is  the  duty  of  those  who  deal  with 
him  as  an  agent  to  ascertain  the  extent  of;  and  that, 
while  they  never  can  justly  complain  of  having  their 
right  limited  by  such  a  principle,  the  shipmaster  cannot 
be  supposed  to  intend  an  abuse  of  his  powers, — whence 
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tbe  very  gist  of  all  contracts,  the  understanding   of        1865. 
parties,  would  be  wanting  to  infer  a    right,  ex   lege        Llotb 
lod  contractus^  which  the  scope  of  his  authority  did      guibebt 
not  import.'*     If  this  were  not  so,  the  liability  of  the 
owner  would  depend  upon  the  law  of  the  country  into 
a  port  of  which  the  ship  was  obliged  to  go  for  repairs. 

A  maritime  contract,  which  bottomry  obviously  is, 
must  therefore  have  reference  to  the  law  of  the  country 
to  which  the  ship  belongs :  for  the  ship  is  part  of  her 
soil  Consequently  every  person  who  puts  goods  on 
board  a  French  ship  is  bound  as  to  those  goods  by  the 
law  of  France.  Now  The  Code  de  Commerce,  livre  2. 
titre  III.,  Des  propri^taires  de  navires.  Art  216,  ainsi 
modifie  :  Loi  du  14  Juin,  1841  (a),  runs  thus;  "II pent, 
dans  tous  les  cas,  s'affranchir  des  obligations  ci-dessus 
par  ^abandon  du  navire  et  du  fret  /'  and  in  EmSriffon, 
Traite  des  CoiUrats  d  la  Grosse,  par  Boulay-Paty,  ch.  iv. 
8.  xi.,  p.  489,  referring  to  the  celebrated  Ordonnance  de  la 
Marine,  from  which  the  original  section  was  introduced 
into  the  Code  de  Commerce,  it  is  said  that  no  particular 
form  of  abandonment  is  necessary.  [He  also  referred  to 
the  Code  de  Commerce,  Liv.  2,  tit.  1^  art.  191,  and  the 
proceedings  in  the  French  Courts  set  out  in  Castrique  v. 
Imrie  (6)].  [Blackburn  J.  You  would  say  that  a  contract 
made  with  the  captain  of  a  French  ship  at  Sunderland 
to  deliver  a  cargo  at  Plymouth,  which  would  be  a  coasting 
voyage,  is  to  be  governed  by  the  French  law.]  Yes :  the 
ship  retains  its  nationality  in  a  foreign  port. 

MeOish,  in  reply. — The  general  rule  is  that  contracts 
are  governed  by  the  lex  loci  contractiis,  unless  they  are 

(a)  See  Les  Codes  Frarifais,  par  Tripier^  Paris,  1862. 
(h)  8  C.  B.  K  8.  1. 

VOL.  VI.  1  B.    &   g. 
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1865.       to  be  performed  elsewhere.     [He  cited  Duncan  v.  Ben- 

l^^       son  (a),  and  Blackburn  J.  referred  to  Cammell  v.  Sewell,  in 

GuiBSBT.     ^^^^  (*)•]    Where  a  country  makes  laws  at  variance  with 

the  general  international  law,  they  cannot  bind  beyond 

the  limits  of  that  country's  territory. 

The  section  of  Story  Conjl,  of  Laws,  6th  Ed. 
§  286  c;  next  following  that  relied  on  by  the  other  side, 
runs  thus,  "  In  a  recent  case  in  Louisiana^  where  the 
question  arose  as  to  the  liability  of  the  owner  for  the 
property  on  board,  belonging  to  a  passenger  who  died 
on  the  voyage,  the  property  being  afterwards  lost,  the 
point  was  made,  whether,  as  the  passenger  and  property 
were  taken  on  board  at  a  foreign  port,  the  law  of  that 
port,  or  the  law  of  the  place  where  the  vessel  and 
owner  belonged,  ought  to  govern  as  to  the  owner's 
liability.  On  that  occasion  the  Court  said:'WB 
are  of  opinion  that  the  law  of  the  place  of  the 
contract,  and  not  that  of  the  owner's  residence,  must 
be  the  rule  by  which  his  obligations  are  to  be  ascer- 
tained. The  kx  loci  contractus  governs  all  agreements 
unless  expressly  excluded,  or  the  performance  is  to  be 
in  another  country,  where  different  regulations  prevail. 
What  we  do  by  another  we  do  by  ourselves ;  and  we 
are  unable  to  distinguish  between  the  responsibility 
created  by  the  owner,  sending  his  agent  to  contract  in 
another  country,  and  that  produced  by  going  there  and 
contracting  himself.'  Perhaps  the  case  itself  did  not 
require  so  broad  an  expression  of  opinion ;  since  the 
Court  seem  to  have  assumed,  that  the  law  of  the  owner's 
domicil  coincided  with  the  law  of  the  place  of  the  con- 

(a)  1  Exeh.  537;  affizmed  on  error,  3  Exch.  644. 
(6)  6  JSr.  #  M  728;  29  Z.  J,  Exck  350. 
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tract,  Bs  to  the  owner's  responsibility^  and  the  anthoritj        1865. 

of  the  master.    But  the  same  doctriDO  has  been  elabo-        jlloyh 

ratelv  maintained  by  the  same  Court  in  another  case;      quibut. 

Armfo  r,  Currett  {a)/^     [He  read  at  length  the  judgment 

of  Martin  J.  in  that  case.]     The  case  of  The  NeUon  {b) 

was  decided  on  purely  technical  grounds,  and  has  no  bear'- 

ing  here.     [  Blackburn  J.  8  Kent.  Comm.  p.  163,  note  (c), 

10th  edit.,  runs  thus  ''  It  is  an  established  principle, 

that  the  authority  of  the  master  as  to  the  employment 

of  the  ship,  or  repairing  the  ship,  or  supplying  the 

ship  with  provisions,  abroad  as  well  as  at  home,  is 

limited  by  the  express  or  implied  authority  of  the  laws 

of  his  own  country,  or  the  usage  of  trade,  or  the  buai- 

fiess  of  the  ship,  or  the  instructions  of  the  owner,  and 

he  cannot  bind  the  ship  or  owner  beyond  these  limits; 

Ape  V.  Nicherson  (c).    Story  J.,  in  this  case,  after  citing 

and  reasoning  on  the  foreign  authorities,  arrives  at  the 

conclusion  tiiat  the  master  can  make  no  contract  in  a 

finign  country,  which  shall  bind  the  owners  of  a  ship, 

except  as  to  what  they  expressly  authorize,  or  the  general 

law  of  his  own  country  has  recognised,  and  that  then 

it  win  bind  them  no  further  than  that  law  binds  them, 

whether  it  be  in  personam  or  in  rem** 

The  Court  said  the  question  was  a  most  important 
one,  and  they  would  take  time  to  consider  it 

Cur,  adv.  vulL 

The  judgment  of  the  Court  was  delivered  in  TVintty 
Term,  1864,  May  Slst 
BucKBURN  J.    In  this  case  it  appears  on  the  first 

(a)  1  Louis,  S.  528.  (b)  1  ffaffg.  Adm,  Sep.  109. 

{c)  3  Story  R.  477.^0. 

I  2 
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1865.  count  of  the  declaration  that  the  master  of  the  ship 
Li^Yjj  •*  Olivier/'  duly  appointed  by  the  defendants,  her 
GuiBiBT.  owners,  entered  into  a  contract  for  the  carriage  of 
the  plaintiff's  goods  from  the  IFest  Indies  to  Liver- 
pool; that  the  vessel  in  the  course  of  the  voyage 
put  into  Fayal  as  a  port  of  distress;  that  there  the 
master  properly  hypothecated  the  ship,  freight  and 
cargo  to  raise  the  necessary  funds  for  repairing  the 
vessel,  by  which  the  cargo  was  brought  to  this  country ; 
that,  on  its  arrival  proceedings  were  taken  in  the  Ad- 
miralty Court  by  the  holders  of  the  hypothec,  and  that 
the  plaintiff  was  obliged  in  order  to  redeem  the  cargo 
to  pay  them  money.  The  plaintiff  sued  on  an  implied 
promise  by  the  defendants  to  indemnify  him. 

The  first  plea  is  that  the  contract  under  which  the 
goods  were  to  be  carried  was  under  a  charter-party  and 
not  otherwise ;  that  the  charter-party  (in  which  the  ship 
was  described  as  a  French  ship)  was  made  between  the 
plaintiff  and  the  master  at  St,  Thomas^  for  a  voyage 
from  Haiti  to  a  port  in  France,  or  to  I^ondon  or  Lwer^ 
pool  at  the  option  of  the  plaintiff;  that  the  ship  was 
French^  the  defendants  were  French  subjects  domiciled 
and  trading  in  France^  and  that  according  to  the  law  of 
France  "  it  is  lawinl  for  the  owners  of  any  French  ship 
in  all  cases  to  free  themselves  from  the  acts  and  engage- 
ments of  the  master  thereof  in  all  that  concerns  the 
ship  and  voyage  by  the  abandonment  of  the  ship  and 
freight."  The  plea  then  negatives  any  express  authority 
given  to  the  master  or  any  subsequent  ratification  of 
his  acts  by  them,  and  avers  an  abandonment  of  the  ship 
and  freight  such  as  by  the  law  of  France  would  free 
them  from  the  acts  and  engagements  of  the  master. 

To  this  plea  there  is  a  demurrer ;  and  the  principal 
question  is  whether  that  plea  is  good. 
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If  the  master  of  the  ship  had  the  same  authority  to        1865. 
bind  his  owners  absolutely  as  the  master  of  an  English'       Llotd 
ship  would  have  had  in  similar  circumstances,  the  facts      Guib'ist. 
stated  on  the  record  would,  according  to  the  decision 
of  the  Exchequer  Chamber  in  Bemon  v.  Duncan  (a), 
hsTe  given  rise  to  an  implied  contract  on  behalf  of  the 
owners  absolutely  binding  them  personally  without  any 
limit  to  indemnify  the  plaintiff;  and  this  was  not  dis* 
puted  on  the  argument.     But  on  this  demurrer,  the 
statement  of  the  French  law  in  the  plea  must  be  taken 
to  be  accurate,  and  according  to  that  the  authority  given  • 
by  French  owners  to  their  French  master   is  not  an 
authority  to  bind   them    absolutely  by  any  acts  or 
engagements  of  his,  but  a  limited  authority  only  to 
bind  them  by  such  acts  and  engagements,  subject  (as 
br  as  the  personal  liability  of  the  owners  is  concerned) 
to  a  defeasance  on  their  abandoning  the  ship  and  freight. 
We  think  that  the  power  of  the  master  to  bind  his 
owners  personally  is  but  a  branch  of  the  general  law 
of  agency.     And  it  seems  dear  that  if  a  principal  gives 
a  mandate  to  an  agent  containing  a  condition  that  all 
contracts  which  the  agent  makes  on  behalf  of  his  prin- 
cipal shall  be  subject  to  a  defeasance,  those  who  contract 
through  that  agent  with  notice  of  that  mandate  (con- 
taining such  a  limit  on  his  authority)  cannot  hold  the 
principal  bound  absolutely. 

And  we  think  that,  as  far  as  r^ards  the  implied 
aathority  of  the  master  of  a  ship  to  bind  his  owners 
personally,  the  flag  of  the  ship  is  notice  to  all  the  world 
that  the  master's  authority  is  that  conferred  by  the  law 
of  that  flag;  that  his  mandate  is  contained  in  the  law 

(«)  3  Exch.  644. 


118  [EXCH.  CH.  MICHAELMAS  VACATION. 

Ii365.  of  that  country,  with  which  those  who  deal  with  him 
Li^YD  must  make  themselves  acquainted  at  their  periL 
Cifibbbt;  Thare  is  a  singular  absence  of  authority  on  this  subject 
in  our  own  Courts^  but  the  point  has  twice  come  before 
the  Courts  in  America,  and  the  decisions  are  opposed 
to  each  other.  In  Arc^  t.  Currell  (a)  the  Court  in 
Louisiana  held  that  the  limit  of  the  liability  of  the 
owners  of  a  Louisiana  ship  was  goYemed  by  the  law  of 
Mexico  where  the  contract  was  made  by  their  master,* 
and  not  by  the  law  o{  Louisiana,  treating  the  question 
•  as  one  depending  on  the  law  of  nations.  In  the  more 
recent  case  of  Pope  v.  Nicherson  (b),  in  a  case  very 
similar  in  its  facts  to  the  present,  the  Court  of 
Massachusetts  dissented  from  Arayo  v.  Currell,  Mr. 
Justice  Story  delivered  an  elaborate  judgment,  ia 
which  he  collects'  and  examines  the  continental  autho- 
rities as  well  as  those  of  England  and  Americor 
and  he  treats  the  question  as  depending  on  the  law  of 
agency,  and  comes  to  the  conclusion  that  the  limit  of 
the  liability  of  the  owners  for  the  acts  of  their  master 
depended  upon  the  law  of  Massachusetts  where  the 
ship  was  owned,  and  not  on  the  law  of  the  country 
where  she  was  chartered,  or  of  that  where  the  goods  of 
the  plaintiflfs  were  sold  by  the  master.  Neither  of  these 
decisions  is  binding  on  us,  but  we  have  derived  great 
assistance  from  them.  The  very  learned  judgment  of 
Mr.  Justice  Story  just  referred  to  affords  a  complete 
answer  to  a  plausible  argument,  in  which  it  was  sug* 
gested  that  the  general  law  maritime  dothed  the  master 
of  a  ship  with  power  to  bind  his  owners  absolutely, 
and  that  the  municipal  law  of  the  owners'  country 
was  analogous  to  secret  restrictions  on  the  ostensible 
(a)  1  Louis.  R,  52a  (h)  3  Stoty  B.  465. 
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authoritj  of  a  partner  or  other  agent  clothed  with  a       1865. 
general  power.  ~ Llo~y»^ 

The  authorities  cited  by  Mr.  Justice  Story  shew  that  guibmt. 
the  power  given  by  the  common  law  to  the  master  to 
bind  his  owners  personally  without  any  limit,  depending 
npon  that  to  the  value  of  the  ship  and  freight,  is  rather 
the  exception  than  the  rule  in  maritime  law.  Certainly 
they  shew  that  there  is  no  such  immemorial  rule  of 
maritime  law  as  that  contended  for.  Reason  and  con- 
venience are  certainly  in  favour  of  holding  that  the 
authority  of  the  master  to  bind  his  owners  should  be. 
fixed  and  uniform  according  to  the  law  of  his  flag, 
which  is  known  to  both,  rather  than  that  it  should  vary 
according  to  the  law  of  the  port  in  which  the  ship  may 
happen  for  the  time  to  be.  We  think  therefore  that 
the  plea  is  good. 

There  are  two  other  questions  which  we  have  to 
decide  arising  on  the  demurrers  to  the  replications. 
The  second  replication  to  the  plea  is  that  the  plaintiff 
had  elected  that  his  goods  should  be  carried  to  England^ 
and  that  the  law  which  governs  St  Thomas  where  the 
duurter-party  was  made,  and  that  which  governs  Fayal 
where  his  goods  were  hypothecated,  are  similar  to  that 
of  England^  and  not  to  that  of  France.  On  the  de- 
murrer to  this  replication  we  must  assume  that  the 
foreign  law  in  those  countries  is  as  asserted,  but  we 
think  that  the  replication  affords  no  answer  to  the  plea. 

The  law  of  the  place  where  a  contract  was  made,  and 
that  of  the  place  where  it  was  to  be  fulfilled,  are  very 
important  on  any  question  as  to  the  validity  or  the 
effect  of  the  contract ;  but  as  we  have  already  said,  we 
think  the  question  before  us  depends  not  on  the  validity 
or  effect  of  the  contract,  but  on  the  authority  of  the 
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1865.       agents  who  made  the  contract  to  bind  the  defendants 

Lloyd  ~    *<>  it- 
GuiBERT.  There  is  a  third  replication  which  was  not   relied 

on  at  the  argument^  and  is  clearly  bad.  The  only 
question  in  the  Admiralty  Court  was  whether  the 
master  had  authority  to  bind  the  goods  by  hypothecating 
them ;  that  before  us  is  whether  the  master  had  power 
to  bind  the  shipowners  personally  without  any  defea- 
sance ;  two  questions  perfectly  distinct  in  their  nature. 

The  judgment  must  be  for  the  defendants  on  all  the 
demurrers. 

Judgment  for  the  defendants. 


The  plaintiff  having  brought  error  on  this  judgment, 
the  case  was  heard  at  the  sittings  after  Trinity  Term, 
1865,  on  the  1 7th  June,  before  Erle  C.  J.,  Pollock  C.  B., 
WiLLEs  and  Keating  JJ.,  Martin  and  Pigott  BB. 

Crompton  Button  for  the  plaintiff. — The  judgment  of 
the  Court  below  proceeded  chiefly  on  the  ground  that 
this  was  a  question  of  the  authority  of  the  master  as 
derived  from  the  owners.  The  plaintiff's  claim  how- 
ever does  not  depend  on  that  authority,  but  is  a  claim 
of  indemnity  arising  out  of  the  general  maritime  law 
which  gives  the  masters  of  all  sea-going  ships  a  right  to 
hypothecate  the  ship,  independent  .of  municipal  law  or 
authority  of  owners ;  and  the  right  to  bring  this  action 
is  a  corollary  springing  out  of  that  right  to  hypothe- 
cate. 

The  provision  of  the  French  Code  sought  to  be  set 
up  here  by  the  defendants,  and  on  which  the  judgment 
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of  the  Court  below  proceeded^  ifl  really  in  the  nature  of        1866. 

a  lex  fori,  and  as  such,  can  only  be  entertained  in  French        LtoTp 

Conzts;  and  can  no  more  be  enforced  here  than  our      GmBBfiT. 

Dim  lawa  of  the  statutes  of  limitations  and  set  off  could 

be  enforced  abroad.     The  municipal  law  of  his  country 

does  not  apply  to  contracts  entered  into  by  the  master 

of  a  ship  sent  to  engage  in  the  carrying  trade  of  the 

world.    Duncan  v.  Benson  (a)  shews  that  the  authority 

of  the  master  to  bind  his  owners  by  a  bottomry  bond    . 

arises  from  necessity  and  is  therefore  established  by 

maritime  law.     In  the  case  of  The  Hamburg  {b)  it  was 

held,  that  in  considering  the  validity  of  a  bottomry  bond 

g^Ten  in  a  foreign  port  the  Court  is  governed  by  the 

general  maritime  law,  not  by  the  lex  loci  contractus. 

[He  also  cited  The  Dundee  (c)]. 

Two  American  authorities  were  cited  in  the  Court 
below,  viz.,  Arayo  v.  Currell  {d)  and  Pope  v.  Nicker^ 
tok  (f),  and  its  judgment  is  founded  upon  the  latter.  But 
that  case  only  shews  that  the  municipal  law  of  a  country 
applies  where  tortious  acts,  i,  e.  acts  of  carelessness  or 
barratry,  have  been  done  by  the  master — not  where 
legitimate  contracts  have  been  made  by  him,  and  here  no 
tortious  conduct  is  imputed.  Story  J.  in  delivering  the 
judgment  says,  p.  477,  ''In  the  laws  o{ England  and 
America  it  is  an  established  principle, — as  old,  almost,  as 
the  navigation  of  those  countries, — that  the  authority  of 
the  master,  as  to  the  employment  of  the  ship,  or  the 
repairing  of  the  ship,  or  the  supplying  of  the  ship  with 

(a)  1  Exch,  537;  affirmed  on  enor,  3  Id.  644. 

(b)  Brovm,  #  X.  289,  32  L.  J.  P.  M.  #  A,  161.,  affirmed  on  appeal, 
nom.  DuTonty,  appt.,  HaH,  resp.,  2  Moo,  P.  C.  C.N,8.2SQ;  33  L.  J,  P. 
Jf.#A116. 

(e)  1  Haqg,  Mm,  Rep,  109.  {d)  1  Louis,  R,  528. 

(«)  I  Story  R„  466. 
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1865.  provisions  or  other  necessaries^  abroad  as  well  as  at  home^ 
Llotd  i*  limited  by  the  express  or  implied  authority  derivable 
OuiBsaT.  ^^^^  *^®  ^*^*  ^^  *^®  country,  or  the  usage  of  the  trade^ 
or  the  business  of  the  ship,  or  the  instructions  of  the 
owner;  and  he  cannot  bind  either  the  ship  or  the  owner 
beyond  these  limits.  4c  ♦  ^e  p.  479.  If^  indeed^ 
there  be  any  general  rule  deducible  from  the  maritime 
law  on  tl^e  subject  of  the  rights  of  the  master,  it  is, 
that  the  master  can  bind  the  owners  only  so  far  as 
regards  the  employment  and  business  of  the  ship.  He 
has  no  general  authority  to  bind  the  owners  personally. 
*  *  *  p.  480.  I  am  fully  aware  of  the  bearing  of 
the  cases  of  Malpica  v.  McKoun,  1  Miller,  Louis,  JR. 
260,  254»  and  Arayo  v.  Carroll,  1  Miller,  Louis.  R. 
528,  in  the  State  of  Louisiana.  With  the  greatest 
respect  for  the  learning  and  ability  of  the  Judges  who 
decided  those  cases,  they  appear  to  me  to  proceed  upon 
fal§e  principles,  and  to  be  at  war  with  the  current  doc- 
trines of  the  common  law.''  [Counsel  read  almost  all 
the  rest  of  that  very  long  judgment]  [Erie  C.  J.  Mr* 
Justice  Story  went  into  all  the  law  and  authorities  on 
this  subject,  and  the  result  is  that  they  do  not  by  any 
means  bear  out  your  proposition  that  there  is  a  general 
maritime  law  overriding  them  alL  What  do  you  mean 
when  you  speak  of  such  a  law?]  The  decisions  of 
Admiralty  and  mercantile  Courts  in  all  civilized  tiations. 
[Pollock  C.  B.  That  is  as  vague  as  the  expression 
'<  International  law.''  Martin  B.  Suppose  this  ship 
instead  of  being  taken  to  Liverpool,  had  been  taken  to 
Havre,  could  they  say  there  ''  We  will  throw  the  French 
law  overboard  ?''  and  thus  cast  on  the  ship-owner  a 
burden  which  that  law  does  not?]  No.  But  the 
right  to  sue  here  would  remain  unaltered. 
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With  respect  to  the  French  law  on  this  subject  The  1805. 
original  was  the  Ordannance  de  la  Marine,  promulgated  Llotd 
bj  Louis  14th  in  August,  1681^  livre  2,  tit  8,  art.  2  : —  Gvib'ebt. 
'^Les  proprietaires  des  navires  seront  responsables  des 
iaits  du  maitre :  mais  ils  en  demeureront  decharg^  en 
abandonnant  leur  b&timent  et  le  fret*'  A  great  question 
arose  on  ihis»  whether  the  liability  extended  beyond  the 
tortious  acts  of  the  master :  VaHnf  sur  P  Ordannance  de 
la  Marine,  and  Pothier,  du  Contrat  de  Charte-pariie, 
No.  84,  holding  that  that  was  its  extent^  and  Emerigon, 
Omtrats  &  la  Grosse,  ch.  4,  sect  11,  holding  the  roTerse. 
The  following  is  the  language  of  Pothier : — "  Quid,  si 
depuis  que  le  maitre  a  vendu  des  marchandises  de 
Vz!b€tevLT,  pour  subyenir  aux  necessit^s  pressantes  du 
ndsseau^  ce  vaisseau  6tait,  durant  le  voyage/  peri  avec 
toate  sa  cargaison,  on  pris  par  les  ennemis,  le  maitre 
est-il  tenu,  en  ce  cas,  de  payer  le  prix  des  marchandises 
a  Tafireteur,  a  qui  elles  appartenaient  ?  Les  anciennes 
lois  maritimes  decident  pour  TaflSmiatiTe.  L'artide  68 
des  Ordonnances  de  Wisbury  dit :  'En  cas  de  n6cessit6, 
le  maitre  pourra  vendre  partie  des  marchandises  pour 
fidre  argent,  s'il  en  a  besoin  pour  le  navire ;  et  le  nayiie 
Tenant  apres  a  se  perdrci  sera  neanmoins  tenu  de  payer 
an  marchand  les  dites  marchandises.' ''  He  cites  some 
authorities,  and  giyes  his  own  opinion  in  accordance 
with  that  Ordannance,  Jacobsetis  Laws  of  the  Sea,  trans- 
lated by  Frick,  p.  860,  and  Ablfoit  on  Shipping,  by  Shee, 
p.  119, 10th  ed.,  are  to  the  same  effect  The  Code  de 
Commerce,  liv.  2,  tit.  3,  origoally  ran  thus : — '*  Art.  216 : 
Tout  proprietaire  de  navires  est  civilement  responsable 
des  faits  du  capitaine,  pour  ce  qui  est  relatif  an  navire 
et  a  Vezpedition.  La  responsabilite  cesse  par  Tabandon 
du  navire  et  du  fret.     §  217.  Les  propri6taires  des 
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1865.  navires  equipes  en  guerre  ne  seront  toutefoia  respon- 
Llotd  sables  des  d^lits  et  depredations  commis  en  mer  par  lea 
Gdibsbt.  S^^^  ^^  guerre  qui  sont  sur  leur  navires,  ou  par  lea 
equipages,  que  jusqu'a  concurrence  de  la  somme  pour 
laquelle  ils  auront  donne  caution,  a  moins  qu'ils  n'en 
Boient  participants  ou  complices/'  In  1841  this  was 
altered  to  its  present  form,  thus  : — "  Art.  216.  Tout  pro- 
prietaire  de  navire  est  civilement  respousable  des  faits 
du  capitaine,  et  tenu  des  engagemens  contractes  par  oe 
dernier,  pour  ce  qui  est  relatif  au  navire  et  &  Fexpd- 
dition. 

**  II  pent,  dans  tous  les  cas,  s'affranchir  des  obligations 
ci-dessus  par  Tabandon  du  navire  et  du  fret. 

"  Toutefois,  la  faculte  de  faire  Fabandon  n'est  point 
accordSe  a  celui  qui  est  en  meme  temps  capitaine  et  pro- 
prietaire  ou  copropri6taire  du  navire.  Lorsque  le  capi- 
taine ne  sera  que  coproprietaire,  il  ne  sera  responsable 
des  engagemens  contractus  par  lui,  pour  ce  qui  est  relatif 
au  navire  et  k  Pexp^dition,  que  dans  la  proportion  de 
son  interet.'*  Art.  217  remains  as  before.  These  provi- 
sions are  in  the  nature  of  procedure,  and  do  not  ^cempt 
parties  from  liability  to  foreign  suits.  This  appears 
from  Art.  298. : — "  Si  le  navire  se  perd,  le  capitaine 
tiendra  compte  des  matchandises  sur  le  pied  qu'il  les 
aura  vendues,  en  retenant  ^galement  le  fret  port6  aux 
connaissemens. 

''  Sauf,  dans  ces  deux  cas,  le  droit  reserve  aux  pro- 
prietaires  de  navire  par  le  paragraphe  2  de  Tarticle  216. 

'*  Lorsque  de  Pexercice  de  ce  droit  resultera  une  perte 
pour  ceux  dont  les  marchandises  auront  et6  vendues  ou 
mises  en  gage,  elle  sera  repartie  au  marc  le  franc  sur  la 
valeur  de  ces  marchandises  et  de  toutes  celles  qui  sont 
arriv6e8  k  leur  destination  ou   qui  ont  6t^  sauvees  du 
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nanfrage  posterienrement*  aux  ev^nemens  de  mer  qui        186Q. 
ont  necessite  la  vente  ou  la  mise  en  gage/'     [^Erle  C.  J.        Llotd 
We  cannot  take  notice  of  that.     In  delivering  the  judg-      Guibbet. 
ment  of  the  Court  below  Blackburn  J.  says;  **  On  this 
demnrrer,  the  statement  of  the  French  law  in  the  plea 
mnst  be  taken  to  be  accurate.''] 

/.  H.  Hodgson,  for  the  defendants.—  By  the  general 
maritime  law,  the  power  of  the  master  of  a  ship  is  limited 
to  hypothecating  the  ship  and  car^o ;  the  extent  to  which 
beyond  this  his  owners  are  liable  for  his  acts,  must  be 
determined  by  the  law  of  the  country  where  the  parties 
are  domiciled  and  from  which  the  ship  came.  The 
general  rule  of  law,  as  laid  down  in  Story  on  Agency  and 
all  other  books  on  the  subject,  is  that  those  who  deal 
with  an  agent  do  so  at  their  own  peril  if  it  turns  out 
that  he  had  no  authority  from  his  principal ;  but  the 
plaintiff  here  knew  that  he  was  dealing  with  the  master 
of  a  French  ship,  the  liability  of  whose  owners  for  his  acts 
was  limited  by  the  French  law,  as  appears  from  the  autho- 
rities already  cited.  The  same  law  exists  in  Spain  and  in 
Mauachuieti :  Pope  v.  Nicker  son  (a),  and  in  several  other 
countries :  Emerigony  Traite  des  Contrats  i  la  Grouse,  by 
Boulay-Paty,  ch.  4.  s.  11.  He  refers  among  other  authors 
to  Groiitu,  de  jure  belli  ac  pacis,  lib.  2.  c.  1 1.  §.  13.  ''Male 
Romanis  legibus  introductum,  ut  ex  facto  magistri  exer- 
citores  in  solidum  singuli  tenerentur.  Nam  hoc  nee  na- 
turali  sequitati  convenit,  quae  satis  habet  si  pro  suis  singuli 
partibus  conveniantur,  nee  publice  utile  est ;  absterrentur 
enim  homines  ab  exercendis  navibus,  si  metuant  ne  ex 
&cto  magistri  quasi  in  infinitum  teneantur.  Atque  adeo 
apud  Hollandos,  nbi  mercatura  pridem  maxime  viguit, 

(a)  3  Story  R.  465. 
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1865.  G^  mmc  et  olim  lex  ilia  Bdmana  obseirata  non  est : 
Lj^j^  imo  contra,  couatitutum,  ne  exercitoria  etiam  uniYersi 
GuiBBRT  <^iQP^u8  teneantur  quam  ad  sestimationem  navis,  et 
eorum  quse  in  navi  sunt.''  The  case  of  this  very  ship, 
T/ie  *^  OHvier/'  came  before  the  Court  of  Admiralty  (a). 
Dr.  Lushinpton,  in  delivering  his  judgment  says,  p.  494, 
''  I  ought  also  to  notice  that,  if  she  be  a  BritUh  ship,  the 
owner  of  the  cargo  can,  by  action  against  the  owner  of 
the  ship,  recover  all  the  expenses  he  may  have  been  put 
to  through  the  hypothecation  of  his  cargo  for  ship's  ex- 
pences ;  Duncan  v.  Benson,  What  may  be  the  French 
law  I  do  not  pretend  to  say."  And  there  are  •  excep- 
tions to  this  rule,  even  in  the  English  law.  In  Alh- 
bott  on  Shipping  by  Shee^  10th  ed..  Part.  IV.,  ch.  7, 
"  Of  the  limitation  of  the  responsibility  of  the  owners 
and  master,''  p.  296,  ''The  antient  laws  of  Oleron, 
fflsbug,  and  the  Hanse  Toums,  contain  no  provision 
on  this  subject.  Nor  is  any  alteration  of  the  rule 
of  the  civil  law  noticed  by  Rocctu,  although  Vinmus, 
an  earlier  authority,  says  that,  by  the  law  of  Holland, 
the  owners  are  not  chargeable  beyond  the  value  of 
the  ship  and  things  that  are  in  it;  in  conformity  to 
which  principle  the  French  ordinance  declares,  'That 
the  owners  of  ships  shall  be  answerable  for  the  acts  of 
the  master,  but  shall  be  dischai^ed  therefrom  upon 
relinquishing  their  ship  and  the  freight.'  A  similar 
provision  is  contained  in  the  ordinance  of  Rotterdam, 
made  in  1721,  which  declares,  '  That  the  owners  shall 
not  be  answerable  for  any  act  of  the  master  done  with« 
out  their  order,  any  further  than  their  part  of  the  ship 
amounts  to  ;*  and  by  other  articles  of  the  same  ordin- 
ance it  appears  that  each  part-owner  is  liable  only  for 

(a)  Lush,  Adm,  Sep.  404. 
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Uie  yalne  of  his  own  share.     VaUn,  in  his  Commentary        1865. 
on  the  French  ordinance,  informs  us  that  the  same  regula-        Liotd 
tioDs  are  also  established  at   Hamburgh.^     And  The     QinBus. 
Merchant  Shipping  Act  Amendment  Act,  1862,  25  & 
26  Viet  c.  63.  s.  54.,  has  introduced  still  further  modifi- 
cations into  our  law.     [On  proceeding  to  discuss  the 
form  of  the  plea  he  was  stopped  hj  the  Court]. 

Crampion  HuHan  in  reply. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  nowdeliTered  by 
WiLus  J.  The  &cts  disclosed  by  the  record  are  as 
follows: — ^The  plaintiff  below,  a  British  subject,  at  St 
TkomoM,  a  Danish  West  India  island,  chartered  the  ship 
OSmer,  belonging  to  the  defendants,  who  are  Frenchmen, 
for  a  Toyage  from  St.  Marc,  in  Haiti,  to  Havre,  London, 
cat  Liverpool,  at  the  charterer's  option.  The  plaintiff  must 
have  known  that  the  ship  was  French.  The  charter 
party  was  entered  into  by  the  master  in  pursuance  of 
his  general  authority  as  master,  and  not  under  any 
spedal  authority  from  the  owner.  The  plaintiff  shipped 
a  cargo  at  St.  Mare  for  Liverpool,  with  which  the  vessel 
sailed.  On  her  voyage,  she  sustained  damage  from  a 
storm,  which  compeUed  her  to  put  into  Fayal,  a  Portu- 
gvese  port,  for  repair.  There  the  master  properly  bor- 
rowed money  upon  bottomry  of  the  ship,  freight  and 
cargo,  and  repaired  the  ship,  which  proceeded  with  the 
cargo,  and  arrived  in  safety  at  Liverpool  The  bond- 
holder proceeded  in  the  Court  of  Admiralty  against  the 
ship,  freight,  and  cargo.  The  ship  and  freight  were 
iosofficient  to  satisfy  the  bond;  the  deficiency  and  costs 
fell  upon  the  plaintiff  as  owner  of  the  cargo,  and  in 
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1865.       respect   thereof  he   seeks  to  be  indemnified  by  the 

Lloyd        defendants  as  shipowners. 
GuiBERT  ^^®  defendants  abandoned  the  ship  and  freight ;  and 

it  must  be  taken  as  a  fact  (because  it  is  alleged  and  not 
denied)  that^  by  the  lav  of  France,  they  abandoned  in 
time,  and  in  such  manner,  and  under  such  circumstances 
as  are  required  by  the  French  law,  and  that  according 
to  that  law,  abandonment,  (by  which  we  understand  a 
giving  up  of  the  ship  and  freight  to  the  shippers,  see 
Dakin  v.  Oxley  (a),)  absolved  him  from  liability.  This 
law,  if  applicable,  is  one  which  furnishes  an  absolute 
bar  to  the  plaintiff's  claim  by  way  of  satisfaction  or 
dischai^e,  and  affected  the  validity  of  the  claim,  and 
not  merely  the  mode  of  proceeding  to  enforce  it. 
Whether  the  French  law  permits  abandonment  under 
such  exceptional  circumstances  is  a  question  of  fact  not 
before  us,  and  which  for  the  present  purpose  we  must 
assume  to  be  answered  in  the  affirmative.  (See,  how- 
ever, Devilleneuve  et  Masse^  Dictionnaire  du  Contentiettx 
Commercial^  titre  Armateur,  ss.  23,  25.) 

By  the  English  law,  a  shipowner,  under  such  circum- 
stances, is  liable  personally,  and  not  merely  to  the  value 
of  the  ship  and  freight.  And  it  is  alleged,  and  not 
denied,  that  the  Danish,  Portuguese  and  Haitien  laws 
agree  in  this  respect  with  our  own.  The  law  of  the 
port  of  loading  at  Haiti  was  not  however  relied  upon 
in  argument. 

Upon  these  facts,  it  was  insisted  for  the  plaintiff  that 
the  decision  ought  to  proceed  upon  either  what  was 
called  the  "  General  Maritime  Law*'  as  regulating  all 
maritime  transactions  between  persons  of  different 
nationalities  at  sea ;  the  Danish  law,  as  that  of  the  place 
(a)  15  C.  B.  N.  S.  646.  666. 
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where  the  contract  was  made  ("lex  loci  contractus");        igg5 

the  Portuguese  law,  because  the  bottomry  bond,  which        j^^^ 

b  one  sense  caused  the  question  to  arise,  was  given  in     q  j^'  ^^ 

a  Portuguese  port,  and  the  rule  that  the  place  gOTcms 

the  act  ('*  locus  regit  actum")  was  supposed,  therefore,  to 

furnish  a  solution ;  or  the  English  law,  as  being  that  of 

the  place  of  the  final  act  of  performance  by  the  delivery 

of  the  cargo  ("  quasi  lex  loci  solutionis")  ;  in  either  of 

which  alternatives  the  liability  of  the  defendant  was 

established.    And  it  was  argued,  that,  the  charterparty 

hafing  been  entered  into  band  Jide  in  the  ordinary 

coarse  of  business  by  the  master,  within  the  scope  of 

his  ostensible  authority  to  contract  for  the  employment 

of  the  vessel,  which  the  owner,  by  appointing  a  master 

and  sending  him  abroad  in  command,  allows  him  to 

assome,  the  right  of  the  charterer  could  no  more  be 

narrowed  by  a  provision  of  foreign  law  unknown  to 

him  than  by  secret  instructions  from  the  owners,  which 

woald  clearly  be  inoperative — a  proposition  which  needs 

no  authority  in  our  law,  and  for  which  French  authority 

will  be  found  in  Paillief^  edition  of  the  Code  de  Commerce^ 

art.  216,  in  the  note. 

For  the  defendants,  it  was  contended,  that  by  the 
French  law  they  are  absolved,  and  that  that  law,  as 
being  that  of  the  ship,  governs  the  case,  either  because 
of  the  character  of  the  transaction  itself,  shewing  that 
the  plaintiff  impliedly  submitted  his  goods  to  the 
operation  of  the  law  of  the  ship,  or  because  the  master, 
i4io  entered  into  the  contract,  (though  his  doing  so  was 
within  the  scope  of  the  authority  which  he  was  allowed 
by  the  owner  to  assume),  was  disabled  by  the  French 
law  from  binding  his  owners,  otherwise  than  with  the 

VOL.  VI.  K  B.  &  s. 
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]865.  exception  expressed  or  implied  of  exemption  from 
Lloyd  liability  by  abandonment,  and  that  of  such  disability, 
or  lack  of  authority,  his  flag  was  suflBcient  notice. 

Upon  this  latter  ground,  the  Court  of  Queen's  Bench 
gave  judgment  for  the  defendants,  not  expressing  any 
opinion  upon  the  former ;  whereupon  the  plaintiff 
brought  error,  and  the  case  was  well  argued  at  the 
Sittings  after  Trinity  Term  last,  before  £rfe,  C.  J.,  Pol- 
lock, C.  B.,  Martin,  B.,  Keating,  J.,  Pigott,  B.  and  myself, 
when  we  took  time  to  consider. 

In  determining  a  question  between  contracting  par- 
ties, recourse  must  first  be  had  to  the  language  of  the 
contract  itself,  and  (force,  fraud,  and  mistake  apart) 
the  true  construction  of  the  language  of  the  contract 
(lex  contractus),  is  the  touchstone  of  legal  right.  It 
often  happens,  however,  that  disputes  arise,  not  as  to 
the  terms  of  the  contract,  but  as  to  their  application  Ho 
unforeseen  questions,  which  arise  incidentally  or  acci- 
dentally in  the  course  of  performance,  and  which  the 
contract  does  not  answer  in  terms,  yet  which  are  within 
the  sphere  of  the  relation  established  thereby,  and 
cannot  be  decided  as  between  strangers. 

In  such  cases  it  is  necessary  to  consider  by  what 
general  law  the  parties  intended  that  the  transaction 
should  be  governed,  or  rather  to  what  general  law  it  is 
just  to  presume  that  they  have  submitted  themselves  in 
the  matter. 

A  familiar  illustration  of  this  wiU  be  found  in  the 
rule,  that  the  lawful  usages  of  a  market  are  as  much ' 
part  of  a  contract  entered  into  there,  which  does  not 
expressly  exclude  them,  as  if  they  were  set  down  at 
large.     The  binding   force  of  such  usages  does  not 
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depend  so  mucli  upon  the  knowledge  of  the  parties  as  18(35. 
upon  implied  acquiescence :  for  whoso  goes  to  Rome  liotd 
must  do  as  those  at  Rome  da  Guibxss. 

So,  in  the  abs^ice  of  express  provision  or  special 
usage,  the  general  law  itself,  in  many  points  of  view 
only  a  more  extended  usage,  supplies  the  gaps  which 
the  parties  have  left,  and  in  doing  so  sometimes  modifies 
tbe  construction  of  general  words  in  the  contract     For 
instance,  a  common  carrier,  while  on  the  one  hand  he 
is  bound  by  stringent  rules  for  the  protection  of  his 
customers,  on  the  other  he  is  allowed  certain  exemptions 
from  liability,  even  upon  an  express  contract  if  it  do 
not  exclude  such  exemptions.     Thus,  by  the  common 
law  of  England  a  person  who  expressly  contracts  abso- 
lutely to  do  a  thing,  not  naturally  impossible,  is  not 
excused  for  non-performance  because  of  being  prevented 
by  the  act  of  God,  or  the  King^s  enemies  Paradine  v. 
Jane  (a) ;   and  yet,   in  consideration  of  the  risks   to 
vhich  common  carriers  are  exposed,  such  prevention  is 
in  their  case  an  implied  exception.     And  in  the  case  of 
ordinary  bailees  entrusted  with  the  custody  of  goods, 
whether  by  express  contract  or  not,  the  exceptions  of 
overwhelming  force  (vis  major),  and  accident  without 
&nlt  (casus  fortuitus),  are  implied. 

In  the  case  of  carriers  by  sea,  these  latter  exceptions 
(▼is  major  and  casus  fortuitus)  are  now,  as  to  British 
ships  stipulated  for  by  the  common  exception  in  the 
charter-party  or  bill  of  lading ;  whilst  in  foreign  con- 
tracts of  affreightment,  even  when  made  in  British 
ports,  such  express  stipulation  is  sometimes  omitted; 
ss  for  instance  in  the  Spanish  charter  in  Blasco  v. 
Fletcher  (b),  because  by  the  law  of  many  countries  such 
(a)M.2^.  {b)  l4aB,N.8.l47;32L.J,aP.fm. 

K  2 
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1865.        an  exception  is  implied;  (See  Cataregis  Disc,  xxiii.; 

^^^        Codiffo  de  Comercio,   art.  935;    AOgemeinet  DeuUcltes 

GuiMBT      JOandels'Gesetzbuch,  art  703.),  so  that,  in  the  case  just 

/      referred  to,— if  the  lex  loci  contractfis  were  to  prevail, 

the  owner  of  a  Spanish  yessel,  chartered  in  Liverpool  for 

the  Havana,  might  lose  the  protection  which  the  owner 

of  an  English  vessel  would  of  coarse  have  stipulated 

for.     And  this  diversity  (or  conflict)  upon  a  point  so 

important,  shews  that  the  present  and  like  questions 

affect  not  only  contracts  entered  into  by  masters  of 

ships,  the  law  of  whose  country  distinguishes  between 

the  obligation  of  a  contract  by  the  master  as  such,  and 

that  of  the  owner  himself,  or  his  broker,  or  of  the  master 

acting  with  a  plenary  authority,  but  touch  all  contracts 

I        of  affreightment  entered  into  in  respect  of  any  vessel  in 

V,       a  port  foreign  as  to  her,  whether  the  master  happens  to 

be  an  owner  or  not. 

Hitherto  we  have  viewed  the  question  generally ;  but 
in  order  to  its  satisfactory  solution  as  applied  to  the 
present  case,  we  must  deal  with  the  operative  facts,  that 
the  contract  of  affreightment  was  made  by  persons  of 
different  nationalities  in  a  place  where  both  of  them 
were  foreigners,  to  be  performed,  partly  there  by  break- 
ing ground  in  order  to  start  for  the  port  of  loading, — a 
place  where  both  parties  would  also  have  been  foreigners; 
partly  at  the  latter  port  by  taking*  the  cargo  on  board; 
and  partly  on  board  a  ship  at  sea,  subject  there  to  the 
laws  of  her  own  country,  and  never  out  of  its  jurisdiction 
as  to  acts  done  by  those  on  board ;  and  partly  by  final 
delivery  in  the  port  of  discharge ;  that  the  principal 
subject-matter  of  the  contract  was  the  employment  of 
a  foreign  ship  for  a  voyage  across  the  high  seas;  and 
that  the  question  in  dispute  arose  in  consequence  of  sea 
damage  to  the  ship,  and  its  ordinary  result. 
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In  the  diveFBity  or  conflict  of  laws,  which  ought  to  1864. 
prerail^  is  a  question  that  has  called  forth  an  amazing  i,u>\d 
amount  of  ingenuity,  and  manv  differences  of  opinion,  guibe&t. 
It  is,  however,  generally  agreed  that  the  law  of  the  place 
where  the  contract  is  made,  is  primd  facie  that  which 
the  parties  intended,  or  ought  to  be  presumed  to  have 
adopted  as  the  footing  upon  which  they  dealt,  and  that 
such  law  ought  therefore  to  prcTail  in  the  absence  of 
drcumstanoes  indicating  a  different  intention,  as  for 
instance  that  the  contract  is  to  be  entirely  performed 
elsewhere,  or  that  the  subject-matter  is  immoveable 
property  situated  in  another  country,  and  so  forth; 
which  latter  though  sometimes  treated  as  distinct  rules, 
appear  more  properly  to  be  classed  as  exceptions  to  the 
more  general  one,  by  reason  of  the  circumstances  indi- 
cating an  intention  to  be  bound  by  a  law  different  from 
that  of  the  place  where  the  contract  is  made ;  which 
intention  is  inferred  from  the  subject-matter  and  from 
the  surrounding  circumstances,  so  far  as  they  are  rele- 
rant  to  construe  and  determine  the  character  of  the 
contract. 

The  present  question  does  not  appear  to  have  ever 
been  decided  in  this  country,  and  in  America  it  has 
received  opposite  decisions,  equally  entitled  to  respect ; 
see  Arayo  v.  Currell  (a)  and  Pope  v.  Nickersan  (ft).  We 
must  therefore  deal  with  it  as  a  new  question,  and 
endeavour  to  be  guided  in  its  solution  by  a  steady 
application  of  the  general  principle  already  stated,  viz., 
that  the  rights  of  the  parties  to  a  contract  are  to  be 
judged  of  by  that  law  which  they  intended,  or  rather 
by  which  they  may  justly  be  presumed  to  have  bound 
themselves. 

(a)  1  Louit,  S,  528.  {/>)  3  Story  B,  465. 
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1865.  We  must  apply  this  test  sacoessively  to  the  various 

Lj^q^jj       laws  which  have  been  suggested  as  applicable ;  and  first 
g,    ^-  to  the  alleged  general  maritime  law. 

We  can  understand  this  term  in  the  sense  of  the 
general  maritime  law  as  administered  in  the  English 
Courts,  that  being  in  truth  nothing  more  than  English 
law,  though  dealt  out  in  somewhat  different  measures 
in  the  common  law  and  Chancery  Courts,  and  in  the 
peculiar  jurisdiction  of  the  Admiralty ;  but  as  to  any 
other  general  maritime  law  by  which  we  ought  to 
adjudicate  upon  the  rights  of  the  subject  of  a  country 
which,  by  the  hypothesis,  does  not  recognise  its  alleged 
rule,  we  were  not  informed  what  may  be  its  authority, 
limits,  or  sanction.  Passing  over  the  common  ground 
of  ethics,  and  the  elementary  ideas  of  natural  law  (jus 
gentium),  such  as  the  rights  of  prior  occupancy  and  self 
preservation,  the  privilege  and  exemption  of  necessity, 
the  common  duties  of  humanity,  of  more  or  less  perfect 
obligation,  the  idea  of  property,  including  the  obligation 
of  contracts,  and  those  obligations,  for  the  most  part 
conventional,  upon  which  is  based  the  modem  system  of 
international  law  (jus  inter  gentes) :  inasmuch  as  these 
supply  no  precise  rule  for  the  matter  in  hand, — ^it  would 
be  difficult  to  maintain  that  there  is  as  to  such  questions 
as  the  present,  depending  in  a  great  measure  upon 
national  policy  and  economy,  any  general  in  the  sense 
of  universal  law,  binding  at  sea,  any  more  than  upon 
land,  nations  which  either  have  not  assented  or  have 
withdrawn  their  assent  thereto* 

Moreover,  we  are  not  satisfied  that  there  is  any  such 
general  concurrence  of  mankind,  that  shipowners  should 
be  absolutely  answerable  personally  for  the  acts  of  the 
master.     Pothier  {Contrat  de    Charte-partie,   Na   34) 
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was  cited  in  the  afiKrmatiTe,  and  Emerigon  {Cofitrats  a        1865. 

fa  Graue,  chap.   4,  sect   11)  upon  the  negative  side,        ju^^i 

PoUiier^  founding   his    interpretation   upon    the    civil      goibbbt 

law,  de  exercitoriS   actione    (see    Valin   sur   TOrdm- 

nance  de  la   Marine,   livre  2,   tit.  8,  art.  2),  thought 

that  the  clause  of  the  celebrated  *'  Ordonnance  de  la 

Marine"   of  1681,    (Livre  2,   tit.   8,    art.  2),    from 

whidi  art  216  of  the  Code  de  Commerce  was  taken^ 

apphed  only  to  illicit  acts  of  the  master^  and  that  upon 

his  contracts  the  owner  was  liable^  and  could  not  get 

rid  of  liability  by  abandonment     Emerigon,  on   the 

other  handy  founding  his   opinion  upon  the  general 

rale  of  maritime  law,  as  he  understood  it,  thought  that 

from  liability  for  aU  acts  of  the  master,  whether  licit 

or  illicit,   including   contracts,  the  owner  could  free 

himself  by  abandonment.     The  jurisprudence  of  the 

Court  of  Cassation  leant  towards  the  opinion  of  Pothier, 

and  that  led,  in  1841,  to  the  modification  of  Art.  216  to 

its  present  shape,  by  which,  according  to  the  statement 

of  the  learned  annotator  in  Sireg's  Code  de  Commerce 

iomote,  by  Gilbert,  Note  18,  upon  Art  216,  the  opinion 

of  Emerigon  is  now  established  in  .France.     To  this  may 

be  added  that  similar,  though  not  identical,  provisions 

fbrlhe  protection  of  the  owner  are  to  be  found  in  other 

codes;  for  instance,  that  of  Spain  {Codigo  de  Comercio, 

art  621,  622),  and  Prusda  {Allgemeines  Deulsches  Han" 

deU'Geseizbuch,  art.  451,  452,  453,  and  the  following). 

This  is  sufficient  to  show  that  there  is  no  general 

anifcNnn  rule  in  maritime  law  upon  the  subject;  indeed, 

looking  at  home,  there  seems  little  if  any  difference  in 

principle  between  the  French  law  under  consideration, 

and  our  own  statutory  provisions  for  limited  liability, 

in  respect  of  obligations  by  reason  of  collision,  which 
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1865.  latter  have  now  by  express  enactment  been  extended 
Lloyd  ^  collision  between  British  and  foreign  yessels,  (stat.  25 
GciBEET  *  ^^  ^^^^'  ^'  ^'  '•  ^*)  ^*^  Amalia  (a).  In  truth,  any 
general,  much  more  any  universal  maritime  law,  binding 
upon  all  nations  using  the  highway  of  the  sea  in  time 
of  peace,  except  when  limited  as  administered  in  some 
Court,  is  easier  longed  for  than  found.  Accordingly, 
we  observe  that  both  the  very  learned  Judge  of  the 
Court  of  Admiralty,  and  the  Judicial  Committee  of  the 
Privy  Council,  in  deciding  in  the  case  of  The  Hamburg 
{Duranty,  appt..  Hart,  respt,)  (i),  that  the  validity  of 
a  bottomry  bond  given  in  a  foreign  port  was  to  be 
determined  by  the  general  maritime  law,  and  not  by 
the  law  of  the  ship  or  the  port  where  the  bond  was 
given,  added  to  the  expression  '*  the  general  maritime 
law''  this  qualification,  viz.  ''as administered  in  England/^ 
That  case  was  cited  as  an  authority,  and  at  first  sight  it 
appeared  to  be  one,  for  applying  English  law  to  the  pre- 
sent case,  but  upon  consideration  it  appears  altogether 
distinguishable.  The  alleged  agency  of  the  master  in 
that  case  was  founded  upon  necessity  alone,  and  it  was 
incumbent  upon  the  bondholder  to  establish  such  neces- 
sity by  evidence,  and  in  order  to  do  that  he  was  bound 
(according  to  the  rule  prevailing  since  the  case  of  The 
Bonaparte  (c),)  to  shew  a  communication  with  the 
owner  of  the  cai^o,  that  being,  as  the  Court  held, 
reasonably  practicable.  So  that  the  lex  fori  was  un- 
doubtedly supreme  upon  the  question  which  then  arose, 
it  being  one  of  evidence  and  procedure.  Had  the 
decision  been    intended    to   go   farther,  the  Judicial 

(a)  \Moo,RC.C.N,8,An\  ^  L.  J.  P,  M.  ^  A,  l^l, 
{b)  2  Moo,  P.  a  iV:  A  289;  33  X,  J,  P.  M.  j-  A.  116, 
(c)  8  Rfoo.  P,  a  a  469. 
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Committee  of  tbe  Privy  Council  would  probably  have        1865. 
omsidered  and  compared  the  case  of  Cammell  v.  SetoeUj        Lwtd 
n  errcr  (a) ;   and  pointed  out  the  distinction  in  this      guibmt. 
respect  between  a  hypothecation  in  case  of  necessity^ 
and  a  sale  in  case  of  necessity^  which,  according  to  the 
decision  of  the  majority  of  the  Court  in  Cammell  y. 
Sewell,  i^nst  the  opinion  of  Byks  J.,  depends  for  its 
validity  upon  the  law  of  the  place  where  the  sale  was 
made,  and  not  the  general  maritime  law  as  adminis- 
tered in  England;  upon  which,  however,  we  offer  no 
opinion. 

In  one  other  point  of  view  the  general  maritime  law, 
as  administered  in  England,  or  (to  avoid  periphrasis) 
the  law  of  England^  viz.  as  the  law  of  the  contemplated 
place  of  final  performance,  or  port  of  discharge,  remains 
to  be  considered.  It  is  manifest,  however,  that  what 
was  to  be  done  at  Liverpool  (besides  that  it  might  at 
the  charterer's  option  have  been  done  at  Havre)  was 
bat  a  small  i>ortion  of  the  entire  sendee  to  be  rendered, 
and  that  the  character  of  the  contract  cannot  be  deter- 
mined thereby.  It  is  true  that  as  to  the  mode  of 
delivery  the  usages  of  Liverpool  would  govern,  as  those 
ti  Algiers  did  in  Robertson  v.  Jackson  (6),  and  as,  in 
the  mode  of  taking  on  board  the  cargo,  the  usage  of  the 
port  of  loading  would  be  regarded.  See  Hudson  v. 
Clementson  (c),  and  the  custom  set  out  in  the  pleadings 
in  Gattomo  v.  Adams  (d),  which  custom  was  proved  at 
the  trial,  Ouildhatt  Sittings  after  Michaelmas  Term, 
1802,  and  made  an  end  of  the  case:  and  in  this  point 
of  new  it  seems  impossible  to  exclude  the  law  of 

(tf)  6  H  #^:  728;  29  X.  J.  Exek.  850. 

(b)  2  a  B.  412. 

(c)  18C.A213;  26  i.  j;  C.  P.  234. 

(d)  12  C.  B,  N.  S.  660. 
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1865.        England  or  even  that  of  Haiti  from  relevancy  in  respect 

LwT^^        of  the  manner  of  performing  that  portion  of  the  service 

^   ^*  contracted  for,  which  was  to  be  rendered  in  their  re- 

6  VI  BERT.  ' 

spective  territories;  because  the  ship  must  needs  for  the 
time  being  conform  to  the  usages  of  the  port  where  she 
is.  And  for  a  like  reason,  the  adjustment  of  a  general 
average  at  the  port  of  discharge,  according  to  the  law 
prevailing  there,  is  binding  upon  the  shipowner  and  the 
merchant  who  must  be  taken  to  have  assented  to  adjust- 
ment being  made  at  the  usual  and  proper  place,  and^ 
as  a  consequence,  according  to  the  law  of  that  place : 
Simonds  v.  White  (a). 

It  is  unnecessary  however  to  discuss  this  point  farther 
because  we  have  been  anticipated  and  the  question  set 
at  rest  in  an  instructive  judgment  of  the  Judicial  Com- 
mittee delivered  by  the  Lord  Justice  Turner,  since  the 
argument  of  the  present  case,  in  The  Peninsular  and 
Oriental  Steam  Navigation  Company^  appts.,  Shand, 
respt.  (&),  where  a  passenger  in  an  Engliih  vessel  from 
Southampton  to  the  Mauritius,  where  French  law  prevails, 
sued  the  shipowner  for  the  loss  of  his  baggage  upon 
an  alleged  liability  by  French  law,  from  which  liability 
the  shipowner  was  exempt  by  the  English  law,  and  the 
passenger  obtained  judgment  in  his  favour  in  the  Mau' 
ritius  Court,  which  judgment  was  reversed  upon  appeal 
by  the  Judicial  Committee ;  their  Lordships  holding  that 
the  law  of  England  governed  the  case. 

Next,  as  to  the  law  of  Portugal:  the  only  semblance 
of  authority  for  resorting  to  that  law,  as  being  the  law 
of  the  place  where  the  bottomry  bond  was  given,  is  the 
case  already  referred  to  of  Cammell  v.  Sewell  in  error  (c) ; 

(a)  2  B.  #  a  805. 

{b)  Privy  Council,  ^Oth  Ju^,  1895 1  llJur.  N.  8.  771. 

(c)  5  H.  #  3r.  728,  29  L.  J.  Exeh.  350. 
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and  we  consider  that  the  jildgment  in  that  case,  if  appli-        1865. 
cable  at  all^  as  to  which  we  say  nothing,  could  only        Lloyd""^ 
affect  the  validity  of  the  bottomry,  and  not  the  duties     gotwuii. 
imposed  upon  the  shipowner  towards  the  merchant  by 
the  &ct  of  the  bottomry,  which  duties  must  be  traced  to    . 
the  contract  of  affreightment  and  the  bailment  founded    ;' 
thereupon.  / 

The  law  of  Haiti  W9^  not  mentioned  nor  relied  upon 
in  the  argument;  and  there  remain  only  to  be  con- 
sidered the  laws  of  Denmark  and  of  France;  between 
which  we  must  choose. 

In  fayour  of  the  law  of  Denmark^  there  is  the  cardinal 
fact  that  the  contract  was  made  within  Danish  territory; 
and,  further,  that  the  6rst  act  done  towards  performance 
was  weighing  anchor  in  a  Danish  port. 

For  the  law  of  France,  on  the  other  hand,  many 
practical  considerations  may  be  suggested;  and,  first, 
the  subject-matter  of  the  contract,  the  employment  of  a 
tea-going  vessel  for  a  service,  the  greater  and  more 
onerous  part  of  which  was  to  be  rendered  upon  the  high 
seas,  where  for  all  purposes  of  jurisdiction,,  criminal  or 
dvil,  with  respect  to  all  persons,  things,  and  transactions 
on  board,  she  was,  as  it  were,  a  floating  island,  over 
which  France  had  as  absolute,  and  for  all  purposes  of 
peace  as  exclusive,  a  sovereignty  as  over  her  dominions  by 
land,  and  which  even  whilst  in  a  foreign  port,  according  to 
notions  of  jurisdiction  adopted  by  this  country  (stats.  18 
fcl9  nct.c.91.  S.21.;  24&25  Fict.  c.  94u  a.  9.),  and 
carried  to  a  greater  length  abroad  {Ortolan,  Diplomatic 
de  la  Mer,  c  xiii.,  the  work  of  a  French  naval  ofScer, 
but  of  which  a  jurist  might  well  be  proud), — was  never 
completely  removed  from  French  jurisdiction. 

Further,  it  must  be  remembered  that,  although  bills 
of  lading  are  ordinarily  given  at  the  port  of  loading. 
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1866.  charter-parties  are  often  made  ebewhere ;  and,  it  seems 
Li^yjj  strange  and  unlikely  to  have  been  within  the  contem- 
GviBuiT.  plft^^^i^  of  the  parties  that  their  rights  or  liabilities  in 
respect  of  the  identical  voyage  should  vary,  first 
according  as  the  vessel  was  taken  up  at  the  port  of 
loading  or  not,  and  secondly,  if  she  were  taken  up  else- 
where, according  to  the  law  of  the  place  where  the 
charter-party  was  made,  or  even  ratified.  If  a  French-- 
man  had  chartered  the  Olivier  upon  the  same  terms  as 
the  plaintiffs  did,  it  should  seem  strange  if  he  could 
appeal  to  Danish  law  against  his  own  countrymen, 
because  of  the  charter-party  being  made  or  ratified  in  a 
Danish  port,  though  for  a  service  to  be  rendered  else- 
where by  a  transient  visitor,  for  the  most  part  i^thin 
French  jurisdiction. 

Moreover,  there  are  many  ports  which  have  few  or  no 
sea-going  vessels  of  their  own,  and  no  fixed  maritime 
jurisprudence,  and  which  yet  supply  valuable  cargoes  to 
the  ships  of  other  countries.  Take  Alexandria,  for 
instance,  with  her  mixed  population  and  her  maritime 
commerce  almost  in  the  hands  of  strangera.  Is  every 
vessel  that  leaves  Alexandria  with  grain  under  a  charter- 
party  or  bill  of  lading  made  there,  and  every  passenger 
vessel  leaving  Alexandria  or  Suez,  be  she  English, 
Austrian,  or  French,  subject  to  Egyptian  law  ?  As  to 
not  a  few  half  savage  places  in  Africa  and  Asia,  with 
neither  sea-going  ships  nor  maritime  laws,  a  similar 
question — What  is  the  law  in  such  cases,  or  is  there 
none  except  that  of  the  Court  within  whose  jurisdiction 
the  litigation  first  arises  ? 

Again,  it  may  be  asked,  does  a  ship  which  visits  many 
ports  in  one  voyage,  whilst  she  undoubtedly  retains  the 
criminal  law  of  her  own  country,  put  on  a  new  sort  of  civil 
liability,  at  each  new  country  she  visits,  in  respect  of 
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ciiso  there  taken  on  board  ?    An  English  steamer,  for        is65. 
instanoe,  starts  from  Souihamptm  for  Gibraltar,  calling        Ju^d 
St  Vigo,  Lisbon,  and  Cadiz.     A  Portuguese  going  in  her      q^iJ',,, 
from  Southampton  to    Vigo  would  naturally  expect  to 
sail  subject  in  all  respects  to  English  law,  that  being 
the  law  of  the  place,  and  the  ship.    But,  if  the  locality 
of  the  contract  is  to  govern  throughout,  an  Englishman 
going  from  Vigo  to  Lisbon  on  the  same  vojage,  would 
be  under  English  law  as  to  crimes  and  all  obligations 
not  connected  with  the  contract  of  carriage,  but  under 
Spanish  law  as  to  the  contract  of  carriage;  and  a  Spa- 
niard going   from   Lisbon  to   Cadiz   during  the  same 
foyage  would  enjoy  Portuguese  law  as  to  his  carriage, 
and  be  subject  to  English  law  in  other  respects. 

The  cases  which  we  have  thus  put  are  not  extreme 
nor  exceptional;  on  the  contrary,  they  are  such  as 
would  ordinarily  give  rise  to  the  question,  which  law  is 
to  prevail?  The  inconvenience  and  even  absurdities 
which  would  follow  from  adopting  the  law  of  the  place  of 
contract  in  preference  to  that  of  the  vessel,  are  strong  to 
prove  that  tjie  latter  ought  to  be  resorted  to. 

No  inconvenience  comparable  to  that  which  would 
attend  an  opposite  decision  has  been  suggested.  The 
ignorance  of  French  law  on  the  part  of  the  charterer  is 
no  more  than  many  Englishmen  contracting  in  England  / 
with  respect  to  English  matters  might  plead  as  to  their 
ovn  law,  in  case  of  an  unforeseen  accident. 

Nor  can  we  allow  any  weight  to  the  argument,  that 
this  is  an  impolitic  law,  as  tending  to  interfere  with 
oommerce,  especially  in  making  merchants  cautious 
how  they  engage  foreign  vessels.  That  is  matter  for 
the  consideration  of  foreigners  themselves,  and  nothing 
short  of  a  violation  of  natural  justice,  or  of  our  own 
hiws,  could  justify  us  in  holding  a  foreign  law  void  because 
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1866.  of  being  impolitic.  No  doubt  the  French  law  w  as  intended^ 
Llotd  to  encourage  shipping,  by  limiting  the  liability  of  ship- 
GviBXBT.  owners,  and  in  this  respect^  it  goes  somewhat  farther 
than  our  own;  but  whether  wisely  or  not  is  a  questioa 
within  the  competence  and  for  the  consideration  of 
the  French  legislature,  and  upon  which,  sitting  here,  we 
ought  to  pronounce  no  opinion. 

Exceptional  cases,  should  they  arise,  must  be  dealt 
with  upon  their  own  merits.  In  laying  down  a  rule  of 
law,  regard  ought  rather  to  be  had  to  the  majority  of 
cases  upon  which  doubt  and  litigation  are  most  likely 
to  arise ;  and  the  general  rule,  that  where  the  contract 
of  affreightment  does  not  provide  otherwise,  there,  as 
between  the  parties  to  such  contract,  in  respect  of  sea 
damage  and  its  incidents,  the  law  of  the  ship  should 
govern,  seems  to  be  not  only  in  accordance  with  the 
probable  intention  of  the  parties,  but  also  most  con- 
sistent and  intelligible,  and  therefore  most  convenient 
to  those  engaged  in  commerce. 

lii  order  to  preclude  all  misapprehension,  it  may  be 
well  to  add,  that  a  party,  who  relies  upon  a  right  or  an 
exemption  by  foreign  law,  is  bound  to  bring  such  law 
properly  before  the  Court,  and  to  establish  it  in  proof. 
Otherwise  the  Court,  not  being  authorized  to  notice 
such  law  without  judicial  proof,  must  proceed  according 
to  the  law  of  England.  (See  Brown  v.  Gracey,  note  to 
Lacon  v.  Higgins  (a).) 

For  these  reasons  we  have  arrived  at  the  same  con- 
clusion as  the  Court  of  Queen's  Bench,  and,  without 
examining  the  grounds  upon  which  that  Court  proceeded, 
we  are  of  opinion  that  the  judgment  was  right,  and 
ought  to  be  afSrmed. 

Judgment  affirmed. 

ia)  D.  4-  R.  N,  P.  a  41. 
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[1866.] 

WiNSOR  against  The  Queen  (in  error),         [Wednesday, 

^  -*.  \  y  January24ih.] 

1.  In  a  case  of  felony,  capital  op  otherwise,  the  Judge  has  a  dia-    Trial  for 
eretionaiy  power  to  diBcnarge  the  juiy  without  consent  of  either  of  the  felony. 
pirticfl,  where  after  sufficient  time  for  deliberation  they  are  unable  to  Discharge  of 
agree;  and  such  discharge  is  no  bar  to  another  trial  of  the  accused  upon  jury  without 
the  same  indictment.  verdict. 

2.  The  discretion  of  the  Judge  in  exercising  that  power  cannot  be   Second  trioL 
renewed  by  a  Court  of  error.  ^      Error. 

3.  Qk^re,  whether  after  the  juiy  haye  retired  to  consider  their  yerdict  Discretion  of 
refreshment  may,  in  the  exercise  of  his  discretion,  be  given  them  by  Judas. 

Oder  of  the  Judge  ?  Befreshment 

4.  Qtuere,  whether  a  verdict  in  a  criminal  trial  can  be  lawfully  taken  to  Jury. 
tad  recorded  on  the  Lord's  day  ?  Verdict  on 

6.  The  practice  of  carrying  the  jury  about  in  carts  till  they  have  Jjord^s  day. 
agredldoubted.  Carrying  jury 

6.  Writ  of  error  upon  a  judgment  on  an  indictment  at  the  Summer  about  in  carts, 
Aasizea  for  the  county  of  D.  alleged  that  at  the  Spring  Assises  for  the  jccompUcs. 
aazD6  county,  the  plaintiff  in  error  and  M.  A.  H.  were  tried  for  murder ; 
that  after  the  case  on  the  part  of  the  Crown  and  of  the  prisoners  had 
been  concluded,  and  the  Judge  had  charged  the  jury,  the  juiy  havioff 
be^n  then  kept  together  for  thirty-two  hoiirs  during  the  trial,  retired 
to  eoDSttlt  upon  their  verdict,  and  after  five  hours,  that  is  to  say  at 
fiTB  minutes  before  midnight  on  Saturday^  and  before  the  Lord's  day, 
their  returned  to  the  bar,  and  bein^  asked  by  the  Court  whether  they 
had  agreed  upon  their  verdict  said  that  they  had  not,  and  that  they 
eould  not  aeree  upon  any  verdict;  and  therefore,  because  it  appeared  to  ' 
the  Court  Uiat  the  jurors  had  not  agreed  and  were  unable  to  agree  upon 
anv  verdict,  and  because  all  other  the  business  of  the  session  of  gaol 
deUTeiT  was  finished,  and  because  the  Lord's  day  was  immediately  at 
hand,  and  because  the  justices  were  required  to  proceed  to  the  county 
of  C.  on  Monday  next  ensuing,  and  because  it  appeared  to  the  justices 
that  for  the  reasons  aforesaid  it  was  necessary  to  discharge  the  jury, 
thej  did  on  the  ground  of  such  necessity  discharge  them ;  that  at  the 
next  assizes  the  Court,  on  the  application  of  the  Crown,  tried  the  plain- 
tiff in  error  upon  the  said  indictment,  separate  snd  apart  from  M.  A.  H., 
^d  M.  A,  H.  was  admitted  by  the  Court  .to  be  examined  and  give 
eyidenee  on  the  part  of  the  Crown  against  the  plaintiff  in  error,  whose 
trial  then  proceeded,  and  she  was  convicted  and  left  for  execution. 
Held, 

(1).  That  there  was  no  error. 

(2).  That  if  the  exercise  of  the  power  of  discharging  a  jury  after 
they  had  retired  to  consider  their  verdict  was  examinable  in 
error,  the  facts  stated  on  the  record  warranted  the  exercise  of  it. 
(3).  That  the  competency  of  M.  A.  H.  to  be  a  witness  could  not 
be  reviewed  in  a  Court  of  error,  but  sembU  if  it  could,  she 
was  not  incompetent ;  though,  per  Cockhum  C.  J.,  Blackburn 
uid  Mellor  JJ.,  it  would  have  been  better  before  she  was 
admitted  to  give  evidence  that  either  a  verdict  of  not  guilty 
should  have  oeen  taken  or  a  plea  of  guilty  taken  and  sentence 
passed. 

'pRROR  upon  a  judgment  on  an  indictment  at  the 
Summer  Assizes  for  the  county  of  Devon^  1863. 
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[1866.]  The  record,  after  alleging  that  at  the  Spring  Assizes 

WiHsoa  ^°'  *^**  county  in  1865,  before  Cromptan  J.  and  Chan- 
TheQuMMi.  ^^^*9  *^  indictmei^t  for  murder  was  found  against 
Charlotte  fFinsor  and  Mary  Ann  Harris,  to  which,  on 
Friday t  the  17th  March,  they  pleaded  not  guilty,  and 
that  because  the  trial  could  not  be  concluded  on  that 
day  it  was  adjourned  at  a  late  hour  until  Saturday,  the 
18th  March,  proceeded  thus:— ''And  after  the  case  on 
the  part  of  the  Crown  and  of  the  said  prisoners  respec* 
tively  has  been  duly  concluded,  the  said  justices  duly 
proceed  to  charge,  and  do  charge  the  jury  aforesaid, 
and  immediately  after  the  conclusion  of  the  said  charge 
of  the  said  justices  to  the  said  jury,  the  said  jury  having 
then  been  kept  together  for  the  space  of  thirty-two 
hours  or  thereabouts  during  the  said  trial,  do  retire 
from  the  bar  here  to  consult  upon  their  verdict  to  be 
given  upon  the  premises  in  the  said  indictment  specified, 
and  afterwards,  and  after  the  further  space  of  five  hours 
(that  is  to  say)  at  five  minutes  before  midnight  in  the 
night  of  the  said  Saturday,  the  18th  day  of  March  in 
the  year  aforesaid,  and  at  five  minutes  before  the  Lord's 
day,  the  said  jurors  return  to  the  bar  here,  and  being 
asked  by  the  Court  here  whether  they  have  agreed  upon 
their  verdict  they  say  that  they  have  not  agreed,  and 
unanimously  declare  that  after  full  consideration  they 
are  wholly  unable  to  agree,  and  cannot  agree  upon  any 
verdict  to  be  given  by  them  in  the  premises  aforesaid, 
and  therefore  because  it  manifestly  appears  to  the  Court 
here  that  the  said  jurors  after  five  hours  deliberation, 
and  such  consideration  among  themselves,  have  not 
agreed  upon  any  verdict,  and  declare  that  they  are 
unable  to  agree  and  are  unable  to  agree  upon  any 
verdict  to  be  given  upon  the  premises  aforesaid,  and 
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because  all  other  the  business  of  the  said  session  of      [1866.] 

gaol  delivery  is  finished  and  completed,  and  because  the       wissoa" 

Lord's  day  is  immediately  at  hand,  and  because  the  said    ,j^  n„j.Bjr 

JQstioes  of  our  said  Lady  the  Queen  are  required  by 

her  letters  patent  to  proceed  to  and  be  in  her  county 

of  Cornwall   on    Monday  now   next   ensuing,  in    the 

execttti<m  of  the  said  letters  patent,  and  because  it 

manifestly  appears  to  the  justices  here  that  for  the 

reasons  and  causes  aforesaid  it  is  necessary  to  discharge 

the  said  jury,  and  the  said  justices  do  decide  and  adjudge 

that  it  is  necessary  to  discharge  the  said  jury,  and  they 

do  on  the  ground  of  such  necessity  as  aforesaid  alto- 

gether  discharge  the  said  jury  from  giving  any  verdict 

upon  the  premises,  and  they  are  accordingly  discharged 

from  giving  their  verdict  upon  the  premises  aforesaid. 

And  the  said  Charlotte  Winsor  and  Mary  Ann  Harris 

are  by  the  said  justices  here  forthwith  committed  to  the 

custody  of  the  said  sheriff  of  the  said  county  of  Devon^ 

in  the  common  gaol  of  the  said  county,  safely  to  be 

kept  until  they  shall  be  thence  delivered  in  due  course 

of  law,  and  thereupon  the  said  sheriff  is  commanded 

that  he  have  the  bodies  of  the  said  Charlotte  Winsor 

and  Mary  Ann  Harris  at  the  next  general  session  of 

general  gaol-delivery  to  be  holden  for  the  said  county 

of  Deoon  to  answer  the  premises  in  the  said  indictment 

above  specified  and  charged  on  them.''     It  then  alleged 

that  at  the  next  Assizes,  before  Willes  and  Keating  JJ., 

Ae  i^lication  was  made  on  behalf  of  the  Crown  that 

Charlotte  Winsor  might  be  tried  upon  the  indictment 

Kpsrate  and  apart  from  Mary  Ann  Harris^  and  that 

Mary  Ann  Harris  might  be  examined  and  give  eyidence 

on  behalf  of  the   Crown  upon  ^the  trial   of  Charlotte 

^'insor  for  the  murder,  that  the  Court  allowed  the 

VOL.  TI.  L  B.    &  8. 
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[1866.]  application^  tbat  the  counsel  for  Charlotte  Winstar 
Wiiisoa  objected  that  in  consequence  of  the  proceedings  had  and 
The  Qossv.  **^^®^  "P^^  *^®  indictment  at  the  Spring  Assizes  Char- 
lotte  Winsor  could  not  be  legally  tried  before  the  said 
justices,  and  the  Court  ovemiled  the  objection;  and 
that  the  trial  of  Charlotte  Winnor  proceeded^  and  she  web 
found  guilty  and  left  for  execution. 

In  Michaelmas  Term,  1865,  November  24,  the  plaintiff 
in  error,  in  person,  under  the  custody  of  the  keeper  of 
the  gaol  at  Exeter,  by  virtue  of  a  writ  of  habeas  corpus 
for  the  purpose,  assigned  the  twenty-five  errors  following. 

1.  A  general  assignment  of  error. 

2.  On  the  first  trial  the  jury  were  dischai^ed  by  the 
justices  before  they  had  agreed  upon  their  verdict,  and 
without  giving  any  verdict. 

3.  The  same,  without  the  consent  of  either  of  the 
parties. 

4.  The  same,  without  any  fatality,  illness  or  mis- 
conduct  of  the  prisoner,  or  of  any  of  the  jurors,  or  of 
the  justices. 

5.  The  same,  there  being  no  incapacity  in  the  jurjr 
to  agree  to  a  verdict. 

6.  And  no  sufficient  cause,  reason  or  necessity  for 
the  same. 

7.  The  jury  having  declared  themselves  unable  to 
agree,  a  verdict  of  not  guilty  ought  to  have  been 
directed. 

8.  And  the  prisoner  ought  to  have  been  discharged 
from  further  prosecution,  peril  or  vexation. 

9.  And  judgment  of  acquittal  ought  to  have  been 
given. 

10.  The  prisoner  was  wrongfuUy  deprived  of  her  legal 
right  to  a  verdict  and  deliverance. 
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11.  And  to  a  continuation  and  conclusion  of  her  trial.       [1866.] 

12.  And  this,  before  the  justices  departed  from  the       Wisaoa 
county  of  Devon,  Sec  The  Qobm. 

13.  That  the  justices  had  no  power  to  adjourn  the 
case  till  the  next  general  Session  of  gaol  delivery. 

14.  That  the  proceedings  were  discontinued^  and  the 
prosecutor  and  witnesses  discharged  from  their  recog- 
nizances. 

15.  That  the  life  of  the  prisoner  being  in  peril  on 
the  first  trial,  the  second  trial  was  irregular  and  illegaL 

16.  That  the  second  trial  was  irregular  and  illegal, 
because  Maty  Ann  Harris,  who  was  jointly  charged 
with  the  prisoner  on  the  indictment,  was  admitted  to 
give  evidence,  and  gave  evidence  against  her  on  the 
second  triaL 

17.  And  was  admitted  against  her  as  an  approver. 

18.  Although  no  verdict  had  been  given  or  recorded 
either  for  or  against  her,  and  she  had  not  been  dis- 
chained,  and  no  nolle  prosequi  had  been  entered  in  her 
behalf. 

19.  And  remaining  jointly  charged  with  the  prisoner. 

20.  On  the  second  trial  the  jury  "  were  sworn  to 

speak  the  truth  of  and  concerning  the  premises  in  the 

mi  indictment  specified  and  charged  &c.,''  whereas  they 

should  have  been  sworn  "  to  well  and  truly  try  and  true 

deliYerance  make,  and  a  true  verdict  give  according  to 

the  e?idcnce.'' 

21.  For  the  reasons  aforesaid,  the  second  trial  was 
regular  and  illegal. 

22.  The  indictment  and  proceedings  were  not  sufficient 
m  law  to  warrant  the  judgment 

23.  The  judgment  ought  to  have  been  given  for  the 
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[1866.]  "^  The  Court  before  whom  the  prisoner  was  convicted 

^ijf^^ —  had  no  authority  or  jurisdiction  to  try  her. 
^-  25.  A  prayer  that  judgment  be  reversed. 

The  case  was  argued  on  January  23rd  and  24thy  and 
judgment  given  on  the  latter  day. 

Folkard  {Collins  with  him),  for  the  plaintiff  in  error. — 
First.  The  trial  by  jury  ought  to  be  preserved  intact^ 
and  the  course  pursued  here  was  an  invasion  of  the 
great  principle  on  which  it  rests ;  which  is  expressed  in 
the  maxim : — 

'^  Ad  qusestionem  facti  non  respondent  judices; 

"  Ad  qusestionem  juris  non  respondent  juratores.'' 
The  Judge,  at  the  first  trial  of  this  case,  had  no  juris- 
diction to  discharge  the  jury  under  the  circumstances. 
A  Judge  is  not  entitled  to  discharge  the  jury  trying  a 
capital  felony  because  they  are  unable  to  agree  on  a 
verdict.  They  are  charged  to  find  whether  the  accused 
is  guilty  or  not ;  if  there  is  any  doubt  in  their  minds  on 
the  subject,  he  is  entitled  to  be  acquitted,  Brittany  by 
Kelham,  p.  44,  by  Nichols^  p.  32 ;  and  the  fact  of  their 
not  being  able  to  agree  proves  there  is  such  a  doubt. 
[Cockburn  C.  J.  That  is  a  transparent  fallacy.  If  the 
whole  body  of  the  jury  entertain  a  doubt  the  prisoner 
is  entitled  to  the  benefit  of  it.  But  when  they  say  they 
cannot  agree,  that  shews  clearly  they  do  not  all  doubt, 
but  that  some  of  them  were  in  favour  of  convicting.] 
The  name?  of  the  Commissions  "  oyer  and  terminer** 
and  "  gaol  delivery*'  shew  that  the  cases  investigated 
should  be  decided  on  the  evidence  adduced.  The  jury 
should  be  kept  together  until  they  agree,  2  Reeves'  Hist. 
Enyl  Lavoy  267—268;  Bac.  Abr.  Juries  (G),  Wright 
V.  Crump  {a\  and  if  they  are  not  ready  when  all  the 
(«)  7  Mod.  1 ;  8.C.  Anon.  1  8alk.  201. 
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other  bnsiBess  is  finished^  they  may  be  carted,  in  which      [1866.] 
case  the  accused  cannot  be  tried   again.      [Cockbum       wihbor 
C.  J.    Sappose  the  Court  house  took   fire,  and   the    xbeQussK. 
Jadge  under  the  impression  that  the  fire  would  reach 
where  the  Court  was  sitting  discharged  the  jury,  would 
a  Court  of  error  try  the  fact  whether  his  impression  was 
right  or  not.     Mtllor  J.   Suppose  a  juror  fell  down  in  a 
fit  of  epilepsy,  and  the  Judge  having  never  seen  such  a 
case  and  no  doctor  being  near,  discharged  the  jury  under 
the  mistaken  notion  that  he  was  dead.]     2  Hale  P.  C. 
297 ;  "  If  they*'  (the  jury)  '*  agree  not  before  the  depar- 
ture of  the  justices  of  gaol  delivery  into  another  county, 
the  sheriff  must  send  them  along  in  carts,  and  the 
Judge  may  take  and  record  their  verdict  in  a  foreign 
county ;  qutere,  whether  in  such  cases  the  Session  may 
be  adjourned    before  the  verdict  taken  /'    cited   19 
Ass.  6,  per  Scot  41  Ass.  11.      Rex  v.  Ledgingham,  1 
Vent  97,  and  1  Chitty  Cr.  Law,  634,  say  the  same.. 
[Mettar  J.   So  does  2  RoL  Abr.  712,  Verdict  (D),  pi.  10, 
but  the  only   authority  cited  is  the  41  Ass.,  pL    11. 
Blaekium  J.     Is  there  any  instance  in  England  where 
jurors  have  been  carted  ?    The  only  authorities  for  it  are 
those  dicta  in  the  Book  of  Assizes,  but  Lord  Lyndhursi, 
in  a  debate  in  the  House  of  Lords,  once  explained  that 
their  meaning  was  that  the  jury  were  carried  in  carts 
to  the  confines  of  the  county  in  the  hope  of  getting 
an  agreement  among  them  (a).]     It  has  been  done  in 
L-ekmd  within  the  last  thirty  years  {b).     [Cockbum 
C.  J.    I  cannot  reconcile  to  principle  that  dictum  about 
taking  the  verdict  in  another  county.    The  jurisdiction 
ofthe  Judge  does  not  extend  beyond  the  county  where 

(a)  See  note  (a)  to  R^,  v.  Charluworth,  I  B.fS,  460, 499. 
(6)  See  Conway  ^  Lynch  r.  Beg,  7  /r.  Law  Rep,  149. 166. 


150  [HILARY  TERM. 

[1866.]  the  case  has  been  tried.]  If  a  Judge  may  discharge  the 
W1N8OK  J^T  ^^  ^^^  discretion^  he  may  do  it  however  short  the 
The  Queen  *^™®  during  which  they  have  been  in  deliberation;  and 
if  a  Judge  of  gaol-delivery  has  this  power^  so  has  a 
Court  of  Quarter  Sessions.  Besides  if  it  can  be  done 
once  it  can  be  done  indefinitely,  so  that  the  accused 
would  be  a  prisoner  for  life.  Another  objection  to  the 
supposed  right  is  that  the  discharging  the  jury  involves 
the  costs  of  a  second  and  perhaps  further  trials,  which, 
although  nothing  to  the  Crown  are  a  serious  matter  to 
the  accused.  It  must  indeed  be  conceded  that  in  a  case 
of  misdemeanour  a  jury  that  cannot  agree  may  be  dis- 
charged; Reg.  V.  Charlesworth  (a);  but  the  distinction 
is  that  in  misdemeanour  the  Judge  has  a  discretion  as  to 
the  sentence;  in  case  of  murder  he  has  none.  [Blacks 
bum  J.  Then  you  admit  that  the  Judge  can  dischai^e 
the  jury  in  a  non  capital  felony,  where  he  has  discretion 
as  to  the  sentence  ?]  At  least  the  consent  of  the  accused 
ought  to  be  obtained  :  The  statute  introducing  the  trial 
by  jury  into  Scotland  in  civil  cases,  55  G.  3.  c.  42.  s.  35. 
provides  that  if  the  jury  do  not  agree  they  are  to  be 
discharged  after  twelve  hours  deliberation,  unless  they 
unanimously  ask  for  more  time  {b). 

(a)  IB,  ^8.  460. 

(b)  ThiB  period  has  been  reduced  to  six  hours  by  stat.  22  &  23  Vtci, 
e,  7.  «.  1 . ;  and  by  stat.  17  &  18  Vict.  c.  59.,  if  after  six  hour's  deliberation, 
reduced  to  three  hours  by  stat  22&23  Vict,  c.  7.  s,  2.,  nine  of  the  juiy 
agree,  the  xerdict  of  the  nine  is  to  be  taken. 

In  the  state  of  Brunswick,  in  Germany ,  the  verdict  in  criminal  cases 
must  be  unanimous,  buttbe  juiy  are  to  be  discharged  if  after  twenty-four 
hours  deliberation  they  cannot  agree.  Paper  by  Professor  Mittermater, 
presented  to  the  French  Academy  in  July,  1854,  entitled  "  Memoire  sur 
lea  Progree  de  la  Liffislation  AUemandc,  en  matitre  de  procedure  criminelle, 
^c,"  p.  368.  Where  a  limit  of  time  is  presumptively  fixed  by  law,  a 
corrupt  juror  who  wants  to  prevent  a  verdict  being  given  has  only  to 
engage  his  fellows  in  harassing  discussion  until  the  time  has  expired. 
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Secondlj.    Even  supposing  the  Judge  bad  the  power      [1866.] 
claimed^  here  was  no  just  reason  for  its  exercise.      The      wiwbok 
time  allowed  to  the  jury  for  consideration  was  very    xheQwEin. 
short,  and  if  more  time  had  been  granted  they  might 
have  acquitted  the  accused.  [Bhckbum  J.  Or  convicted 
her.]     Here  was  ample  time  for  the  Judge  to  reach  the 
next  county^  and  if  there  were  not^  the  Commission 
might  be  opened  then  by  another  of  its  members.  In  a 
case  of  misdemeanour  Lord  Elkfibarough  once  refused 
to  discharge  a  jury  after  fifteen  hours  deliberation^  and 
in  Beg.  v.  Newton  (a)  the  jury  had  been  locked  up  for 
a  night.     The  record  assigns  as  an  additional  reason 
for  the  course  taken  by  the  Judge  that  the  Lord's  Day 
was  dose  at  hand:   but  he  ought  to  have  adjourned 
the  case  either  until  Sunday  morning,  or  Monday  raom- 
ingy  leaving  the   jury  in  the  charge  of  the  sheriff; 
daring  which  time  they  might  have  been  allowed  re- 
freshment.    [^Blackburn  J.    Can  that  be  after  they  are 
charged  ?]     Rex  v.  Locke  {b)  shews  it  can.     [Lush  J. 
referred  to  the  oath  of  the  bailiff  who  takes  charge  of 
the  jury.]     "Before  the  stat.  29  Car.  2.  c.  7.  all  minis- 
terial acts  upon  a  Sunday  were  unlawful,   though  not 
judicial/'  Com.  Dig.  Temps.  (B  8;)  now  taking  a  verdict 
is  a  ministerial  act    In  Morns  v.  Davies  {q\  Gaselee  J. 
took  the  verdict  on  a  Sunday.    [Blackburn  J.  In  Cokeys 
time,  long  before  those  authorities,  A^Kii^iay  was  known 
to  be    dies    non  juridicus;     Co.  Lit  135.      Lush  J. 
Could  sentence   be  passed  on  Sunday?]    It  can  on 

Good  Friday.     The  Exchequer  formerly  sat  on  a  Sun- 
day  when  necessary,  Madox's  Hist  of  Exchequer^  551, 

ci«  1711 :   and  in  Swan  v.   Broome  (i),  Lord  ManS" 

(a)  ZCar.fK.  427. 

(6)  3  Cr.  if  Bix.  Irish  Circuit  Cates,  303 ;  see  ad  id.  Morris  y.  Davits^ 
^  Car.  4:  K.  90,  note  (e). 
(c)lir.if/.496,499. 
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[1866.]     fiM  mentions  that  he  sat  in  Parliament  on  Sunday  (a). 

WiMsoK       \Blackhum  J.    I  do  not  think  it  follows  that  judicial 
The  QuBEK.   business  may  be  done  on  that  day.] 

Thirdly.  When  the  jury  trying  a  prisoner  have  been 
improperly  discharged,  he  can  never  be  tried  agun; 
-  Conway  and  Lynch  in  error  v.  The  Qmeen  {b),  Rex  v. 
Emden  (c)  for  no  person  is  to  be  put  twice  in  peril,  the 
maxim  being  **  Nemo  debet  pro  unfi  et  e&dem  causfi  bis 
vexarL"  [Blackburn  3.  The  term ''peril"  must  be  under- 
stood to  mean  legal  peril.  In  its  popular  signification  a 
man  may  be  said  to  be  in  peril  even  when  arraigned  on 
a  bad  indictment.] 

There  is  authority  on  this  subject.  In  3  Inst. 
110,  ''  To  speak  it  here  once  for  all,  if  any  person  be 
indicted  of  treason,  or  of  felony,  or  larceny,  and  plead 
not  guilty,  and  thereupon  a  jury  is  returned,  and 
sworn,  their  verdict  must  be  heard,  and  they  cannot  be 
dischai^d,  neither  can  the  jurors  in  those  cases  give  a 
privy  verdict,  but  ought  to  give  their  verdict  openly 
in  Court/'  Co.  Liit  227,  b,  "  A  jury  sworn  and  chained 
in  case  oi  life  or  member,  cannot  be  discharged  by  the 
Court  or  any  other,  but  they  ought  to  give  a  verdict.'* 
2  Hale  P.  C.  294,  "  By  the  antient  law,  if  the  jury 
sworn  had  been  once  particularly  charged  with  a  prisoner, 
as  before  is  shewed,  it  was  commonly  held  they  must 
give  up  their  verdict,  and  they  could  not  be  discharged 

(a)  There  cannot  be  the  least  doubt  that  for  UgiaUttive  pnrpoees. 
Parliament  may  sit  on  the  Lord's  day.  May,  Parliamentary  PracHoe^ 
43-4, 216,  5th  ed.  An  instance  has  occnired  since  this  case  of  Winsor 
Y.  Bey,  namely,  the  Act  of  the  present  Session,  29  Vict.  c.  1,  for  sufl» 
pending  the  Habeas  Corpus  Act  in  Ireland,  received  the  Boyal  Assent 
aifter  12  o'clock  on  Saturday  night ;  and  we  beliere  the  bill  on  which 
the  Reform  Act,  2  W.  4.  c.  45.  was  founded,  was  read  a  second  time  in 
^e  House  of  Commons  after  that  hour. 

(6)  7  Ir.  Law  Rep.  149.  (c)  9  Ea^t  437, 
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before  their  yerdict  given  up,  and  so  is  my  Lord  Coke      [1866.] 
P.  C.  cap.  47^  p.  110,  and  this  is  the  reason  given  22  Ed.      Wuisoa 
8,  CoroiL  449,  why  after  the  plea  of  not  guilty,  and  the    ^^  quxsv. 
mqaest  charge,  the  prisoner  cannot  become  an  approver, 
becaose  the  inquest  shall  not  be  discharged ;  but  the 
book  at  large,  viz.  21  Ed.  3.  18  a,  mentions  not  the 
charging  of  the  inquest,  but  the  plea  of  not  guilty  and 
the  jury  at  the  bar.     Co.  lAtt  227,  b.     But  yet  the 
contrary  course  hath  for  a  long  time  obtained  at  New- 
gate^  and  nothing  is  more  ordinary  than  after  the  jury 
sworn,  and  charged  with  a  prisoner,  and  evidence  given, 
yet  if  it  appear  to  the  Court,  that  some  of  the  evidence 
is  kept  back,  or  taken  off,  or  that  there  may  be  a  fuller 
di8covery,and  the  offence  notorious,  as  murder  or  burglary, 
snd  that  the  evidence,  though  not  suflScient  to  convict 
the  prisoner,  yet  gives  the  Court  a  great  and  strong 
rotpicion  of  his  guilt,  the  Court  may  discharge  the  jury 
of  the  prisoner,  and  remit  him  to  the  gaol  for  farther 
eridence."  His  editor^m/yit  adds  in  a  note,  p.  295,  *'  And 
80  it  was  practised  in  fVhiteread^%  case  in  treason.     But 
the  reason  given  for  this  pactise,  if  it  were  law,  (which  yet 
without  the  prisoner's  consent  is  unwarranted  by  antient 
usage) ;   seems   to  hold  as  strongly  in  behalf  of  the 
prisoner  as  of  the  King.    And  yet  I  do  not  find  any 
instance,  where  a  jury  once  sworn  was  ever  discharged, 
because  the  prisonei't  evidence  was  not  ready ;  on  the 
contrary  in  Lord  RustePs  case,  the  Court  refused  to  put 
off  the  trial  only  till  the  aflemoon  of  the  same  day, 
pretending  they  could  not  do  it  without  the  consent  of 
the  Attorney  General,  although  in  that  case  the  jury 
were  not  sworn,  and  the  prisoner  urged  that  he  had  wit- 
nesses, who  could  not  be  in  town  till  night,  in  which 
case  it  was  certainly  in  the  discretion  of  the  Court  to 


V. 

The  QuBXH. 
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[1866.]  P^t  it  off  or  not.  It  hath  howcTcr  been  since  holden 
Yfi^gfy^  for  law,  that  a  jury  once  charged  in  a  capital  case  cannot 
be  discharged,  till  they  have  given  their  verdict,  and  the 
case  of  HHiUebread  was  thought  a  very  extraordinary  one.'* 
2  Hahy  P,  C.  813.  '•  And  to  say  the  truth,  it  were  the  most 
unhappy  case  that  could  be  to  the  Judge,  if  he  at  his  peril 
must  take  upon  him  the  guilt  or  innocence  of  the  prisoner, 
and  if  the  Judge's  opinion  must  rule  the  matter  of  fact, 
the  trial  by  jury  would  be  useless."  2  Hawk.  P.  C. 
book  2,  ch.  47,  sect.  1.  "It  seems  to  have  been  an- 
tiently  an  uncontroverted  rule,  and  hath  been  allowed, 
even  by  those  of  the  contrary  opinion,  to  have  been  the 
general  tradition  of  the  law.  That  a  jury  sworn  and 
charged  in  a  capital  case,  cannot  be  dischai^ed  (without 
the  prisoner's  consent)  till  they  have  given  a  verdict. 
And  notwithstanding  some  authorities  to  the  contrary 
in  the  reign  of  King  Charles  2nd  this  hath  been  holden 
for  clear  law  both  in  the  reign  of  King  James  2nd  and 
since  the  Revolution."  And  in  note  (c)  "And  the  same 
is  holden  hyCoke  as  to  larceny,  and  any  case  of  member, 
but  as  to  cases  of  an  inferior  nature,  the  contrary  hath 
been  adjudged.''  And  CurwoocCs  edition  adds  in  note  (y  ) 
•'  Sed  vide  Raokwood's  case,  and  this  was  confirmed  by 
the  declaration  of  Lord  Mansfield  at  the  trial  of  Lord 
George  Gordon  for  high  treason.  But  see  this  point 
argued  at  large,  Foster,  29  to  89  where  in  certain  cases 
there  may  be  an  exception  to  this  general  rule."  In 
Whitebread  and  Fenwick*s  Case  (a),  Scroggs  C.  J. 
after  the  jury  were  sworn  discharged  them  on  the 
ground  that  the  Crown  might  against  a  future  occasion 
procure  sufficient  evidence  to  convict  them,  and  they  were 
afterwards    tried    afresh,  convicted  and  executed  (6). 

(a)  7  How.  St,  Tr.  79. 120.  (6)  Id.  311. 
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[C4)eiiurn  C.  J.  That  was  a  scandalous  business.  Bl€u:k' 
htm  J.  Yes.  The  discharging  the  jury  on  the  first 
trial  was,  hut  putting  the  prisoners  on  their  trial  a  second 
time  was  regular;  though  wickedly  oppressive.]  Seroggi 
C  J.  was  afterwards  impeached :  PettingaTt  Inquiry  into 
the  use  and  practice  of  juries  among  the  Greeks  and 
Boaumsj  p.  18,  note. 

Fourthly.   The  Court  below  had  no  power  to  issue  a 
Moond  venire  facias  juratores. 

[In  the  course  of  the  argument,  he  also  cited  Tryals 

per  Pais,  164,  210,  ed.  1666,  Doctor  and  Student,  Dial  2, 

eh.  52,  Vaux's  Case  (a),    Vin.  Abr.  Trial  (X),  e,  pi.  4, 

4  Black.  C.  354,   Chitty  Cr.  Law,  630,  634,  Rex  v. 

Perkins,  cited  in  Chadwick  v.  Hughes  (&),  Rex  v.  Keite  (c), 

BexT.J^s(d),  Lord  St  John  v.  Abbot(e),jSpongy.  Hog(f), 

Bex  V.  Mawbey  {g\  Lord  Delameres  Case  (A),  RookwooJFs 

Cau{t),  Rex  v.  Home  TookeQ),  Shield's  Case  (A),  Rex 

V.  Stevenson  (/),  Rex  v.  Scalbert  (wi),  and  Rex  v.  Jones 

there  referred  to,  Rex  v.  Wade{n\  Rexv.  Edwards  {o).  Rex 

V.  Kett{p),  Reg.  v.  Leary  (q),  Reg.  v.  Lecken  (r),  Reg.  v. 

Edwards  (i).  Rex  v.  Streek  {t).  Rex  v.  Sheen  (w),  Morris 

V.  Daoiei  {v\  Rex  v.  jDrwry  (to),  Reg.  v.    Green  (x). 


[1866.] 

WlNBOR 
Y. 

The  QusBH. 


(«)4  0>,44a,45a. 

(e)  1  irf.  ^a^rw.  138. 

(<)  Aznie$  441. 

(9)  6  r.  A  619. 

(0  13  Haw,  St.  Tr,  143.  166.  175. 

0)  25  fl(w.  8t  Tr,  129—130. 

(*)28fliw.  «.  rr.646,647. 

(w)  2  Z«acA  a  a  620. 

Wi?.#i?.  224. 

(f )  1  Cr.  ^  Dix,  Irish  Circuit  Cos, 

(?)  3  Cr.  ^  J>ix,  Iriah  Circuit  Cos. 

(r)  3  Cr.  j-  Dix,  Irish  Circuit  Cos. 

(«)  3  Camp.  207. 

M  2a  #  P.  634. 

{^)ZCoxCr,  C.544. 


(b)  Carth.  465. 

(rf)  2  5<r.984. 

C/^  2  yr.  ^/.  802. 

(A)  11  How,  St.  Tr,  661. 


(/)  2  XeflcA  a  a  546. 
(n)  1  Afoo.  (7.  a  86. 

151. 
212. 
174. 

(0  2a#P.413. 

(v)  3  C.  #  P.  427. 

(x)  Deartl.  ^  B.  C,  C.  113. 
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[1866.]       ManUCt  Case  (a),  Newton^s  Case  (4),  Campbell  v.  Reff.  (c), 
^i^^t^       ^ff'  ▼.  Davison  (rf).]    [Blackburn  J.  mentioned  KudoclCs 
The  QvBBir     ^^^  W»  ^'^^  A/Wfor  J.  Rex  v.  Meadow  (/)]. 

Fifthly.  Even  supposing  the  second  trial  of  the 
prisoner  Winsor  a  legal  one,  the  prisoner  Harrir  who 
was  indicted  jointly,  and  had  been  tried  with  her  on  the 
first  occasion,  and  against  whom  no  nolle  prosequi  had 
been  entered,  ought  not  to  have  been  admitted  Queen^s 
evidence  against  her.  The  principle  is  the  same  as  if 
she  had  been  admitted  as  an  approver  according  to  the 
old  system,  8  Inst.  129,  Rex  v.  Rudd  {g).  [He 
referred  to  3  Russ.  Cr.  4th  Ed.  626,  and  note(o),  14  & 
15  Viet  c.  99.,  Rex  v.  Frazer  (A),  Rex  v.  Stewart  (0, 
Rex  V.  Archer  (j),  R^  v.  Jackson  (jfc),  Rex  v.  O'Don- 
nell  {I),  Cldld  v.  Chamberlain  (m),  Rex  v.  Rowland  (n). 
Rex  V.  Owen  {o) ;  Stark.  Ev.  4th  ed.,  pp.  28—29,  and 
p.  128,  note  (ii)  citing  Reg.  v.  Hinks  (p),  Reg.  v.  George  (y), 
Ward  V.  Man  (r),  Rex  v.  ElKsf  Macnalfy,  Evidence,  55 ; 
B.  A.  P.  x:85,.and  note  to  p.  129,  where  Rex  v.  La/one, 
5  Esp.  154,  is  referred  to.] 

The  Solicitor  General  {Hannen  with  him),  for  the 
Crown. — First.  The  Judge  presiding  on  the  first  trial 
in  determining  that,  under  the  circumstances  it  was 
necessary  and  proper  to  dischaj^  the  jury,  determined 
a  question  of  fact  which  he  had  jurisdiction  to  decide, 
and  his  decision  cannot  be  reviewed  on  a  writ  of  error. 

(a)  Dearil  ^  B,  C,  C.  404.  (*)  13  Q.  B,  716. 

((?)  11  Q.  B.  799.  W2F.4'  F.  250. 

(•)  Foster  C.  L.  16.  (/)  Foster  C.  L,  76. 

(g)  Cowp.  331.  (A)  MacnaUy,  EM,  66. 

(f )  1  G»  O.  Om.  174.  (J)  ^  Cox  Cr.  Cos,  23!^ 

(*)  ^CoxCr.  Cob.  626.  (Q  7  Cox  Cr.  Cos.  337. 

(m)  6  a  #  P.  213.  (It)  By.  #  M.  401. 

(o)  9  a  #  P.  83.  {p)  2  Car.  ^  JT.  462. 

(y)  a  #  JIfawA.  1 1 1.  (r)  2  -itt*.  229. 


XXIX-   VICTORIA.]  167 

The  passages  cited  from  Co.  Uit.  227  by  and  S  In$t.  110,       [1866.] 

state  the  practice  of  that  time  inaccurately  or  imper-       wimob"" 

fectly.    For,  in  Doct.  §•  Stud.,  dial.  2,  c.  52,  it  is  said,    ^^  qtj^mm 

^  If  the  case  happen    .    .    •   that  the  jury  can  in  no  wise 

agreein  that  verdict,  and  that  appeareth  to  the  justices  by 

examination,  the  justices  may  in  that  case  suffer  them 

to  have  both  meat  and  drink  for  a  time,  to  see  whether 

they  will  agree :   and  if  they  will  in  no  wise  agree,  I 

think  that  the  justices  may  see  such  order  in  the  matter 

as  shall  seem  to  them  by  their  discretion  to  stand  with 

reason  and  conscience,  by  awarding  of  a  new  enquest, 

and  by  setting  a  fine  upon  them  that  they  shall  find  in 

default,  or  otherwise  as  they  shall  think  best  by  their 

discretion ;   like  as  they  may  do  if  one  of  the  jury  die 

bdbfre  verdict,  or  if  any  other  like  casualties  fall  in  that 

behal£''   In  Mansell's  Case  (a)»  which  was  an  indictment 

for  murder,  the  jury  were  discharged  because  they  could 

not  agree.     [Blackburn  J.     There  it  was  entered  on 

the  record  that  the  prisoner  consented  to  their  discharge. 

The  case  is  commented  on  by  Foster  J.  in  Kinloch's 

Case(b),]     In  Ferrar's  Case  [c\  15   Car.  2,    "It  was 

resolved  by  all  the  justices,  that  although  the  jury  be 

charged  and  sworn  in  the  case  of  a  plea  of  the  Crown, 

yet  a  juror  may  be  drawn  or  the  jury  dismissed,  contrary 

.  to  common  tradition,  which  hath  been  held  by  many 

learned  in  the  law.**    And  in  2  Hale  P.  C,  p.  295,  after 

the  passage  cited  by  the  other  side  {d\  it  is  said  that 

the  practice  of  discharging   the  jury  for  the  causes 

stated,  and  remitting  the  prisoner  to  the  gaol  for  other 

evidence,  "  hath  been  practised  in  most  circuits  in  Eng^ 

knd,  for  otherwise  many  notorious  murders  or  burglaries 

(a)  1  Jnden.  103.  (6)  Faster  C.  L.  22,  31. 

(e)  r.  Baifm.  84.  (d)  See  ante,  pp.  152-.15a. 
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ri866 1      ™^7  P^^    unpunished  by  the   acqaittal  of  a   person 
_^ probably  guilty,  where  the  full  evidence  is  not  searched 

▼•  out  or  riven."     In  Whitehread  and  Fenwick't  Case  (a), 

TheQuBBH.  ° 

the  rule  was  acted  upon  oppressively,  but  not  illegally. 

In  Rex  V.  fVade  (i),  where  the  Judges  thought  that  the 
discharge  of  the  jury  was  improper,  it  did  not  occur  to 
them  that  it  could  be  a  ground  of  error.  As  to  the 
resolutions  of  the  Judges  in  Rex  v.  Perkins  (c),  one  of 
which  is  reported  to  have  been  ^^  that  in  capital  cases  a 
juror  cannot  be  withdrawn  though  all  parties  consent  to 
it :"  in  Kinloch'sCase  (d),  Foster  J.  questions  the  accuracy 
of  the  report,  and  if  those  resolutions  were  ever  come 
tOy  attaches  no  weight  to  the  one  in  question,  as  being 
extrajudicial.  He  says,  p.  29,  "  The  general  question 
is  a  point  of  great  difficulty,  and  of  mighty  importance; 
and  I  take  it  to  be  one  of  those  questions,  which  are 
not  capable  of  being  determined  by  any  general  rule 
that  hath  hitherto  been  laid  down,  or  possibly  ever  may 
be.  For  I  think  it  is  impossible  to  fix  upon  any  single 
rule  which  can  be  made  to  govern  the  infinite  variety  of 
cases  which  may  come  i^^nder  this  general  question,  with* 
out  manifectt  absurdity ;  and  in  some  instances,  without 
the  highest  injustice."  The  practice  of  discharging  the 
jury  in  criminal  cases  in  the  event  of  a  permanent  dis- 
agreement has  been  unquestioned  in  modem  times.  In 
Rex  V.  Shields  {e),  an  indictment  for  murder,  the  fiicts 
were  not  so  strong  as  here.  The  report  states  that  the 
counsel  for  the  prisoner  *'  moved  that  the  rule  entered  into 
on  discharging  the  former  jury  should  be  read  in  order  that 
he  might  be  enabled  to  understand,  under  what  circum- 

(a)  7  How.  8t,  TV.  311.  315—317.  (b)  1  Moo.  C,  C.  86. 

(c)  Carth.  465.  (rf)  Foster  aL.22,  36-7. 

(•)  28  How.  8t.  Tr.  647. 
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stances  they  had  been  discharged,  in  case  any  point  should  [1866.] 
arise  as  to  the  legality  of  his  client  being  put  a  second  Wih8ob~ 
time  on  his  trial  *  *  *  The  Court  ordered  the  rule  to  be  j,^^  qoim 
read;  which  imported,  that  inasmuch  as  the  jury  could 
not  in  anywise  agree,  and  that  the  justices  were  about 
to  depart  from  the  county,  the  business  having  been 
finished,  the  said  jury  were  ordered  to  be  discharged, 
and  that  the  prisoner  Shields  was  thereby  remanded,  in 
order  that  he  might  abide  his  trial  at  the  next  sitting 
of  the  Commission  :'^  and  the  prisoner  was  put  on  his 
trial  again;  though  it  is  true  he  was  ultimately  ac« 
quitted.  In  Conway  and  Lynchy  in  erroTy  y.  The 
Queen  (a),  some  of  the  Judges  thought  that  the  jury 
should  be  kept  to  the  end  of  the  Assizes  and  that  the 
replication  was  bad  as  it  did  not  allege  that  the  Assizes 
were  at  an  end.  [Cockbum  C.  J.  The  state  of  facts 
disclosed  in  that  case  was  not  satisfactory  with  reference 
to  the  exercise  of  the  discretion  of  the  presiding  Judge^ 
because  it  is  not  stated  that  the  presence  of  the  Judges 
was  required  elsewhere ;  the  business  of  the  Commission 
would  not  be  finished  until  the  verdict  had  been  taken.] 
That  case  is  not  so  strong  as  the  present.  The  discre- 
tion of  dischai^ng  the  jury  was  e^tercised  without  ques- 
tion in  Rex  v.  Cobhett  {b)  *'  where  the  defendant  was 
indicted  at  the  suit  of  the  Crown  for  a  misdemeanour, 
for  publishing  a  libel  of  a  seditious  and  immoral  ten* 
dency,  the  jury,  after  being  confined  together  for  fifteen 
hours,  and  stating  that  it  was  impossible  for  them  ever 
to  agree  on  their  verdict,  Lord  Tenterden  C.  J.  dis- 
charged them.''     In  Gray  v.  The  Queen  (c),  which  was 

(a)  7  Ir.  Law  Rep,  149. 

{h)  3  Bum  JiuL,  bj  Btre  and  Ckitty,  974,  referred  to  in  Newton's 
ease,  13  Q.B.  716.  723,  note  (b). 
(c)  11  a.  #  F.  427. 


160  [HILARY  TERM. 

[1866.]  a  case  of  felony^  the  prisoner  was  put  on  his  trial  three 
WxHBOR  times.  At  the  Monaghan  Assizes :  on  the  first  occasion 
The  QuBsx.  *^®  J^^  ^^  discharged  in  consequence  of  the  illness  of 
a  juryman;  on  the  next  two  occasions  the  jury  dis- 
agreed about  their  verdict  and  were  discharged;  the 
indictment  was  then  removed  into  the  Queen's  Bench 
at  Dtiblin,  and  the  prisoner  being  called  upon  to  plead 
to  the  indictment  did  not  plead  the  discharge  of  the 
jury  but  a  plea  of  autrefois  acquit  on  a  different  ground, 
which  was  held  insufficient.  On  the  trial  the  prisoner 
challenged  two  of  the  jurors,  and  on  demurrer  .by 
the  Crown  the  challenges  were  overruled,  and  he  was 
found  guilty.  A  motion  in  arrest  of  judgment  on  the 
ground  that  the  challenges  had  been  disallowed  contrary 
to  law  was  refused  by  the  majority  of  the  Court,  and 
judgment  given  against  the  prisoner.  Thereupon  a 
writ  of  error  was  brought  to  the  House  of  Lords,  who 
reversed  the  judgment  of  the  Queen's  Bench  in  Ireland, 
and  ordered  a  venire  de  novo,  and  the  point  that 
there  had  been  two  previous  discharges  of  a  jury 
was  not  raised.  [Blackburn  J.  Does  it  appear  on  the 
record  of  that  case  that  a  venire  de  novo  was  awarded  by 
the  House  of  Lords  after  two  previous  discharges  of  a 
jury?]  In  Conway  and  Lynch  y.  The  Queen  (a)  the 
record  was  imperfectly  drawn  up,  and  so  it  may  have 
been  in  Gray  v.  The  Queen  (&).  [The  Journals  of  the 
House  of  Lords  in  that  case  were  sent  for,  and  it 
appeared  from  them  that  there  was  no  entry  of  the  three 
triak  in  the  proceedings  before  them.]  In  Newton* s 
Case  (c),  this  Court  in  refusing  the  habeas  corpus  must 


(a)  7  Jr.  Law  Rep,  149.    See  the  judgment  of  Berrin  J.,  p.  160. 
(6)  11  a  #  F,  427.  (e)  13  Q.  B,  716. 
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hare  determined  that  the  discharge  of  a  jury  was  not       [1866.] 
equivalent  to  an  acquittal,  though  the  question  whether       wimsob 
there  could  be  a  fresh  trial  was  not  distinctly  raised.    ^^  Qobeh. 
Lord  Denman  said,  p.  729^  ''Even  assuming  that  the  dis- 
chai^e  of  the  jury  was  improper,  I  do  not  see  how  it  is 
equivalent  to  an  acquittal,  or  can  he  a  bar  to  a  trial, 
nor  how  it  could  be  made  the  subject  of  a  plea.     On 
this  however  I  give  no  opinion."     Erie  J,  said,  p.  734, 
•'  Taking  the  rule,'*  viz.,  that  the  jury  cannot  be  dis- 
chai^ed  unless  in  cases   of  evident  necessity,  ''to  be 
correctly  laid  down  by  Blackstone,  the  only  question 
appears  to  me  to  be,  what  is  meant  by  'necessity'  in  the 
exception?   I  think  it  means,  not  an  absolute  impossi- 
bility to  avoid  dischai^ng  the  jury,  but  merely  need  in 
a  high  degree.''  In  Reg,  v.  Davison  (a)  which  was  a  case 
of  misdemeanour,  it  was  held  by  PoUock  C.  B.,  Mar- 
tin  B.  and  Hill  J.  at  the  Central  Criminal  Court,  that 
tiie  discharge  of  a  jury  on  a  former  trial  by  reason  of  dis- 
agreement could  not  be  pleaded  in  bar ;  and  the  judgment 
of  Hill  J.,  p.  255,  shews  it  is  equally  applicable  to  cases 
of  felony ;  and  there  is  no  reason  why  the  power  of  dis- 
charging a  jury  should  exist  in  cases  of  misdemeanour 
and  not  in  cases  of  felony.      In  Conway  and  Lynch  v. 
TTu  Queen  {b)  there  were  two  previous  discharges  of 
the  jory^  and  the  facts  stated  in  the  first  plea  and  repli- 
cation to  it  had  reference  to  the  first  discharge,  which 
the  replication  stated  to  be  on  the  ground  that  the 
jorors  had  not  and  could  not  agree  upon  their  verdict 
after  the  lapse  of  more  than  a  reasonable  time  for  their 
considering  and  deliberating.    [Blackburn  J »  In  the  note 

(a)  2F.4'F.  250.  (b)  7  Ir.Law  Rep.  149. 

VOL.   VI.  M  fi.    &   S. 
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[1866.]  ^  Newton's  Case  (a),  which  was  reported  by  me,  it  is 
WiiisoB  stated  that  in  Conway  and  Lynch  v.  TTie  Queen  (6) 
The  QoEM  '*  Pennefather  C.  J.  and  Perrin  J.  gave  judgment  for 
the  prisoners  apparently  on  the  first  plea,  without  refer- 
ence to  the  second :  Burton  J.  gave  judgment  for  the 
prisoners  apparently  on  both  pleas/'  There  was  an 
irregular  agreement  between  the  Solicitor  General  and 
the  counsel  for  the  prisoner  to  disregard  the  rules  of 
pleading  and  to  consider  only  the  justice  of  the  case. 
The  practical  result  would  have  been  the  same  whether 
the  prisoners  were  discharged  on  the  first  or  second 
trial,  and  the  Court  in  considering  the  matter  threw 
both  trials  into  one.  Cockburn  C.  J.  If  the  jury  were 
improperly  discharged  on  the  first  occasion  it  was  not 
necessary  to  decide  as  to  the  discharge  on  the  second.] 
In  Newton's  Case  (a),  pp.  732,  734,  Patteson  and  Coleridge 
JJ.  considered  that  the  effect  of  the  judgments  of  the 
majority  of  the  Judges  in  Conway  and  Lynch,  in  error, 
V.  The  Queen  (i)3was,  that  the  facts  of  the  business 
of  the  Assizes  being  finished  and  the  Judge  about  to 
leave  the  county  would  constitute  a  necessity,  justifying 
the  discharge  of  the  jury,  and  that  was  the  effect  of  their 
judgments.  Perrin  J.  and  Pennefather  C.  J.  distin- 
guish the  case  before  them  from  Shield's  Case:  Perrin  J. 
says,  p.  163,  ''If,  for  instance,  in  the  case  of  illness 
either  of  a  Judge  or  of  a  juror,  or  from  the  necessity  for 
the  Judge  to  quit  the  county,  as  in  ShiehTs  Case,  or  of 
any  other  necessity,  it  ought  to  be  recorded ;  or  if,  as 
has  been  argued^  in  the  case  of  exhaustion  or  incapacity 
in  a  juror,  it  appeared  to  the  Judge  that  he  was  incapa- 
ble of  doing  his  duty,  and  that  the  Judge  thought  that 
asufficientrea8on,that  ought  to bestated ;  though  Icannot 

(a)  13  Q.  B.  716.  735-737.  (*)  7  /r.  Law,  Rep.  149. 


XXIX.   VICTORIA.]  163 

agree  with  the  argament  that  the  Judge  could  discover  [1866.] 
what  others  could  not,  or  that  he  could  see  grounds  for  wimbor 
discharging  the  jury,  which  could  not  be  stated.  If  the  ^^  Quinr 
record  merely  states  that  a  reasonable  time  had  elapsed, 
and  nothing  more,  I  do  not  see  how  that  forms  a  case 
of  necessity  for  the  discharge  of  the  jury.  .  •  .  Now, 
the  record  here  states  that  the  Court  below  discharged 
the  jury  upon  the  bare  ground  that  they  had  time,  and 
more  than  time  enough,  to  enable  them  to  agree.'' 
Pennefather  C.  J.  says,  p.  194,  ''Here  there  is  no 
averment  of  the  existence  of  any  necessity,  as  in  Shield^ s 
Case^  that  the  Sabbath  was  approaching,  or  the  Judge 
about  leaving  the  town ;  nor  that  the  time  for  discharg- 
ing criminal  business  had  expired.  No  such  thing  is 
put  upon  the  record,  and  we  are  to  take  the  contrary  to 
be  the  fact.'* 

Secondly,  the  Judge  exercised  a  right  discretion.  The 
indictment  against  the  prisoner  was  the  last  remaining 
to  be  tried  at  the  Assizes  for  the  county  of  Devon,  and 
on  Mtmday  the  Judges  were  required  to  proceed  to  the 
county  of  Cornwall,  and  the  jury  having  been  locked 
up  for  five  hours,  the  Judge  sent  for  them  five  minutes 
before  12  o'clock  on  Saturday  night,  asked  them  whether 
they  had  agreed,  and  they  declared  that  they  had  not, 
and  after  full  consideration  were  wholly  unable  to  agree. 
[Blackburn  J.  The  motive  for  discharging  the  jury 
was  the  close  approach  of  Sunday.^  And  it  is  doubtful 
whether  a  Judge  can  take  a  verdict  on  Sunday.  In  Com. 
Dig,  Temps  (B.  3),  it  is  said,  "  The  award  of  any  judi- 
cial process  upon,  a  Sunday  is  void.  So,  the  entry  of  any 
judgment  upon  record."  For  which  is  cited  Bedoe  v.  Alpe  (a), 
which  was  an  information  in  the  Court  of  Exchequer 

(a)  W.  Jon99,  156. 
M   2 
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[1866.]      for  an  offence  against  stat.  5  &  6  Edw.  6.  c.  14.     There 
WisioR       the  defendant  was  found  guilty,  and  judgment  thereupon 
The  QuEor.    g^^en,  on  which  error  was  brought  in  the  Exchequer 
Chamber^  and  one  of  the  exceptions  was  that  the  infor- 
mation was  exhibited  on  Sunday ^  but  it  was  resolved  per 
JIution  and  Jones  that  it  was  good,  for  although  Sunday 
was  not  a  dies  juridicus  for  awarding  any  judicial  process, 
or  for  making  entry  of  any  judgment  on  record^  yet  it 
was  good  for  receiving  an  information  on  special  law, 
and  that  there  were  many  precedents  which  shewed  that 
such  informations  were  exhibited  on  the  Sabbath  day. 
"So,"  Comyns  proceeds, "if  judgment  be  given  upon  a 
Sunday  in  an  inferior  Court,  it  will  be  void,"  citing  Page 
V.  Faucet  {a).  *  *  *    "But  before  the  stat.  29  Car.  2. 
c.   7.  all  ministerial  acts  upon  a  Sunday  were  lawful, 
though  not  judicial.**    [Blackburn  J.     Lord   Coke  also 
lays  it  down  that  Sunday  is  not  dies  juridicus,  Co.  Lift. 
135  (a);  but  the  only  positive  decision  in  point  is  that 
judgment  given  by  an  inferior  Court  on  Sunday  is  void. 
Cockbum  C.  J.     There  is  no  verdict  until  it  is  recorded  : 
the  entering  of  the  verdict  properly  disposes  of  the  issues 
on  the  record,  and  therefore  is  a  judicial  not  a  minis- 
terial act.]     It  might  be  a  special  verdict  which  required 
the  guidance  of  the  Judge  in  framing  it,  or  it  might 
be  ambiguous  and  require  his  assistance  to  construe  it. 
[Mellor  J.  In  Newton's  Case{b)  Lord  Denman  mentioned 
a  case  before  him  as  Common  Serjeant  in  which  he 
remained  at  the  Central  Criminal  Court  all  night  to 
receive  a  verdict.]     If  the  jury  had  not  been  dischaiged 
ihey  must  have  been  locked  up  all  Sunday,  and  re- 


(a)  Cro.  El,  227;  I  Leon.  pi.  328.  p.  342. 
(6)  13  Q.  B.  716.  724. 
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mained  without  refreshment  (a),   and   that  detention 
of  the  jury  would  have  heen  a  torturing  them  into 
unanimity  by  physical  distress.  There  is  no  power  in  the 
Court  to  adjourn  after  the  jury  have  retired  to  con- 
sider their  verdict     The  power  of  adjourning  over  the 
night  in  criminal  cases  was  discussed  in  Rex  v.  Stone  {b)j 
for  trials  were  conducted  formerly  in  a  more  summary 
manner.     [Blackburn  J.     The  Earl  of  StraffanTs  trial 
was  adjourned  firom  day  to  day  (c)  and  the  adjournment 
▼as  not  thought  extraordinary ;  and   yet  many  years 
after  it  was  considered  doubtful  whether  in  criminal 
cases  the  Court  had  power  to  adjourn  (rf).]     After  the 
arraignment  of  Lord    William  RuBsell  («)  the  Court 
refoaed  to  adjourn  the  trial,  saying  that  without  the 
conient  of  the  counsel  for  the  Crown  they  could  not 
put  it  ofil 
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(«)  See  Stat  28  H.  8.  c.  4.,  relating  to  jnron  in  WaU»  ;  BarringtofCs 
Obserpatiotu  on  Statutes,  3rd  ed.,  p.  457,  note  (^);  Rdiq.  Sjpelman,  89 ; 
Spehuin*s  Temu,  sect.  5,  ch.  1.  On  this  subject  is  to  be  observed 
a  change,  withont  any  interference  of  the  Legislature,  in  the  form  of  the 
oath  of  bailiff  sworn  to  keep  the  jury.  According  to  the  old  oath,  the 
J  my  were  to  be  kept  "  without  meat,  drink,  fire  or  candle,"  until  they 
vere  agreed ;  see  3  Blaekat.  Com.  bib,  ed.  1768 ;  Tryala  per  Pais,  210, 
ed.  1666 :  in  modem  times  it  is  **  without  meat,  drink  or  fire,  candle 
£^t  excepted."  And  eren  under  the  old  system  the  Court  seems  to 
luiTe  had  the  power  of  relaxing  the  rule.  In  the  19  Ass.  pL  6^  decided 
in  1356.  Scot,  C.  J.,  says,  "  Nous  prendomus  enquest  one  chandel,'*  &c. 
And  on  the  triad  of  LUtume  for  high  treason  in  1649,  4  Ho,  St.  Tr. 
1270,  140lt,  the  Judge  told  the  jury  when  they  were  about  to  retire  that 
they  might  haye  a  h'ght  if  they  pleased. 

(6)  6  r.  B.  493.  530. 

(e)  3  Bom.  St.  TV.  1414.  et  seq. 

(d)  See  the  discussion  of  the  subject  in  Lord  Delamere*s  Case,  ]  1  How. 
St.  Tr.  659,  and  in  Hard^s  Case,  24  How.  St.  Tr.  414-418,  R.  v. 
Wooif,  1  Ckitt.  401,  note  (*),  S.  C.2B.^  A.  462,  wm.  R.  y.  Kinnear. 
Also  Barrington  on  Statutes,  3rd  ed.,  p.  457,  note  (g). 

ie)  9  How.  St.  Jr.  578.  582. 
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[1866.]  Thirdly.      An  abortive  trial  from  whatever  cause, 

^jjjg^^  whether  from  the  act  of  God,  the  fault  of  the  jury  or 
the  Judge  or  of  both,  is  no  bar  to  a  second  triaL  In 
Conway  §f  Lynch  t.  The  Queen  (a)  no  plea  raising  the 
question  was  suggested.  The  plea  of  autrefois  acquit 
must  shew  a  previous  trial  and  verdict.  In  2  Hale 
P.  C.  p.  297,  it  is  said,  "If  there  be  eleven  agreed, 
and  but  one  dissenting,  who  says  he  will  rather  die  in 
prison,  yet  the  verdict  shall  not  be  taken  by  eleven,  no 
nor  yet  the  refuser  fined  or  imprisoned,  and  therefore 
where  such  a  verdict  was  taken  by  eleven  and  the 
twelfth  fined  and  imprisoned,  it  was  upon  great  advice 
ruled  the  verdict  was  void  and  the  twelfth  man  delivered, 
and  a  new  venire  awarded.  41  Assiz.  11.  for  men  are 
not  to  be  forced  to  give  their  verdict  against  their  judg- 
ment'' [Blackburn  J.  That  was  on  an  assize,  and 
Lord  Holt  thought  there  was  no  distinction  between 
a  civil  and  criminal  case.]  In  Rex  v.  Fowler  flr 
Sexton  (b)j  which  was  a  writ  of  error  on  an  indictment 
for  felony  tried  at  the  Quarter  Sessions,  the  Court  had 
quashed  a  verdict  of  guilty  on  the  ground  of  the  mis- 
conduct of  one  of  the  jury,  and  upon  a  verdict  of  guilty 
by  a  second  jury  gave  judgment  against  the  defendants, 
and  the  Court  held  the  judgment  was  right.  In  Keafe 
Case  (c),  in  which  there  were  two  indictments,  one 
for  murder,  the  other  upon  the  statute  of  stabbing, 
and  two  special  verdicts  found.  Holt  C.  J.  said,  "  that 
the  relation  of  the  matter  found  by  the  verdict  is  cer- 
tain enough,  as  it  happened  and  succeeded  the  one  part 
to  the  other,  in  point  of  law ;  but  if  the  verdict  had  not 
ascertained  it  sufficiently,  that  then  for  this  imperfection, 

(a)  7  Ir.  Law  Bep,  149.  (b)  AB.^A.  273. 

(0)  8hm.  666, 667. 
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a  vesdre  facias  de  novo  ought  to  issne^  and  a  new  trial      [1866.] 
and  verdict  ought  to  he  had,  for  there  cannot  be  an   ""wnwoa 
amendment  of  a  special  verdict  foand  of  a  felony/'    TheQoawr. 
\^BIaekbvm  J.    In  the  report  of  that  case  in  Lord  Ray^ 
wumd  (a)  it  appears  that  in  the  result  both  indictments 
were  quashed  upon  exceptions  taken  hy  Lord  Holt^  and 
a  new  indictment  was  preferred  at  the  next  assizes,  on 
which  Keite  was  found  guilty  of  manslaughter, ''  and'' 
the  reporter  adds,  ''died  of  small-pox,  1697,  in  fVHi- 
ihire,  his  own  country."     [He  also  referred  to  Rex  v. 
Euggba  (6).]    In  Campbell  v.  The  Queen  (c),  where,  on 
error  brought  in  the  Exchequer  Chamber,  Parke  B. 
doubted  whether  a  venire  de  novo  might  issue  in  a  case 
of  felony  for  an  improper  verdict,  the  award  of  a  venire 
de  novo  was    held   good  on  the  ground  that  there 
had  been  a  misawarding  of  jury  process.     In  Gray 
V.  The  Queefi  (d)  it  was  held  that  a  venire  de  novo 
will  issue  where  there  is  miscarriage  in  a  former  trial 
by  the   default  of  the    Judge.    In  Rey.  v.    Charles- 
worth  {e),  which  was  a  case  of  misdeameanour,  one  of  the 
questions  was  whether  the  Judge  was  right  in  discharg- 
ing the  jury  upon  a  material  and  necessary  witness  for  the 
Crown  refusing  to  give  evidence ;  and  though  the  Judges 
did  not  decide  that  point,  they  approved  the  judgment 
of  Crampton  J.,  in  Conway  and  Lynch  v.  The  Queen  (/). 
It  Ki  assumed  in  the  arguments  (p.  481,)  and  in  the 
judgments  that  the  Judge  had  a  right  to  discharge  the 
jury  on  a  hopeless  disagreement.  Cochbum  C.  J.,  p.  507, 
said,  ''When  we  talk  of  a  man  being  twice  tried,  we 
mean  a  trial  which  proceeds  to  its  legitimate  and  lawful 

(a)  Norn.  Rex  t.  Keite,  1  Ld,  Raym,  138. 144-5. 
(h)  2  Ld.  Rayrn.  1574. 1585.  (c)  11  Q.  B.  814.  838-9. 

(i)  11  a  4- Fin.  427.  (e)  1  A  #&  460. 

</)  7  Ir.  Law  Rep.  149. 
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[186G.]  conclusion  by  verdict;  and  when  we  speak  of  a  man 
WmsoB  being  twice  put  in  jeopardy,  we  mean  put  in  jeopardy 
The  Queen.  ^7  ^^^  verdict  of  a  jury;  and  he  is  not  tried  nor  put  in 
jeopardy  until  the  verdict  is  given.''  And  Blackburn  J. 
treats  the  case  of  Conway  and  Lynch  v.  The  Queen  (a)  as 
nearly  deciding  that  before  the  Court  [^Blackburn  J. 
It  was  my  opinion  though  it  was  not  necessary  to  decide 
the  point  that  with  reference  to  this  question  there  was 
no  real  distinction  between  misdemeanour  and  felony.] 
The  judgment  of  a  Judge  on  a  question  of  fact  cannot 
be  reviewed  on  a  writ  of  error :  in  the  case  of  the  illness 
of  a  juryman  the  Judge  can  from  his  appearance  judge 
whether  he  is  too  ill  to  serve;  whereas  the  Court  of 
error  cannot  be  supplied  with  the  information  necessary 
to  enable  it  to  decide.  [Mellor  J.  Suppose  a  discharge 
of  the  jury  by  reason  of  the  illness  of  the  presiding 
Judge,  is  the  Court  of  error  a  better  judge  of  the 
illness  than  the  Judge  himself?]  If  the  discharge  of 
the  jury  could  be  pleaded  .there  would  be  the  incon- 
venience of  a  jury  deciding  whether  a  former  jury  had 
been  rightly  dischai^d. 

As  to  the  admission  of  the  evidence  of  Harris,  it  is 
not  stated  on  the  record  that  she  was  examined,  and 
therefore  the  question  cannot  be  raised  in  a  Court  of 
error.  But  if  it  could,  her  evidence  was  admissible. 
Stat  6  &  7  Vict  c.  85.  «•  I.,  which  enacts  that  every 
person  shall  be  admitted  to  give  evidence  '^  notwith- 
standing that  such  person  may  or  shall  have  an  interest 
in  the  matter  in  question,  or  in  the  event  of  the  trial  of 
any  issue,  matter,  question,  or  injury  (A),  or  of  the  suit, 
action,  or  proceeding  in  which  he  is  offered  as  a  witness'' 
includes  criminal  cases ;  and  stat.l4  &  15  Fict.  c.  99. 
8.  3.  enacts  that  nothing  therein  contained  shall  render 

(a)  7  Irish  Law  Sep,  149.  (*)  SSc, 
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"any  person  who  in  any  criminal  proceeding  is  charged  ng^Q  i 
with  the  commission  of  any  indictable  offence,  or  any 
offence  punishable  on  summary  conviction  competent  or 
compellable  to  give  evidence  "  for  or  against  himself 
The  evidence  which  Harris  gave  would  not  be  evidence 
for  or  against  herself  on  any  issue  before  the  jury. 

Foliard,  in  reply,  on  the  question  as  to  Sunday,  cited 
per  JVilleSf  arguendo,  in  Rowberry  v.  Morgan  (a). 

CocKBURN  C.  J.  The  first  question  involved  in  this 
case  has  been  so  recently  before  us  in  the  case  of  Reg. 
V.  Charksworth  (b\  and  has  been  so  fully  discussed  in 
the  arguments  of  yesterday  and  to-day,  that  we  should 
not  gain  anything  by  taking  further  time  to  consider 
it,  especially  as  there  is  no  doubt  in  the  mind  of  any 
member  of  the  Court  as  to  the  judgment  we  ought  to 
pronounce. 

I  have  no  hesitation  in  expressing  my  opinion  that 
where,  on  a  criminal  trial,  a  jury  have  retired  to  con- 
sider their  verdict,  and  having  remained  in  delibera- 
tion a  sufficient  time  are  agreed  that  there  is  no 
reasonable  expectation  of  their  coming  to  a  unani- 
mous verdict,  it  is  within  the  province  of  the  pre- 
siding Judge,  in  the  exercise  of  his  judicial  discretion, 
to  dischaj^  them. 

We  are  here  dealing  not  with  one  of  the  fundamental 
principles  of  our  criminal  jurisprudence,  such  as  that 
Judges  shall  decide  questions  of  law  and  jurors  questions 
of  fact,  or  that  the  verdict  of  a  jury  must  be  unanimous ; 
bat  with  a  question  of  practice,  which  has  fluctuated  at 
various  times,  and  even  now  may  not  be  considered  as 
finally  and  conclusively  settled.  The  rule  laid  down  by 
(«)  9  Exch.  730.  731.  (b)  \  B.  ^  S.  460. 
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[1866.]  I^rd  Coke  in  3  Inst.  110,  if  it  ever  truly  expressed 
WiwJioE  *^®  ^^'  ^^^  speedily  departed  from  in  the  admin- 
The  QuBBH.  ^**^*tion  of  criminal  justice.  In  a  generation  or  two 
after  he  wrote,  we  find  Lord  Hale  (o)  stating  that, 
where  upon  the  trial  the  proof  of  the  offence  charged 
turned  out  to  be  defective,  it  was  a  practice  prevail- 
ing  at  Newgate  and  in  most  circuits  of  England  to  dis- 
charge the  jury,  in  order  that  the  prosecution  might 
come  better  prepared  upon  a  future  occasion ;  and  we 
find  that  eminent  lawyer,  as  well  as  humane  man, 
speaking  with  approbation  of  this  practice  as  tending  to 
prevent  the  frustration  of  justice  where  evidence  which 
might  be  forthcoming  happened  to  be  temporarily 
wanting;  and  he  speaks  of  it  as  having  prevailed  for 
a  long  time.  Afterwards,  in  consequence  of  the  abuse 
of  the  practice  on  political  trials,  and  possibly  in  con- 
sideration of  the  hardship  on  the  accused,  who,  being 
prepared  for  his  defence  on  the  first  trial,  might  want 
the  means  for  his  defence  on  a  second,  the  Judges  after 
consultiug  among  themselves — for  it  does  not  appear  that 
there  was  any  judicial  decision  on  the  point — adopted  a 
different  rule,  viz.,  that  on  a  trial  for  felony  the  jury 
should  not  be  discharged  at  the  discretion  of  the  Judge  (6). 
But  if  that  resolution  was  acted  on,  it  was  certainly  only 
for  a  limited  time,  for  in  Kinloch^s  Cate  (c),  on  the 
special  Commission  after  the  Rebellion  of  1745,  the 
Judges  dissented  from  the  proposition  in  its  general 
terms.  In  that  case  a  jury  having  been  charged 
with  the  prisoners  was  discharged  for  the  purpose  of 
placing  them  in  a  better  position  than  they  otherwise 
would  have  been  in,  by  enabling  them  to  put  on  the 
record  a  plea  to  the  jurisdiction  of  the  Court.    This 

(«)  2  Hale  P.  C.  296.  (A)  CariK  466. 

(c)  Fo$tw  C.  L.  16,  22. 
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]ilea  having  been  overruled^  and  the  prisoners  having  [1866.] 
leen  tried  before  a  second  jury  and  found  guilty^  Wmsoa 
it  vas  objected  that,  as  a  jury  had  been  once  sworn  i^^  Qwu. 
and  charged  with  the  prisoners,  the  second  pro* 
oeeding  was  a  mistrial;  but  all  the  Judges  in  the 
Commission  except  one  were  of  opinion  that  the 
objection  was  not  valid,  and  FoBter  J.,  in  a  most 
aUe  judgment,  shewed  that  the  rule  laid  down  by 
Lord  Coke  could  not  be  maintained  in  its  general  and 
unqualified  terms.  Soon  after  that  case  Blachstonef  in 
Ids  Commentaries  on  the  Laws  of  England^  laid  down 
the  rule  that  the  jury  cannot  be  dischai^;ed  by  the 
act  of  the  Judge  with  this  qualification — ''  unless  in 
cases  of  erident  necessity  ;''  a  qualification  wholly 
wanting  in  the  rule  as  laid  down  by  Lord  Coke,  or  the 
resolution  of  the  Judges.  Since  that  time  the  illness  of 
a  juryman  or  of  the  prisoner  has  been  held  sufficient 
ground  for  discharging  the  jury,  and  it  is  not  questioned 
that  in  these  cases  the  accused  may  be  put  a  second  time 
upon  his  defence.  But,  further  than  this,  in  Rex  v. 
Cobbett  (a)  that  most  cautious  and  learned  Judge,  Lord 
Tenterdenf  on  his  own  responsibility,  discharged  a  jury 
on  a  trial  for  misdemeanour,  after  they  had  been  in 
deliberation  fifteen  hours;  and  other  Judges  have  exer- 
cised a  similar  discretion. 

So  far  from  Mr.  Folkard's  observation  being  well 
founded,  that  it  is  essential  to  the  administration  of 
justice  in  trial  by  jury  that  this  discretionary  power 
should  be  abridged,  the  contrary  will  be  found  to  be 
the  case,  if  we  regard  the  true  principle  on  which  the 
verdict  of  a  jury  ought  to  be  given.  Our  ancestors 
insisted  on  unanimity  as  of  the  essence  of  the  verdict, 
but  were  unscrupulous  how  that  unanimity  was  obtained. 
(a)  3  Bum  Ju9t  by  Bert  and  Chitty,  974. 
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[1866.]  Whether  the  minority  gave  way  to  the  majority,  or  the 
WiHsoB  reverse,  appeared  to  them  a  matter  of  indifference  : 
The  QusEv.  ^^  ^*^*  *  contest  between  the  strong  and  the  weak,  the 
able  bodied  and  the  infirm,  as  to  who  best  could  bear 
hunger  and  thirst,  and  fdl  the  discomfort  incident  to 
confinement.  It  has  also  been  said  that  it  was  competent 
to,  or  was  the  duty  of  the  Judge,  to  take  a  jury  who 
could  not  agree  on  their  verdict  in  carts  to  the  con- 
fines, or  even  beyond  the  confines,  of  the  county. 
That  notion  is  founded  upon  loose  dicta  in  the  book  of 
Assizes,  servilely  copied  by  text  writers  on  criminal  juris- 
prudence. I  doubt  whether  it  was  ever  done;  and  there 
is  nothing  extant  on  record  to  shew  that  such  was  ever 
the  practice.  In  our  day  we  look  upon  trial  by 
jury  and  the  principle  upon  which  juries  ought  to  find 
their  verdicts  in  a  different  way.  We  desire  unanimity, 
it  is  true,  but  the  unanimity  not  of  coercion  but 
of  conviction.  A  small  minority,  consisting  of  even  one 
or  two  jurors,  may  have  so  strong  a  conviction  as  to  be 
unable,  with  a  due  regard  to  their  own  consciences,  to 
give  way  to  the  majority.  If  indeed,  jurors  have  only  a 
weak  conviction  on  the  point  in  question,  they  may  pro- 
perly yield  to  the  stronger  and  more  deeply  rooted  views 
of  the  rest.  But  it  is  the  essence  of  the  duty  of  a  juror^ 
if  he  has  a  deeplj^  seated  conviction,  either  in  the 
affirmative  or  negative  of  the  issue,  not  to  give  it  up, 
although  the  majority  are  against  him,  from  a  desire  to 
purchase  ease  or  get  rid  of  inconvenience  by  the  sacri- 
fice of  his  conscience.  That  being  so,  when  a  Judge  is 
satisfied  that  a  reasonable  time  has  elapsed,  and  that 
the  unanimity  of  the  jury  can  only  be  obtained  through 
the  sacrifice  of  honest  conscientious  conviction,  why 
should  he  subject  them  to  the  torture  and  misery  of 


XXIX.   VICTORIA.]  173 

being  shut  up  without  meat^  drink,  or  fire,  in  order  that      [1866.] 
unanimity  may  be  obtained  by  such  means?     To  me  it       Winsor 
seems  that  the  practice  of  discharging  the  jury  under    jt^^  Qusbw. 
soch  circumstances  is  essential  to  upholding  the  pure 
and  conscientious  discharge  of  the  duties  of  jurors. 

Then  what  authority  is  there  to  shew  that  this  discre- 
tion, which  has  been  exercised  in  so  many  instances  with- 
out objection  being  taken  to  it,  cannot  now  be  exercised? 
In  Comoay  and  Lynehj  in  error^  ▼.  The  Queen  (a),  the 
majority  of  the  Court  of  Queen's  Bench  in  Ireland  no 
doubt  held  that  the  discharge  of  the  jury  after  they  had 
been  twenty-four  hours  in  deliberation  was  not  proper, 
and  that  the  prisoners  could  not  be  tried  again.  But 
the  decision  was  not  unanimous.  In  Reff,  v.  Charles- 
wDorih  (&),  I  took  the  opportunity  of  observing  that  the 
judgment  of  Mr.  Justice  Cramptan,  the  dissentient 
Judge,  carried  conviction  to  my  mind.  His  ailments 
are  oYcrwhelming,  and  no  attempt  to  answer  them  was 
made  by  the  other  learned  Judges.  In  NewtorCe  Case  {e\ 
decided  since  Conway  and  Lynch  v.  The  Queen^  it  was 
necessary  incidentally  to  consider  the  question  of  dis- 
chaining  the  jury,  and  it  is  impossible  to  read  the  judg- 
ment of  Lord  Denman,  without  seeing  that  in 
his  opinion  the  discharge  of  a  jury  under  such  circum- 
stances as  the  present  was  no  reteon  why  the  pri- 
soner should  not  be  put  upon  his  trial  a  second  time  for 
the  same  offence.  The  question  was  more  directly 
raised  in  Rey.  v.  Davison  (d).  It  is  true  that  was  a  case 
of  misdemeanour  and  the  present  is  a  case  of  felony,  but 
I  can  see  no  distinction  in  principle  between  the  two 
classes  of  cases.     The  mode  of  trial  is  the  same  in  both, 


(a)  7  /r.  Law  Rep,  149. 
(e)  13Q.B.  716. 


{h)  IB.  ^8.  460.  507. 
(d)  2F.  #F.260. 
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[1866.]  and  the  priuciples  on  which  the  trial  should  be  conducted 
Y^iKsoE  ought  to  be  the  same.  The  present  case  is  certainly 
The  QuMH.  stronger  than  Conway  and  Lynch  v.  The  Queen  (o),  where 
all  that  appears  is  that  the  jury  had  been  twenty-four 
hours  in  deliberation.  In  the  present  case  not  only 
had  the  jurors  been  five  hours  in  deliberation,  but 
it  was  within  a  few  minutes  of  midnight  on  Saturday  ; 
and  on  the  ensuing  Monday  the  Judges  were  bound 
to  be  at  Bodmin^  in  discharge  of  their  duties,  that 
being  the  commission  day  for  the  county  of  CornwalL 
The  Judge  who  presided  at  the  trial  was  placed 
in  a  position  of  great  difficulty.  If  the  next  day 
had  been  a  week  day,  I  do  not  doubt  he  would  have 
considered  that  he  ought  not  to  have  discharged  the 
jury  after  a  deliberation  of  only  five  hours  \  for  I  agree 
with  the  counsel  for  the  prisoner  that  if  we  could  in  a 
Court  of  error  review  the  exercise  of  a  Judge's  discretion, 
five  hours  is  not  so  long  a  time  as  that  it  can  be  fairly 
assumed  that  the  jury  might  not  by  further  deliberation 
have  come  to  a  unanimous  conclusion.  But,  the  inter- 
vening day  being  Sunday^  great  difficulties  presented 
themselves.  First.  Could  the  Judge  have  sent 
back  the  jury  and  taken  the  verdict  on  Sunday  f 
It  is  laid  down  by  high  authority  that  Sunday  is 
not  a  juridical  day,  and  I  think  it  cannot  be  contended 
that  the  delivering  of  the  verdict  by  the  jury,  and  the 
receiving  of  it  by  the  Judge,  and  the  recording  it  by  the 
officer  of  the  Court,  are  not  judicial  acts.  I  entertain 
the  gravest  doubt  whether  those  acts,  if  performed  on 
Sunday^  would  have  been  valid.  Secondly.  It  was 
said  that  the  Judge  might  have  adjourned  until 
Monday,  and  have  kept  the  jury  confined  during  5iun- 

(fl)  7  Tr.  Law  Rep.  149. 
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Ay  and  received  their  verdict  on  Monday.     Bat  then      [1866.] 
arises  a  fresh  difficulty :   it  would  have  been  impossible,       WiHsoa 
because  inhuman,  to  keep  the  jury  without  meat  and    j]^  Quinr. 
drink   the  whole  of  Sunday^   and   therefore  the  only 
alternative  would  have  been  to  allow  them  refreshment 
in  the  interval.    Now  that  might  have  rendered  the  pro- 
ceedings illegal ;  for  there  is  authority  that  after  a  jury 
haYe  retired  to  deliberate  on  their  verdict,  refreshment 
cannot  be  supplied  to  them.    What  is  said  in  Doct  and 
Stwi.  Dial.  2,  c.  52,  cannot  militate  against  the  long 
established  practice  not  to  allow  the  jury  refreshment 
after  they  have  retired ;  and  the  oath  administered  to 
the  bailiff  in  chai^  of  the  jury  has  a  strong  tendency  to 
support  the  practice,  for  it  restrains  him  absolutely  from 
allowing   them   refreshment,    and    conditionally  from 
Buffering  any  one  to  speak  to  them  ''  without  leave  of 
the  Court,''  an  exception  which  applies  only  to  the 
latter.    I  question  much  whether  a  Judge  could  take  on 
himself  to  put  aside  the  system  of  coercion  which  has 
been  handed  down  to  us,  though  the  sooner  the  Legisla- 
ture interferes  the  better.  The  Judge  then  had  the  choice 
of  three  courses,  either  to  take  the  verdict  on  the  Sun^ 
day^  or  to  keep  the  jury  in  confinement  until  the  Mon-^ 
day  following,  in  the  meantime  allowing  them  neces- 
sary refreshment,  or  to  discharge  them.    These  circum- 
stances of  great  difficulty  constituted  a  case  in  which 
the  Judge  was  called  upon  to  exercise  his  discretion  \ 
and  I  am  of  opinion  that  he  bad  the  discretion  to 
discharge  the  jury. 

The  second  question  is  whether,  the  necessity  for  the 
discharge  of  the  jury  by  the  Judge  being  stated  on  the 
record,  it  is  competent  to  this  Court  to  review  the  exercise 
of  his  discretion  ?  I  think  certainly  not.  And  first,  how 
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[1866.]      is  it  to  be  reviewed  ?  It  may  be  a  rule  of  practice  that  a 
WiN9oa~    J^idge  shall  not  discharge  a  jury  unless  there  be  evident 
J-  necessity  for  it ;  but  the  existence  of  the  necessity  is  a 

matter  of  inference  to  be  drawn  from  all  the  circum- 
stances of  the  case.  It  was  well  put  by  the  Solicitor 
Greneral  that  if  the  exercise  of  the  discretion  could  be 
reviewed  it  might  be  made  the  subject  of  plea:  the 
prisoner  would  plead  the  former  trials  the  prosecutor 
would  reply  that  on  that  trial  the  jury  were  from 
evident  necessity  discharged,  and  the  prisoner  would 
traverse  the  necessity.  But  who  is  to  try  the  issue 
— the  Judge  or  the  jury  ?  It  seems  impossible 
that  we  as  a  Court  of  error  can  deal  with  the  ques- 
tion whether  the  necessity  existed;  the  exercise  of 
discretionary  power  has  never  been  made  the  subject  of 
error.  That  was  the  view  taken  by  Paiteson,  Coleridge, 
and  Erie  JJ.,  in  Newton's  Case  {a),  and  it  is  the 
clear  and  unequivocal  language  of  Pillock  C.  B., 
Martin  B.,  and  Hill  J.  in  Rfff.  v.  Davison  (ft).  The 
latter  was  a  case  of  misdemeanour ;  but  the  rules  by 
which  the  question  whether  the  discretion  has  been 
properly  exercised  is  to  be  decided  cannot  be  different 
in  a  case  of  felony  and  in  a  case  of  misdemeanour. 
Consequently,  even  if  this  were  a  case  in  which  the 
discretion  was  improperly  or  injudiciously  exercised, 
which  I  am  very  far  from  asserting,  it  is  a  matter  which 
cannot  be  brought  before  a  Court  of  error.  It  is  true 
there  are  instances  in  which  that  discretionary  power 
was  grievously  abused  in  times  past.  Such  times  I 
hope  will  never  come  again.  I  agree  that  it  is  expedient 
to  frame  our  rules  so  as  to  place  the  administration  of 
justice  beyond  the  reach  of  abuse  in  the  exercise  of  a 

(fl)  13  Q,  B,  716.  (*)  2F.^F.  250. 
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diacretionary  power.    Bat,  if  the  discretion  is  useful  and      [1866.] 
salutaiy  and  exists  for  general  convenience,  we  must      Wihwb 
trust  to  Parliament  or  the  executive  for  correcting  and    xhe  Qiissv. 
punishing  a  corrupt  ahuse  of  it 

It  was  urged  that  according  to  the  law  of  England 
no  man  can  he  put  on  his  trial  twice.  That  maxim 
means  that  a  man  is  not  to  be  put  in  peril  a  second  time 
after  a  verdict  pronounced  on  a  good  indictment  It 
does  not  follow  that  if  the  first  trial  has  proved  abortive, 
the  questions  involved  in  the  indictment  shall  not  be 
aiQbmitted  to  a  second  jury. 

Then  it  was  urged  that  there  was  a  difficulty  about 
issuing  a  second  venire  for  summoning  a  jury.  But 
there  have  been  many  instances  in  which  a  jury  have 
been  discharged  in  the  proper  exercise  of  a  judicial 
discretiouy  and  a  second  trial  has  taken  place ;  as  when 
the  Judge,  or  a  juror,  or  the  prisoner,  has  been  taken 
ill  and  the  trial  has  thereby  come  to  a  sudden  end :  in 
all  these  cases  a  venire  de  novo  has  issued.  If  the  first 
jury  in  the  present  case  was  properly  discharged,  it 
follows  that  a  new  jury  process  must  issue  as  in  other 


It  was  also  urged  that  the  evidence  of  Ilarrit,  the 
plaintiiF  in  error's  partner  in  guilt,  was  improperly 
received.  No  doubt  the  accomplice  gave  her  evidence 
under  peculiar  drcumstances.  On  the  first  trial  both 
prisoners  were  joined  in  one  indictment,  and  were  tried 
together.  Oii  the  second  the  Crown  was  allowed  to 
sever  the  trial  of  the  two  with  a  view  to  one  becoming 
a  witness  against  the  other ;  and  the  evidence  of  the 
accomplice  has  brought  about  the  state  of  things,  which 
the  resolution  of  the  Judges  in  Lord  Holfs  time  (a)  was 

(a)  Carih,  465. 
VOL.  M.  N  B.   &  S. 
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[18G6.]  intended  to  prevent.  In  this  particular  case  the  pri- 
WnlsoR  soner  has  been  placed  on  the  second  trial  at  a  grievoas 
The  Queen,  disadvantage  because  the  evidence  of  the  accomplice, 
which  was  inadmissible  on  the  first  trial,  was  given 
against  her  on  the  second.  I  equally  feel  the  force  of 
Mr.  Folkardt^  observations  with  reference  to  a  fellow 
prisoner  being  allowed  to  give  evidence  without  having 
been  first  acquitted  or  convicted  and  sentenced.  I 
think  that  in  all  cases  where  persons  are  jointly  indicted, 
and  it  is  thought  necessary  to  have  the  evidence  of  one 
against  the  other,  it  is  better,  in  order  to  insure  the 
greatest  amount  of  truthfulness  of  the  testimony,  that  a 
verdict  of  not  guilty  should  be  taken,  or,  if  the  circum- 
stances admit  of  it,  a  plea  of  guilty  should  be  taken  and 
sentence  passed,  so  that  the  witness  should  come  with  a 
mind  free  from  the  infiuence  either  of  selfish  fear  as  to 
what  his  own  impending  sentence  may  be,  or  of  desire 
to  obtain  immunity  for  himself  by  giving  false  evidence 
against  his  fellow  prisoner.  But  the  evidence  given  is 
not  set  forth  on  the  record,  and  consequently  that 
question  cannot  be  matter  of  error.  Whether  this 
circumstance  should  have  any  influence  elsewhere  it  is 
not  for  us  to  express  an  opinion.  The  only  course 
open  to  us  is  to  pronounce  judgment  for  the  Crown. 

Blackburn  J.  On  this  writ  of  error  we  have  only  to 
enquire  whether  the  conviction,  as  it  appears  on  the 
record,  is  good  or  bad  in  point  of  law.  I  am  clearly  of 
opinion  that  it  is  good  and  that  the  judgment  of  the 
Court  below  was  right.  If  this  question  had  been  now 
raised  for  the  first  time  I  should  have  desired  more  time 
to  consider  it,  and  should  have  entered  more  fully  than 
I  propose  to  do  into  the  authorities ;  but  the  matter  was 
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exhanstiTely  considered  in  the  judgment  of  Crampton  J.      [1866.J 
in  Qmway  and  Lynch  v.  The  Queen  (a)  which  has  con-      Wihsor 
vinced  me  that  he  was  right  and  that  his  brethren  were    j^^  quibw. 
wrong;  and  the  point  has  since  been  considered  and 
decided  by  this  Court  in  Reff.  ▼.  Charlesworth  (b),  the  only 
difference  being  that  that  was  a  case  of  misdemeanour, 
and  this  is  a  case  of  felony.     There  is  no  difference  in 
principle  between  the  two.  classes  of  cases ;  and  as  I 
agree  with  what  has  been  said  by  the  Lord  Chief  Justice, 
I  do  not  think  it  necessary  to  go  through  the  authorities, 
or  state  at  any  length  the  grounds  on  which  my  judg- 
ment rests. 

The  rule  of  law  that  a  man  shall  not  be  twice  vexed 
for  the  same  cause  has  been  much  relied  on ;  but  that 
means  that  a  man  shall  not  be  vexed  again  for  the 
same  offence  after  a  previous  decision  upon  it.'  When 
an  indictment  is  preferred  whether  in  a  case  of 
felony  or  misdemeanour,  the  first  step  is  to  issue  jury 
process ;  and  when  the  jury  have  come  and  been  sworn, 
and  have  been  charged  with  the  prisoner  upon  a  good 
indictment  the  right  course  is  that  they  shall  convict  or 
acquit,  determining  the  question  whether  he  is  guilty  or 
not  of  the  offence;  and  when  they  have  found  their 
verdict  the  matter  is  res  adjudicata.  If  after  that  the 
Court  were  to  award  or  allow  process  to  issue  for 
summoning  another  jury  on  the  same  indictment  it 
would  be  erroneous,  and  the  proper  remedy  would  be 
a  writ  of  error,  the  error  assigned  being  that  the 
prisoner  had  been  already  tried.  And  if  a  second 
indictment  were  preferred  for  the  same  offence  against 

(tf)  7  Ir.  Law  B^p.  149.  165.  (b)  1  5.  #  5.  460. 
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[1866.]  the  same  party  he  might  plead  autrefois  acquit^  or 
WiHsoB  autrefois  couTict  according  aa  on  the  first  indictment  it 
The  QuEKH  ^*^  ^^^  determined.  But  until  the  case  of  Conway 
and  Lynch  y.  The  Queen  (a),  it  never  waa  pleaded  that 
the  prisoner  had  been  given  in  charge  to  a  jury,  and  that 
they  had  been  dischai^ed  without  any  sufiicient  or  legal 
cause.  In  that  case  it  was  held  that  such  a  plea  was 
to  have  the  same  effect  as  a  plea  of  autrefois  acquit,  but 
except  in  that  case  no  such  plea  as  that  had  ever  been 
pleaded.  That  is  a  strong  argument  that  such  a  plea 
cannot  properly  be  pleaded.  If^  instead  of  there  being 
a  fresh  indictment^  and  the  defence  being  made  matter 
of  plea,  there  is  an  award  of  fresh  jury  process  on  the 
same  indictment,  and  error  is  assigned  on  that,  the 
question  is  the  same,  was  the  fact  that  the  prisoner  had 
been  given  in  charge  on  a  former  trial,  which  became 
abortive  for  the  reasons  stated  on  the  record,  a  bar  to  a 
fresh  one  ?  If  it  were,  the  award  of  process  would  be 
error.  But  if  the  fects  stated  on  the  record  would  be 
no  bar  to  a  second  indictment  for  the  same  matter, 
there  would  be  no  error  in  issuing  fresh  process.  It  is 
clear  that  an  existing  indictment  is  no  answer  to  a 
second  indictment  for  the  same  offence. 

The  dictum  of  Lord  Coke  (for  it  is  no  more  than  a 
dictum,  though  still  a  very  high  authority)  that  ''a 
jury  sworn  8x5.''  is  admittedly  correct  as  a  general  rule. 
If  possible  that  ought  to  be  done.  But  on  that  is 
founded  the  idea  that  if  the  case  was  not  disposed  of 
by  that  jury  no  other  jury  could  dispose  of  it  This  is 
not  said  by  Lord  Coke^  and  I  can  see  no  reason  for  it. 
But  we  find  that  from  Lord  Cok^%  time  down  to  the 

(a)  7/r.Zflwi?ij>.  149. 
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Bevdutioii  the  Imw  was^  as  is  stated  hj  Lord  Hale,      [1866.] 

administered  in  a  manner  inconsistent  witili  tbis  idea.       WiicaoK 

In  Beg.  T.    CharleMwortk  (a)    we    pointed    ont    that    TbeQuEM. 

after  the  Bevolation*  the  praetice  vhich  prevailed  in 

tlie  time  of  Lord  Hale,  of  discharging  a  jury  whenever 

tiie  Judge  thought  the  interests   of  justice  required 

it,  in  order  that  there  might  be  a  second  trial,  was 

leprobated  on  aoooant  of  the  abases  of  it  which  had 

oceorredj  and  then  the  notum  was  introduced,  that,  at 

kast  in  capital  cases,  the  jury  could  not  be  discharged 

without  giving  a  verdict,  and  if  they  were  there  could 

not  be  a  second  trial.    Kmloeh*s  Case  (&)  shews  that 

was  a  mistake;  far  there  it  was  laid  down  that  it  was 

tar  the  presiding  Judge  to  determine  whether  there 

were  grounds  for  discharging  the  jury,  and  if  he  dis- 

diaiged  them  when  there  was  no  need,  his  decbion 

oonld  not  be  reviewed.    In  that  case,  the  Judges  on 

the  cunmission  disdbarged  the  jury  with  the  assent  of 

Uie  pnsonos,  which  can  make  no  difference,  and  what 

was  done  was  held  not  to  prevent  further  proceedings, 

and  that  decision  had  not  been  departed  from  until  the 

ease  of  Coaway  and  Lynch  v.  Tie  Quten  (o). 

Whether  the'  {sesiding  Judge  in  the  exercise  of  his 
diaeretion  ought  to  discharge  the  jury  must  idways  be 
a  mixed  question  of  fact  and  law.  In  cases  such  as  the 
iOnett  of  a  juryman,  in  which  it  is  admitted  that  the 
jury  may  be  discharged,  it  must  obviously  be  for  hkn 
to  determine  what  degree  of  illness  renders  the  juryman 
too  ill  to  act,  and  so  requires  that  the  jury  be  discharged. 
If  the  Judge  cannot  discharge  them  except  hi  cases  of 

(a)  1  5.  #  A  460.  (6)  Foster  C.  L.  16. 

(<?)  7  Ir.  Law  Rep,  149. 
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[1866.1      evident  necessity,  yet  he  mnst,  in  the  exercise  of  his 
WiHsoB —  discretion,  decide  whether  such  necessity  exists.     It 


The  Qussv. 


cannot  be  that  he  is  to  discharge  them  as  soon  as  they 
say  that  they  cannot  agree,  for  it  may  be  that  they  will 
agree  after  further  conference.  On  the  other  hand, 
when  a  jury  have  been  long  in  deUberatiun,  and  are 
unable  to  agree,  it  cannot  be  said  to  be  matter  of  law 
that  it  is  necessary  to  wait  until  one  of  them  is  in 
danger  of  death :  it  is  a  question  of  degree  upon  which 
the  Judge  in  his  discretion  must  decide.  If  it  were 
necessary  to  wait  until  the  business  of  the  assizes  waa 
completed,  as  was  insisted  in  Conway  and  Lynch  v.  Tl^e 
Queen  (a\  it  might  happen  at  Liverpool  that  they  could 
not  be  discharged  for  a  fortnight.  I  agree  with  what 
Lord  Tenterden  said  in  Rex  v.  Woolf  (ft)  :  there  are 
few  things  more  painful  for  Judges  to  decide  than  mere 
matters  of  discretion.  But  Mr.  Justice  Foeter  (c)  waa 
of  opinion  that  it  is  not  possible  to  lay  down  any  general 
rule  for  cases  like  the  present,  and  therefore  the  Judge 
must  have  a  discretion  respecting  them. 

Then  comes  the  question  can  we,  as  a  Court  of  error, 
review  the  discretion  of  the  Judge.  In  Conway  and 
Lynch  V.  The  Queen  (a),  the  majority  of  the  Judges 
held  that  they  could.  I  invited  Mr.  Folkard  to  dte 
any  other  case  in  which  that  had  been  done ;  he  fidled 
to  do  so,  and  so  far  as  my  own  knowledge  goes  there  is 
BO  such  ease.  We  cannot  review  the  discretion  of  a 
Judge  any  more  than  we  can  the  verdict  of  a  jury :  in 

(a)  7/r.iateil?«p.  149, 

(4)  1   ChiU.  401,  422.    a,  C.  som.  JTwr  t.  Kinnear,  2  B.  i  A. 
462. 
{e)  Fo$Ur  Or.  Law,  36. 
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the  latter  case,  the  evidence  on  which  the  jarjr  have      [1S66.] 
fimnd  their  verdict  cannot  be  brought  up ;  and  when  a      Wirsor 
ludge  decides  judicially  that  it  is  necessary  to  discbarge    ^^  qokem 
A  jury,  the  facts  on  which  he  has  decided  cannot  be  fully 
stated  on  the  record.     Therefore  I  am  of  opinion  that 
OrampUm  J.  on  this  point  also  was  right,  and  the  other 
Judges  wrong. 

In  the  present  case  it  appears  from  the  record  that 
the  trial  began  on  Friday  morning  and  was  unexpectedly 
protracted:  a  few  minutes  before  midnight  on  Saturday, 
tiie  jury,  after  five  hours  deliberation,  having  stated  that 
they  were  not  likely  to  agree,  the  Judge  had  to  deter- 
mine a  most  difficult  question,  namely,  would  a  verdict 
returned  on  Sunday  be  lawful  and  right  I  think  that 
to  sit  judicially  on  a  criminal  trial  on  Sunday  would  be 
indecent  and  should  not  be  done  if  it  can  be  avoided:  at 
any  rate,  it  is  matter  of  grave  doubt  whether  a  verdict 
recorded  on  Sunday  would  not  be  void  in  law.  And, 
therefore,  I  never  could  say  that  it  was  not  a  proper 
exercise  of  judicial  discretion,  in  the  Judge  to  discharge 
the  jury,  and  so  avoid  raising  that  difficult  question. 
It  is  said  that  he  might  have  adjourned  until  Monday, 
and  ordered  that  the  jury  should  have  refreshment  in 
the  interval.  But  it  is  very  doubtful  whether  a  Judge 
has  power  to  adjourn  a  case  after  the  jury  have  retired 
to  consider  the  verdict,  and  it  is  also  a  doubtful  question 
whether  the  having  refreshment  would  not  have  vitiated 
their  verdict :  though  perhaps  the  maxim  "  quod  fieri 
non  debet  factum  valet''  might  have  applied,  and  the 
refireshment  having  been  ordered  by  the  Judge  might 
not  be  iQegaL  I  think  therefore  that  the  Judge  exercised 
his  discretion  rightly;  this  however  is  an  obiter  opinion. 
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[1866.]      for  I  hold  that  we  cannot  in  a  Court  of  error  review  the 

WmoB  discretion  of  a  Judge. 
The  QuiBv.  There  is  a  further  point :  would  the  disdbarge  of  the 
jury^  even  if  wrong,  be  tantamount  to  a  verdict  of  ac- 
quittal ?  I  think  not.  There  are  the  cases  in  which  the 
jury  have  found  an  imperfect  verdict  It  is  the  duty  of 
the  Judge  not  to  receive  such  a  verdict,  but  if  it  is  re- 
ceived and  recorded  it  is  a  mistrial ;  and  in  civil  caaes 
and  indictments  for  misdemeanour  the  proper  course  is 
to  move  the  Court  for  a  venire  de  nova  The  question 
has  been  raised  whether  in  cases  of  capital  felony  after 
an  imperfect  verdict  a  venire  de  novo  can  issue ;  the 
doubt  being  founded  on  the  same  dicta  of  Lord  Coke^  Co. 
Liu.  227  b. ;  3  Inst  110.  In  Rex  v.  Huggins  {a\  which 
was  argued  before  all  the  Judges,  and  the  most  authentic 
report  of  which  is  by  Lord  Jtaymatid,  he,  as  Lord  Chief 
Justice  delivering  the  opinion  of  the  Judges^  mentions, 
p.  1684-5^  what  the  counsel  for  the  Crown  argued 
in  support  of  their  contention,  that  if  the  facts  found 
by  the  jury  were  not  sufficient  to  induce  the  Judges 
to  be  of  opinion  that  they  amounted  to  murder, 
a  venire  facias  de  novo  ought  to  go,  though  it  was  a 
capital  case:  'U.  In  cases  of  mistrial;  6  Co.  14a.; 
AmnckPi  Case,  the  point  agreed.''  Gray  v.  IluQueen(b) 
is  another  instance.  ''  2.  For  misbehaviour  of  the  jury 
in  giving  their  verdict :''  for  which  was  cited  a  case  in 
the  Year  Books.  ''  Agreed.  8.  As  to  granting  a  venire 
facias  de  novo  after  a  special  vefdict  found,  they  were  so 
candid  as  to  own,  that  though  there  was  search  made 

(a)  2  Ld,  Rajfm,  1674;  2  Str.  882;  1  BarMrd.  B.  R.  36a  396; 
Fitr,  177;  17  How.  at.  TV.  310. 
(6)  11  a  #F.  427. 
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with  the  gieate&t  diligence,  yet  thej  could  not  find  one      [1866.] 
instance^  nor  so  much  as  an  opinion  of  a  Jndge^  except      Wivtom 
what  was  aaid  by  Lord  Chief  Justice  Holt  in  the  case  of    f^^^^  Qubbs. 
The  King  ▼.  Keite,  Comb.  408.  Holt  C.  J.  says,  '  I  should 
not  be  much  against  a  venire  de  novo' ;  and  this  was 
lemembered  by  some  others  that  heard  that  opinion.^' 
"But,"  says  Lord  Raymond,  "the  Judges  came  to  no  reso* 
fattion  that  a  venire  facias  de  novo  could  not  issue  after  a 
qiecial  verdict  in  any  capital  case ;  it  being  unnecessary 
for  them  to  determine  that  question.'^  The  question  has 
been  recently  before  the  Court  in  Campbell  v.   The 
Qveen  {a).    That  was  an  indictment  for  felony  contain- 
iiig  several  counts,  and  it  was  decided  in  this  Court  that 
a  defective  verdict  had  been  given  at  the  Quarter  Ses« 
BOBS  in  not  specifying  the  offence  of  which  it  found 
tiie  prnoners  guilty,  and  judgment  was  reversed  with  a 
direction  that  the  Court  of  Quarter  Sessions  should 
award  a  venire  de  nova     Upon  that  judgment  error 
Wss  brought,  and  Parke  B.,  delivering  the  judgment  ci 
the  Exdiequer  Chamber,  p.  839,  and  having  the  case  of 
Bex  V.  Huggins  {b)  before  him,  observed  that  the  autho- 
rities left  in  some  doubt  whether  a  venire  de  novo  might 
ismie  in  a  case  of  fdiony  for  a  defective  verdict,  but 
poiuted  out,  p.  838^  that  the  case  before  the  Court  was 
a  case  of  a  misawarding  of  jury  process,  for  the  award 
was  to  try  one  crime  only ;  and,  two  being  charged,  it 
was  uncertain  which  \  and  therefore  the  jury  never  had 
a  valid  authority  to  give  a  verdict  which  could  affect  the 
fife  of  the  plaintiff  in  error ;  and  on  that  ground  he 

(«)  11C.P.799. 

{h)  2  Ld.  RiOfm.  1574 ;  2  Str,  882;  1  Bamard.B.  R.  358.  396;  FUt. 
177;  11  Haw.  m,  rr.310. 
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ri866.]  affirmed  the  jadgment  of  this  Court  that  a  venire  de 
^jjjgQ^  novo  should  he  awarded,  without  deciding  on  the  ground 
Th  Q  BE  ^'  *^®  judgment  of  this  Court  which  it  was  not 
necessary  to  da  There  is^  therefore,  the  decision 
of  this  Court  unreversed  that  on  a  defective  verdict  in 
felony  a  venire  de  novo  may  be  awarded ;  and  that  is 
the  only  authority  on  the  point.  For  the  reasons  given 
by  Cramptan  J.,  in  Conway  and  Lynch  The  Queen  (a) 
I  am  of  opinion  that  the  true  principle  is  that  where 
for  any  cause,  whether  from  the  jury  process  having 
been  bad  or  from  the  jury  not  having  been  duly  impan- 
nelled,  or  from  default  of  the  jury  or  error  of  the  Judge, 
or  from  inevitable  accident,  or  a  discharge  of  the  jury, 
there  has  not  been  a  legal  verdict,  in  all  cases  indiffe- 
rently the  indictment  has  not  been  disposed  of,  and 
there  ought  to  be  a  second  trial ;  and  with  this  Gray  v. 
The  Queen  (ft)  is  not  inconsistent. 

The  last  point  is  that  on  the  second  trial  of  the  pri- 
soner the  evidence  of  a  fellow  prisoner  and  accomplice 
was  received.  That  objection  does  not  appear  on  the 
record ;  and  the  improper  reception  of  evidence  cannot 
be  taken  into  error  except  upon  a  bill  of  exceptions, 
which  does  not  lie  in  a  criminal  case.  But  so  far  as  I 
can  form  an  opinion  the  fellow  prisoner  and  accomplice 
was  not  an  incompetent  witness.  It  would  be  proper 
to  caution  the  jury  as  to  the  reliance  to  be  placed  upon 
the  evidence,  and  T  doubt  not  that  the  learned  Judge 
did  so,  and  that  there  was  confirmatory  evidence.  I 
agree  with  the  Lord  Chief  Justice  that  it  is  desirable 
that  a  fellow  prisoner  and  accomplice  should  be  ac- 

(r)  7  /r.  Law  Bep.  149.  (6)  U  C/.  #  F,  427. 


XXIX.   VICTORIA.]  187 

quitted  dud  discliarged  before  being  admitted  to  give      [1866.] 
eridence,  in  order  tbat  the  objection  to  the  degree  of      wimsok 
credit  to  be  giren  to  such  testimony  may  be  as  slight    ^^^  Qubxh. 
M  possible ;  but  that  does  not  affect  its  legal  admis* 
sibQitj. 

Meixob  J.      I  am  of  opinion  that  our  judgment 
shoold  be  for  the  Crown  on  all  the  errors  assigned. 
Although  it  is  a  good  general  rule  that  a  jury  to  whom 
a  prisoner  has  been  given  in  charge  in  a  case  of  felony 
shall  not  be  discharged  without  giving  a  verdict,  and 
slfhoQgh  there  is  a  distinction  in  some  respects  between 
cases  of  felony  and  misdemeanour,  there  is  none  in  this : 
there  is  no  absolute  role  in  either  that  it  can  never  be 
done;  and  when  it  may  be  done  is  matter  of  discretion 
in  the  presiding  Judge.     Formerly,  the  practice  was 
for  a  jury  not  to  separate  even   during  an  adjourn- 
meat  in  a  case  of  misdemeanour,  and  at  one  time  it 
was  even  doubted  whether  a  criminal  trial  could  be 
adjonmed;   but  it  is  now  settled  that  it  may,  and 
that  the  jury  may  in  cases  of  misdemeanour  separate 
during  an  adjournment  of  the  Court.    These  are  all 
matters  of  practice,  and  I  think  no  general  role  can  be 
laid  down  as  to  the  discharge  of  a  jury  without  leading 
to  absurdities.     If  a  Judge  were  bound,  as  according  to 
some  dicta  he  is,  to  take  the  jury  with  him  to  the  con- 
fines of  the  county  or  all  round  the  circuit  unless  they 
agreed  in  their  verdict,  though  no  Judge  in  the  present 
times  would  conceive  of  doing  anything  so  grotesquely 
absurd,  yet  even  then  a  time  for  discharging  them  must 
arrive  at  last     He  must  of  necessity  have  a  discretion 
to  dischaige  them  because  the  administration  of  criminal 
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[1866.]  jostioe  could  not  otherwise  go  on*  A  jury  retire  to  oon- 
WiKsoB  ®^^®'  *^®"^  verdict,  and  cannot  agree ;  the  Judge  waits  » 
The  QuBsv  ^^^^  ^^^ — ^  ^°^®  abundantly  sufficient  to  enable  them 
to  agree,  and  until  it  is  hopeless  that  they  will  i^ree ; 
he  cannot  be  bound  to  keep  them  until  the  end  of  the 
assizes,  for  in  some  places  they  might  last  a  fortnight, 
and  the  jury  are  not  to  be  starved. 

Supposing  we  could  in  a  Court  of  error  review  the 
discretion  of  a  Judge,  can  we  say  that  it  was  wrongly 
exerdsed  in  the  present  case  ?  The  record  states  several 
circumstances  as  grounds  for  the  exercise  of  bis  discre- 
tion :  it  states  an  adjudication  that  a  necessity  for  its 
exercise  existed:  that  the  jury,  after  five  hours  ddi- 
beratiooL,  had  not  agreed,  and  declared  themsdives  un« 
able  to  agree :  that  it  was  a  few  minutes  before  midnight 
(m  Saturday:  that  it  was  within  a  short  time  of  the 
Lord's  day :  that  the  other  business  of  the  assizes,  except 
this  case,  had  concluded :  and  that  the  attendance  of 
the  Judges  was  required  in  another  comity  on  the  fol- 
lowing Monday.  Under  tiiese  drcumstanees  it  is  impos- 
sible to  contend  that  the  Judge  could  have  taken  eith» 
of  the  courses  su^ested  by  Mr.  Folkard.  Pirst,  he  could 
not  have  confined  the  jury  during  all  Sunday  without 
refi'eshment :  for  the  jtury  are  not  to  be  placed  in  circiun- 
stances  seriously  affecting  their  health.  Secondly,  could 
he  have  received  tiie  verdict  on  Sunday  ^  It  is  laid  dawn 
that  a  judicial  act  cannot  be  done  on  Sunday;  and  the 
course  of  prooeeding  on  taking  a  verdict  shews  that  it  is 
not  a  ministerial  act.  In  a  case  of  felony,  the  Judge 
most  come  into  Court  to  take  the  verdict :  the  prisoner 
must  be  present  when  the  verdict  is  delivered,  and  must 
hear  the  verdict  pronounced  by  the  jury,  and  it  must 
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then  be  recorded.    All  this  shews  that  it  is  an  act  of  the      [1865.] 

highest  importance  in  the  whole  proceeding,  and  that  it      wnwoii 

is  not  a  ministerial  act.    Whether  a  verdict  can  be  taken    n«.  A'„— 

The  QuKBH. 

on  Sunday  is  a  point  open  to  the  most  serious  doubt, 
and  without  dedding  the  point,  I  must  express  my 
opinion  that  it  ought  not  to  be  done. 

The  next  question  is,  whether  the  discretion  of  the 

Judge  in  such  a  case  can  be  renewed  in  a  Court  of  error  ? 

I  am  of  opinion  that  it  cannot.     In  NewtotCM  C<ue  (a\ 

Coleridge  J.  expressed  an  opinion,  in  which  the  other 

Judges  agreed,  that,  in  considering  whether  there  was 

evident  necessity  for  discharging  the  jury,  the  question 

was  <'  whether  the  whole  circumstances  of  the  case  were 

anch  as  to  make  the  act  of  the  Judge  in  discharging  the 

jury  a  proper  exercise  of  his  judicial  discretion.''     How 

can  those  circumstances  be  reviewed  in   a  Court  of 

error?    Take  the  case  of  the  necessity  of  discharging 

the  jury  arising  from  the  illness  of  a  juryman :  how  can 

it  be  tried  whether  the  Judge  was  wrong  in  adjudging 

diat  the  necessity  arose  ?    So,  of  illness  of  the  Judge. 

If  the  question  of  necessity  could  be  matter  of  error 

it  might  be  pleaded.     Suppose  then,  a  plea  denying  the 

necessity,  the  issue  would  be  the  almost  absurd  and 

indecent  one  whether  the  Judge  was  too  ill  to  continue 

to  preside,  and  consequently,  whether  his  discretion  in 

discharging  the  jury  was  properly  exercised. 

Under  the  embarrassing  circumstances  of  the  present 
case  r  am  of  opinion  that  my  brother  ChanneU  exercised 
a  most  prudent  discretion,  which  propriety  warranted 
and  justified ;  but  supposing  he  was  wrong  in  the  exercise 
of  his  discretion,  the  discharge  of  the  jury  was  not  equi- 
{a)  13  Q.  B.  716.  783. 
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[1866.]  Talent  to  a  verdict  of  acqoittaL  There  never  was  a  plea 
iJ^niBOE  ^  *^**  eflTect  until  the  case  of  Conway  and  Lynchy.  The 
The  QuiBK.  Q**^*"  (^)-  I  *™  ^^^  aware  of  any  other  pleas  in  bar 
to  an  indictment  for  felony  than  the  four, — autrefois 
acquit^  autrefois  convict,  autrefois  attaint^  and  pardon. 
All  others  are  to  the  jurisdiction  of  the  Court ;  and» 
therefore,  if  the  discharge  of  the  jury  cannot  be  taken 
advantage  of  under  either  of  those  four  pleas  there  is  no 
other  mode  of  pleading  it ;  and  if  not,  it  does  not 
amount  to  a  determination  of  the  proceedings.  I  there- 
fore adopt  the  opinion  of  the  dissentient  Judge  in  that 
case,  and  hold  that  a  discretionary  power  of  dischai^ging 
the  jury  exists.  It  is  suggested  that  it  is  dangerous  to 
allow  this  discretionary  power-— that  it  is  arbitrary  and 
may  be  abused.  But  the  Judge  exercises  it  under  the 
control  of  public  opinion,  and  the  responsibility  he  owes 
to  Parliament,  and  I  think  that  there  is  no  danger  that 
he  will  exercise  it  corruptly  or  negligently.  Even*  if 
there  were,  that  would  be  no  reason  for  our  disallowing 
it,  when  we  are  satisfied  it  exists  in  law. 

It  is  true  that  the  exercise  of  this  power  may  be  to 
the  disadvantage  of  the  prisoner  in  some  cases.  In  the 
present  instance,  on  the  second  trial*  the  prisoner  was 
accidentally  placed  in  a  different  position  from  that  in 
which  she  stood  at  the  first,  when  the  jury  were  chained 
with  both  the  prisoners  together.  On  the  second  trial 
the  prisoner  was  tried  by  herself,  and  her  accomplice 
was  called  as  a  witness  for  the  Crown,  while  she  remained 
in  a  position  of  peril  and  liable  to  be  tried.  It  is  desir- 
able to  avoid  exposing  an  ignorant  witness  to  the  temp- 
tation of  giving  false  evidence^  in  order  to  secure  her 

(a)  7/r.Zato  Aip.  149. 
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own  safety  at  the  expense  of  the  prisoner,  against  whom       [1866.] 
sbe  is  called ;  £^d  therefore,  though  I  am  of  opinion       Wiksob 
that  in  point  of  law  the  evidence  of  the  accomplioe  was    The  Qunv. 
clearly  admissible,  I  concur  with  the  Lord  Chief  Justice 
as  to  the  danger  of  that  course  of  proceeding. 

Lush  J.  After  the  elaborate  judgments  which  have 
been  delivered,  and  in  which  I  entirely  concur,  I  should, 
in  an  ordinary  case,  have  contented  myself  with  merely 
expressing  my  concurrence,  but  in  a  case  of  this  im- 
portance I  think  that  each  member  of  the  Court  should 
state  his  reasons  for  the  conclusion  at  which  he  has 
arrived. 

Two  grounds  of  error  have  been  principally  relied  on. 
That  on  which  the  greatest  stress  has  been  laid,  divested 
of  legal  verbiage,  amounts  to  this,  that  the  trial  on 
which  the  prisoner  was  found  guilty,  was  nidi  and  void : 
that  the  jury  had  no  jurisdiction  to  try,  and  conse- 
quently the  Judge  had  no  jurisdiction  to  pass  sentence, 
because  the  prisoner  had  previously  been  given  in 
charge  to  another  jury  on  the  same  indictment,  and 
that  jury  had  been  discharged  without  giving  a  verdict 
under  the  circumstances  stated  in  the  record;  and  it 
was  said  that  to  put  the  prisoner  again  upon  her  trial 
was  a  riolation  of  the  well  known  maxim  of  law  that  a 
person  shall  not  be  twice  vexed  for  one  and  the  same 
cause.  That  maxim  is  applicable  alike  to  civil  and 
criminal  proceedings;  and,  as  was  observed  by  the  Lord 
Chief  Justice  in  the  course  of  the  argument,  the  law 
has  furnished  its  own  exposition  of  its  meaning  by  the 
pleas  which  it  has  provided  to  give  effect  to  it,  viz.,  in 
ciril  cases  the  plea  of  judgment  recovered  and  its  con- 
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[1866.]  verse;  and  in  criminal  cases  the  plea  of  autrefins 
^„^j^  acquit  and  its  converse.  The  maum  assumes  that  the 
The  Qvnv  P'*^®^i'*8  h**  89^^  ^^  ^  its  termination  hy  verdict 
and  judgment,  in  which  case  the  former  proceeding 
shall  be  a  bar  to  the  second  triah  It  is  now  sought 
to  engraft  on  this  maxim  another  meaning,  viz.,  that 
when  the  first  proceeding  has  been  abortive  and  has  not 
been  brought  to  its  legitimate  termination,  it  shall  be  a 
bar  to  a  second  trial.  There  is  no  authority  or  dictum 
that  I  am  aware  of  for  that  proposition ;  nor  is  it  con- 
sistent with  reason  or  principle.  Even  Lord  Coke,  who 
says,  Co.  LitL  227  i,  that  ''  a  jury  sworn  and  chained 
in  case  of  life  or  member,  cannot  be  discharged  by  the 
Court  or  any  other,  but  they  ought  to  give  a  verdict,'' 
does  not  intimate  that  if  the  jury  were  wrongfully  dis- 
charged, it  would  be  equivalent  to  an  acquittal  or  a  bar 
to  further  proceedings.  Not  until  the  plea  pleaded  in 
Conway  and  Lynch  v.  The  Queen  (a),  was  that  propo* 
sition  ever  put  forward.  With  great  respect  for  the 
majority  of  the  Judges  of  the  Court  of  Queen's  Bench 
in  Ireland^  I  must  say  that  I  cannot  agree  with  them, 
but  I  adhere  to  the  preferable  judgment  of  Crampton  J., 
and  hold  that  where  the  first  trial  is  abortive  by  any 
means  whatever,  it  is  not  a  legal  bar  to  a  second  trial 
for  the  same  offence. 

The  decision  of  this  point  is  sufficient  to  dispose  of 
the  case ;  but  as  the  question,  whether  the  presiding 
Judge  has  power  to  discharge  a  jury  under  the  circum- 
stances stated,  has  been  fully  discussed,  and  the  other 
members  of  the  Court  have  expressed  their  opinions  on 

(a)  7  /r.  Law  Rep,  149. 
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ity  I  deaire  also  to  give  mine.    Even  if  there  were  no      [1866.] 
aathority  for  the  position  contended  for,  I  should  have       Wmiom 
no  donbt  that  sach  a  power  is  necessarily  vested  in  him;    ^^^  qubsn. 
because  while  the  law  requires  unanimity  in  the  verdict 
of  a  jury,  it  is  obvious  that  the  time  may  come  when 
Ihey  must  be  discharged. 

I  am  glad  that  the  passage  which  has  found  its  way 
into  our  text  books,  and  which  I  have  often  as  a  lawyer 
read  with  humiliation,  that  if  the  jury  did  not  agree  the  '* 

Judge  might  take  them  with  him  to  the  confines  of  the 
adjoining  county,  has  been  traced  up  to  its  source,  and 
proved  to  rest  on  no  foundation  of  judicial  decision  or 
actual  practice.  But  even  that  dictum  assumes  that  at 
some  time  or  other  they  may  be  discharged.  Then  as  a 
time  may  come  when  a  jury,  who  cannot  agree,  must 
be  discharged,  who  is  to  determine  when  the  proper 
time  has  arrived,  but  the  presiding  Judge?  That  must 
be  in  his  discretion. 

If  80,  the  exercise  of  that  discretion  cannot  be  re- 
viewed. It  is  the  province  of  a  Court  of  error  to 
correct  that  which  is  against  law;  and  it  cannot  be 
against  law  to  do  that  which  the  Judge  in  the  exercise 
of  his  discretion  has  a  right  by  law  to  do. 

But  if  it  were  competent  for  us  to  review  the  exercise 
of  the  Judge's  discretion,  I  desire  to  express  my 
opinion  that  in  this  case  he  was  right.  After  he  had 
waited  so  long  as  to  satisfy  himself  that  the  jury  had 
given  their  best  attention  to  the  case,  and  exhausted 
their  powers  of  persuasion,  and  after  they  had  stated 
that  they  were  not  likely  to  agree,  it  would  have 
amounted  in  my  opinion  to  an  unjustifiable  coercion 
to  have  kept  them  longer  in  confinement,  subject  to 
▼OL.  VI.  o  B.  &  s. 
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[1866.]      privations  dangerous  to  their  healthy  and  he  could  not 
y^^^^^      have  done  otherwise  than  discharge  them. 
The  0  '^^  *^  ^^^  other  ground  of  error  which   impeaches 

the  propriety  of  the  second  trial,  it  is  enough  to  say 
that  in  my  opinion  the  fellow  prisoner  and  accomplice 
was  an  admissible  witness :  and  that  if  she  even  were 
not,  her  inadmissibility  would  not  be  ground  of  error. 

Judgment  affirmed. 

An  order  similar  to  that  in  Mansell  v.  The  Queen^  in 
error  (a)^  except  that  it  did  not  fix  the  day  of  execution, 
was  then  made. 

Afterwards  the  Attorney  General  granted  his  fiat  for 
a  writ  of  error  to  the  Exchequer  Chamber. 

(a)  SE.fB,54. 8«. 
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Ex  parte  KnOWLING-  Thursday, 

■^  January  26tli. 

1.  Under  stat  3  &  4  Viet,  e,  88.,  m.  27,  28,  the  Quarter  Seeaionfl  may  3^4  y^ 
met  a  onde  pariah  into  a  separate  police  district.  e.88,as,  2?]  28. 

2.  This  Court  has  no  jurisdiction  to  set  aside  a  report  made  by  the  Separate poUce 
ftntrter  Sessions  to  the  Secretary  of  State  under  those  sections.  district,  ^^^ 

Parish, 

THE  Quarter  Sessions  for  the  county  of  Devon  made 
an  order  constituting  the  parish  of  East  Stonehouse 
in  that  county  a  separate  police  district  under  stat. 
3  &  4  Vict.  c.  88.  #.  27.,  passed  to  amend  stat.  2  &  3 
Vid,  &  93.,  for  the  establishment  of  county  and  district 
constables,  which  enacts  that  ''^Whereas  the  number  of 
ooQstables  needed  may  be  different  in  different  parts  of  the 
same  comity ;'  be  it  enacted^  That  it  shall  be  lawful  for  the 
justices  of  the  peace  for  any  county  in  general  or  quarter 
sessions  assembled,  if  they  shall  be  of  opinion  that  a 
distinction  ought  to  be  made  in  the  number  of  con- 
stables appointed  to  keep  the  peace  in  different  parts 
rf  the  county  to  divide  the  county  or  any  part  thereof 
into  pohce  districts,  consisting  of  sudi  parishes  and 
places,  or  parts  of  parishes  and  places,  as  shall  appear 
to  them  most  conyenient,  and  to  declare  the  number  of 
constables  which  ought  to  be  appointed  for  each  police 
dirtriet,  and  from  time  to  time  to  alter  the  extent  of 
soch  police  districts,  and  the  number  of  constables  to  be 
appointed  for  each ;  and  a  report  of  every  such  proposed 
division  or  alteration,  and  of  the  number  of  constables 
pn^ioaed  for  each  police  district,  with  an  estimate  of  its 
eitent  and  population,  and  of  any  other  circumstances 

VOL.  VI.  p  B.  &  s. 
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1865.       upon  which  the  determination  of  the  justices  shall  hare 


Ex  parte     ^^en  grounded^  shall  be  sent  to  one  of  her  Majesty's 
Khowuho.   principal  Secretaries  of  State,  and  if  approved  by  the 
Secretary  of  State  such  division  or  alteration  shall  be 
deemed  to  be  completed/' 

Sect  2&  ''If  the  Secretary  of  State  shall  approve 
of  such  division  of  the  county  or  of  any  part  thereof 
into  police  districts  for  the  purpose  aforesaid,  the 
expense  of  putting  the  said  Act  into  execution  in  such 
county  or  part  of  such  county  shall  be  dassed  under 
two  heads,  of  general  expenditure  and  local  expendi- 
ture ;  and  the  general  expenditure  shall  be  defrayed  in 
common  by  all  the  districts,  and  the  local  expenditure, 
consisting  of  the  expense  of  the  salaries  and  clothing  of 
the  constables  appointed  for  each  district,  and  such 
other  expenses  as  the  justices,  subject  to  the  approval 
of  the  Secretary  of  State,  shall  direct  to  be  induded 
under  this  head,  shall  be  defirayed  by  each  police  district 
separately ;  and  the  police  rates  shall  be  assessed  and 
levied  in  each  police  district  accordingly:  Provided 
always,  that,  notwithstanding  the  division  of  any  county 
or  part  of  any  county  into  police  districts,  the  con- 
stables of  all  such  districts  shall  continue  as  part  of 
the  same  force,  and  be  subject  to  the  same  authority, 
and  be  liable,  if  required,  to  perform  the  same  duty, 
in  any  part  of  the  county  or  elsewhere,  as  if  no  such 
division  into  police  districts  had  been  made." 

Arundel  Rogert,  on  the  part  of  one  of  the  ratepayers 
acting  on  behalf  of  the  parish,  moved  for  a  certiorari  to 
remove  the  order  for  the  purpose  of  its  being  quashed. 

First.  Under  sect.  27  the  justices  have  no  power  to 
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erect  &  ringle  parish  into  a  police  district    Bj  sect  28        1865. 
each  district  is  required  to  pay  not  only  a  special  rate      £z  parte 
for  lis  own  constables  but  a  general  police  rate  for  the     ^*®'^""^ 
county,  and  the  imposing  this  double  rate  is  an  oppres- 
aon  <d  the  parish  formed  into  a  separate  police  district 
[Cbcibum  C.  J.     There  may  in  a  county  be  one  very 
hrge parish;  why  should  it  not  be  converted  into  a 
separate  police  district?]    The  population  of  the  diffe- 
rent parishes  in  the  county  shews  the  impropriety  ol  the 
Older.    [Coekbum  C.  J.    We  cannot  go  into  the  merits^ 
and  can  only  consider  the  construction  of  the  statute. 
Bbdiburu  J.    Tour  grievance  as  to  expense  would  be 
diesame  if  the  justices  had  added  to  this  parish  a  single 
acre  from  a  neighbouring  one.] 

Secondly.  The  report  of  the  justices  to  the  Secretary 
of  State  does  not  set  out  sufficient  grounds  for  the  change. 
[Coekbum  C.  J.  We  have  no  jurisdiction  to  set  aside 
the  report] 

Per  Cu&iAM.     (CocKBiTBN  C.  J.9  Cbomfton»  Black- 

SUBN  and  Mbllor  JJ.)    The  justices  are  empowered 

hj  sect  27  of  the  statute  to  divide  the  county  into 

districts  '*  consisting  of  such  parishes  &c.  as  shall  appear 

to  them  most  convenient'^    The  plural  indudes  the 

singular,  liiough  not  vice  versi.    The  intention  of  the 

Legiilature  was  to  limit  the  extent  of  the  authority  of 

the  justices^  not  to  define  its  minimum. 

Rule  refused. 
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Tuesday^ 
January  17th. 

Bankruptcy 
Act,  1861, 
24  ^  26  Vict. 
c.  134.  *.  200. 
Composition 


Release, 
Actum, 


Jones  against  Morris. 

A  composition  deed  under  The  Bankruptcy  Act,  24  &  25  Vict  c,  134. 
«.  200.,  in  the  fonn  in  Schedule  (D.^  of  the  Act,  which  does  not  contain 
a  release  from  the  creditors  to  the  aebtor,  is  no  bar  to  an  action  by  one 
of  them  against  him  for  his  debt. 

A  CTIONonabond. 

Plea:  that  after  the  accniiDg  of  the  cause  of 
action,  and  after  The  Bankruptcy  Act,  1861,  the  de- 
fendant being  indebted  to  divers  persons  and  being 
unable  to  pay,  he  and  certain  persons  as  trustees 
executed  a  deed  in  the  form  in  Schedule  (D.)  of  the  Act, 
made  between  the  defendant  of  the  one  part  and  the 
trustees  of  the  other,  on  behalf  and  with  the  assent  of 
the  plaintiff  and  other  creditors,  and  which  deed  the 
plaintiff  undersigned  as  a  creditor,  by  which  deed  the 
defendant  conveyed  all  his  estate  and  effects  to  the 
trustees  absolutely,  to  be  applied  and  administered  for 
the  benefit  of  his  creditors  in  like  manner  as  if  at  the 
date  of  the  deed  he  had  been  adjudged  a  bankrupt. 
The  plea  then  alleged  the  consent  of  the  requisite 
majority  of  the  creditors,  the  due  registration  of  the 
deed,  with  certificate  thereof  &c.,  and  that  immediately  on 
its  execution  by  the  defendant  possession  of  all  the 
property  comprised  in  it,  of  which  the  defendant  could 
give  or  order  possession,  was  given  to  the  trustees. 
Averment,  that  every  thing  had  happened  and  been 
done  by  the  defendant  and  the  trustees  and  the  creditors 
necessary  to  make  the  deed  as  valid  and  binding  on  all 
the  defendant's  creditors  as  if  they  were  parties  to  it 
and  executed  it. 

Demurrer,  and  joinder. 


XXVnL  VICTORIA.  199 

J7.  Jamesj  in  support  of  the  demurrer. — ^The  deed  on       1865. 
which  this  plea  is  framed,  not  containing  a  release^  is        Jonbi 
DO  har  to  an  action ;   JS^e  v.  Archer  (a),  Clarke  v.       Mobrw. 
WUBamSy  decided  yesterday  by  the    Court  of  Exche* 
qaer  (&),  which  latter  was  founded  on  The  IpMtones  Park 
Iron  Ore  Company  v.  Pattinson  (e). 

Maenamaroy  contr^ — The  plaintiff  was  an  assenting 
party  to  this  deed,  which  is  a  deed  of  composition  and 
contains  a  complete  cessio  bonorum  to  be  distributed 
among  the  creditors  as  if  the  defendant  were  adjudged 
banknipt.     Clarke  v.  Williams  (£)  depends  on  Eyre  v. 
Areher  {a)y  and  both  proceed  on  the  assumption  that  by 
farce  of  The  Bankruptcy  Act,  1861,  24  &  25  Vict 
e,  134.  8.  197.,  a  composition  deed  under  sect.  200  has 
only  the  same  effect  as  if  the  creditors  had  proved  their 
debtB  in  bankruptcy.    But,  in  the  first  place,  sect.  197 
does  not  apply  to  deeds  executed  under  the  subsequent 
sect  200,  which  must  contain  a  cessio  bonorum ;  and 
secondly,  at  most  sect.  197  can  only  relate  to  the  admin« 
istration  of  the  affairs  of  the  defendant  in  the  Court  of 
Bankruptcy,  and  has  no  relation  to  actions  brought  by 
the  creditor  against  the  debtor.     That  section  was  made 
alio  intuitu.     In  Chit  Contr,  695,  7tli  ed.,  it  is  said,  and 
cases  anterior  to  those  relied  on  by  the  other  side  are 
cited  in  support  of  the  position,  ^'  If  a  creditor,  under 
an  arrangement  with  the  other  creditors  and  the  debtor, 
accept,  or  agree  to  accept,  part  of  his  demand  as  a 
composition,  or  in  full  for  bis  demand :  his  claim  to  the 
remainder  is  in  law  extinguished,  even  although  there 
be  not  any  release  by  deed ;  because  the  agreement  of 

(a)  16  a  B.  K  8,  638. 

{b)  Kow  repoited,  3  ^.  #  C.  508;  affizmed  on  error,  3Id.  1001. 

(c)  2  JSr.  #  C.  828. 
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18G5.  the  other  creditors^  to  accept  a  composition  on  their 
J  OHM  debts,  is  a  good  consideration  for  the  giring  np,  by  each, 
HoftRis.  ^'  ^^*  claim  for  the  residue."  If  any  creditor  were 
afterwarda  to  sue  the  debtor  for  the  original  amount^ 
it  would  be  a  fraud  on  the  other  creditors.  Crood  v. 
Cheesman  (a)  is  an  authority  that  such  a  deed  as  the 
present  is  a  bar^  though  it  does  not  amount  to  an  accord 
and  satisfaction.  [Blackburn  J.  That  was  cited  in 
Eyre  v.  Archer  (i).  Is  there  any  case  before  the  Bank- 
ruptcy Acts  where  a  creditor  under  a  trust  deed  of  tins 
kind  was  barred  from  maintaining  an  action  at  law  for 
his  debt  ?]  Yes.  In  fVhitmore  v.  Turfuand  (c)  Lord 
Campbell  C,  on  appeal  from  Vice  Chancellor  Wood, 
says, ''  Although  this  deed  contains  no  release  nor  decla- 
ration that  the  diyidend  is  to  be  taken  in  full  satis- 
faction of  the  debt,  the  arrangement  is  in  the  nature  of 
a  cessio  bonorum  under  the  Raman  civil  law;  and  I 
think  that  when  the  dividend  has  been  received,  satia*- 
faction  is  to  be  inferred."  [Blackburn  J.  Lord  Camp^ 
bell  says,  "  When  the  dividend  has  been  received."  But 
that  was  not  the  point  decided  there^  nor  is  it  the  point 
here.] 

H.  James  was  not  called  on  to  reply. 

The  CouBT  (CocKBtTBN  C.  J.,  Cbompton,  Blackburn 
and  Mellob  JJ.)  said  that,  although  Macnamara'u 
argument  shewed  that  a  good  deal  might  be  urged  on 
both  sides,  they  felt  bound  by  the  decisions  in  Eyre  v. 
Archer  (b)  and  Clarke  v.  Williams,  {d). 

Judgment  for  the  plaintiff. 

(a)  2  B.  *  Ad,  328.  (h)  16  C,  B.  N.  8.  638. 

(e)  ZJkGexF.^J,  107. 110. 

((Q  3  ^.  #  a  508;  affirmed  tm  error,  1001. 
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1865. 


Andrew  and  another  against  R.  and  C.  Mackiin  Tttesday, 

_    ^       ,  January  17lh. 

and  another. 


jirt   18nl 

Where  a  eompoation  deed  under  The  Bankrnptcy  Act,  24  &  26  Fid,  34  >[•  25  VteL 
€.  131 «.  I92L,  contuns  a  release  of  debts,  the  release  doea  not  extend  ^  1^  g  193. 
tocD^lebtora.  Com^oiitUm 

du£ 

J^ECLARATION  for  goods  sold  and  deliyered,  and  ^^^Wfor. 

on  aooonnts  stated. 

Plea,  by  R.  MackUn.  That  after  the  aocruing  of 
the  pla]nti&'  daim,  and  after  The  Bankruptcy  Act, 
1861,  the  defendant  C.  MackUn  executed  a  deed  within 
tbe  meaning  of  that  Act,  whereby  he  ooyenanted  to  pay 
to  his  creditors  a  certain  composition,  and  each  of  his 
creditors  released  him  firom  all  debts  due  from  him  to 
them  respectiTely,  and  which  deed  was  as  yalid  and  • 

effectual  on  the  plaintifiEs  and  all  other  creditors  of  C. 
MacUm  as  if  th^  and  all  other  creditors  had  executed 
it  Ayerment  that  all  the  requisites  of  the  statute  had 
heea  complied  with. 

Demnrrer,  and  joinder. 

Kanplajfy  in  support  of  the  demurrer. — This  case  raises 
the  question  whether,  when  a  composition  deed  between 
a  debtor  and  his  creditors  under  The  Bankruptcy  Act, 
1861, 24  &  25  VieL  c.  184.  f.  192.,  contains  a  release  to 
him  of  all  his  debts,  that  release  extends  to  all  his  co- 
debtors,  solvent  or  not.  It  is  true  that  at  common  law 
a  idease  to  one  debtor  is  a  release  to  his  co*debtor,  but 
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1865.  a  release  under  this  statute  is  a  different  thing,  for  its 
Amdbxw  sole  effect  is  to  throw  the  whole  proceeding  into  bank- 
HiioKus.  T^ptcjj  and  the  bankruptcy  of  a  party  is  only  a  per- 
sonal discharge  to  himself.  [MeUor  J,  And  the  section 
describes  the  deed  as  **  relating  to  the  debts  or  liabili- 
ties of  the  debtor,  and  his  relectse  tl^erefromJ^  Cromp- 
tan  J.  A  man  may  have  a  most  solvent  partner  liable 
to  him  and  another  not  worth  a  shilling.]  [He  was  then 
stopped.] 

Gibbons,  contrk.— The  composition  deed  is  reason- 
able, for  it  does  not  pretend  to  affect  the  rights  of  other 
persons,  and  if  the  statute  is  incidentally  productive  of 
hardship  that  cannot  be  helped.  [Cockbum  C.  J.  Are 
we  bound  to  construe  it  so  as  to  produce  this  monstrous 
consequence?  What  difference  can  there  be  between 
a  deed  doing  something  unreasonable  directly  or  by 
implication  ?] 

Kemplay  was  not  called  on  to  reply. 

Per  Curiam  (consisting  of  Cockbtt&n  C.  J.,  Csomfton, 
Blackburn  and  Mellor  JJ.) 

Judgment  for  the  plaintifl^ 
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1805. 


Morris  and  another  against  Elizabeth  Pabb.  J*^****^'. 

1.  InteiTogBtories  under  The   Common  Law  Procedure  Act,  1854^    Common  Law 
17&  18  Vict.  c.  125.  ss,  51,  52.,  will  onlv  be  allowed  in  support  of  a  Procedure  Act, 
esQse  of  action  shewn  to  the  Conrt,  and  will  be  refused  wnere  their  1354^  17  ^  1% 
object  is  to  ascertaiQ  what  the  plaintifTs  cause  of  action  is,  or  whether    fTfcf*  c.  125. 
he  has  any.  ^^  5*1^  52^ 

2,  Semite,  that  the  Courts  have  power  to  allow  interrogiktoriea  to  be  InterrogO' 
administered  before  declaration.  toriee. 

Action, 

''PHIS  was  an  application^  before  declaration,  to  enable 
the  plaintiffs  to  administer  interrogatories  to  the 
defendant  under  The  Common  Law  Procedure  Act»  1854, 
17  &  18  FicL  c.  125.  ss.  51,  52.  It  was  founded  on  an 
affidavit  of  the  plaintiff  Morris,  sworn  on  the  20tli 
Jamtary^  1865,  which,  after  stating  that  he  and  the 
other  plaintiff  carried  on  business  in  partnership  as 
attorneys  and  solicitors,  proceeded  as  follows. 

"  We  have  a  lai^  and  important  practice,  and  employ 
between  thirty  and  forty  clerks.  In  the  course  of  our 
practice  we  have  matters  of  great  delicacy  and  im- 
portance entrusted  to  our  care,  and  it  is  essential,  for 
the  interests  of  our  clients  and  the  proper  conduct  of 
our  business,  that  all  information  relating  to  our  clients' 
mattera  should  be  treated  by  all  persons  engaged  in 
oar  office  as  strictly  confidential;  and  prior  to  the 
oocurrraices  hereinafter  referred  to  I  haye  neyer  known 
the  smallest  breach  of  confidence  on  the  part  of  any 
one  in  or  connected  with  our  large  establishment,  and 
I  have  now  been  engaged  in  our  business  as  a  derk 
and  principal  for  upwards  of  twenty-five  years.  The 
defendant,  Elizabeth  Parr,  some  time  since  brought  a 
suit  in  Chancery  against  clients  of  ours,  whom  we 
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1865.        defended^  but  the  proceedings  in  that  suit  have  been 
IIjj^^j,      suspended  by  the  said  E,  P.  for  some  two  or  three 

p^^  months  past,  and  the  solicitors  of  the  said  E.  P.  haye 
offered  to  dismiss  the  suit  on  payment  of  her  costs, 
which  on  principle  we  could  not  advise  our  clients 
to  pay.  In  the  course  of  our  defence  to  that  suit,  and 
of  certain  arrangements  connected  with  the  affairs  of 
The  Mediterranean  Hotel  Company^  Limited^  to  which 
the  said  suit  related,  several  papers  of  a  more  or  less 
private  and  confidential  character  were  prepared  by 
us,  and  the  custody  of  them  was  entrusted  by  me 
to  my  private  clerk.  On  the  4th  January  instant, 
the  said  E.  P.  called  upon  me,  and  produced  to  me  a 
book  containing  copies  of  several  of  the  said  papers. 
She  tried  to  account  for  the  possession  of  them  by 
stating  that  she  was  a  spiritualist  and  a  dairvoyante, 
and  that  she  had  by  such  means  become  possessed  of 
the  knowledge  of  everything  which  had  ever  transpired 
in  my  office  relating  to  the  affairs  of  the  said  Company. 
She  urged  me  to  settle  her  pretended  claims  against  the 
said  Company,  and  offered  if  I  would  do  so  to  deliver 
up  all  the  papers  which  she  had  so  as  aforesaid  become 
possessed  of,  and  which  she  assured  me  she  had  treated 
as  confidential,  no  one  having  seen  them  as  she  stated 
except  her  sons  and  a  female  firiend.  I  treated  her 
communication  with  the  indignation  it  merited.  I  have 
obtained  conclusive  evidence  that  a  portion  of  the  papers, 
copies  of  which  the  said  E.  P.  so  produced  to  me  as 
aforesaid,  were,  during  the  sudden  iibsence  through 
illness  of  the  assistant  of  my  said  private  derk,  disturbed 
and  displaced  from  the  position  in  which  they  had  been 
left  by  him;  other  portions  of  the  said  papers,  copies  of 
which  were  so  produced  to  me,  were  in  different  places 
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in  ffl7  oflSce,  and  I  verily  believe  that  no  one  uncon-  i865. 
nected  with  the  oflSce  could  possibly  have  collected  the  Mo««it"" 
said  papers  from  the  said  different  places  and  famished  p^ 
to  the  said  E.  P.  the  copies  so  produced  to  me  as  afore- 
said. On  examining  the  several  bundles  of  papers  in 
my  office  relating  to  the  affairs  of  the  said  MedUerranean 
EM  Company^  other  than  the  papers  so  entrusted  by 
me  to  my  said  private  derk,  I  find  that  th^  have  all 
been  disarranged  and  apparently  ransacked,  and  a  sheet 
of  an  important  letter  written  by  my  said  private  derk 
to  me  from  iVtce,  dated  12th  September^  1864,  relating 
to  the  affairs  of  the  said  Company,  has  been  abstracted. 
I  have  evidence  that  the  defendant  has  had  access  to 
this  letter^  and  I  have  no  doubt  that  she  can  account 
for  the  missing  sheet,  the  more  especially  so  as  it  con- 
tained information  which  she  would  very  likely  desire 
should  not  be  in  the  possession  of  third  parties.  Great 
and  irreparable  injury  would  be  sustained  by  me  in  my 
business  if  it  became  known  amongst  my  clients  that 
their  papers,  relating  often  to  fianily  and  other  private 
matters  of  the  greatest  possible  delicacy  and  importance, 
were  exposed  to  the  least  chance  of  being  tampered  with 
as  the  papers  to  which  I  have  referred  have  been.  I 
Terily  believe  that  the  said  E.  P.  has  procured  the  said 
copies  of  papers  which  she  so  produced  to  me  as  afore- 
said through  the  agency  of  some  person  in  my  employ. 
I  have  been  obliged  to  suspend  some  of  my  clerks 
pending  investigations,  and  others  of  them  are  under 
Rispicion.  On  their  behalf  as  weU  as  my  own  I  claim 
aU  the  aid  which  the  Court  can  afford  me  in  the  dis- 
covery of  the  facts  attending  the  offence  to  which  I 
have  referred." 
The  same  plaintiff  also  made  an  affidavit  of  merits. 
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1865«       and  that  he  believed  that  the  plaintiffs  would  derive 

llo2„B       material  benefit  in  the  cause  from  the  discovery  sought^ 

Pabb.        ^^^  ^^^  ^®  ^^  advised  that  the  declaration  could  not 

be  properly  filmed  without  setting  out  the  name  of  the 

clerk  or  servant  of  the  firm  through  whom  the  defendant 

obtained  the  copies  of  the  documents  referred  to. 

Waikin  WtlliamSyUi  support  of  the  application. — The 
plaintiffs  cannot  declare  without  the  information  sought 
by  these  intem^atories.  [Crampfon  J.  You  might 
declare  in  trover  for  the  docun^ents.]  We  might  for 
one  of  them,  but  as  to  the  rest,  although  the  plaintifib 
know  they  have  sustained  a  wrong,  they  are  unable  to 
say  whether  they  should  declare  in  trespass,  case,  or 
trover.  [Cockbum  C.  J.  You  do  not  labour  under  any 
great  hardship.  You  can  declare  in  any  form  you 
please,  and  if  matter  disclosed  by  the  interrogatories 
shews  it  is  not  the  correct  one,  you  would  be  allowed  to 
amend.]  The  plaintiffs  would  be  compelled  to  proceed 
on  speculative  counts,  which  are  very  difficult  to  draw. 
[Cockbum  C.  J.  Why  would  not  the  inserting  several 
counts  answer  the  purpose  ?]   That  would  be  expensive. 

CocBJSuBN  C.  J.  I  do  not  think  we  ought  to  grant 
this  application.  I  should  be  for  giving  the  greatest 
possible  effiect  to  this  portion  of  The  Common  Law 
Procedure  Act,  1854,  the  object  of  which  was  to 
allow  parties  to  obtain  from  admissions  of  the  adver- 
sary proof  of  a  cause  of  action  or  a  defence  already 
stated.  But  I  doubt  very  much  if  it  was  intended  to 
allow  parties  to  interrogate  with  the  view  of  fishing  out 
whether  they  have  a  cause  of  action  or  defence.  At  all 
events  in  our  discretion  we  ought  not  to  make  a  prece- 
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dent  for  allowing  it  in  a  case  like  the  present,  where,        1865. 
dthoagh  it  would  be  troublesome  to  draw  a  declaration,       j^^j^^,, 
the  plaintifib  haye  a  mode  of  getting  what  thej  want  by        pj^ 
declaring  in  any  form  they  deem  advisable,  and  amend- 
ing their  declaration  if  the  answers  to  the  interrogatories 
flhew  it  defective,  or  by  patting  several  coimts  into  their 
dedaration  in  the  first  instance,  and  resisting  every 
application  to  strike  out  any  of  them. 

Cbompton  J.  The  'general  rule  is  that  applications 
of  this  nature  ought  not  to  be  made  before  issue  joined, 
or  at  least  before  plea  pleaded.  There  are  exceptions, 
but  I  do  not  see  any  hardship  in  refusing  permission  in 
this  case. 

Blackburn  J.  We  cannot  interfere  here.  Interroga- 
tories may  be  exhibited  by  the  plaintiff  before  declara- 
tion, or  by  the  defendant  before  plea,  especially  when 
the  time  for  trial  is  drawing  near.  But  interrogatories 
are  only  allowed  as  ancillary  to  a  cause  of  action  or 
defence  shewn  to  us^  and  it  would  be  contrary  to  all 
principle  to  allow  them  for  the  purpose  of  eliciting 
information  as  to  whether  a  party  has  a  cause  of  action 
of  which  he  is  at  present  ignorant. 

Mellor  J.  The  plaintiffs  are  not  certain  what  their 
caosc  of  action  is,  or  whether  they  have  any.  They  only 
suspect  they  have. 

Rule  refused. 
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1865. 

\Tu49day,  WiLsoN  ogainst  Rankin. 

November 

J 1.  Where  the  master  of  a  ship,  whose  cargo  oonsUted  of  timber  and 

wood  goods,  cleared  out  and  sailed  fsom.  a  BrUUh  port  of  North  America 
Marine  tn-  for  a  port  in  the  United  Kingdom,  with  part  of  the  cargo  on  deck,  in 
nuranee,  violation  of  The  Customs  Consolidation  Act,  1853,  16  &  17  Vict.  c.  107. 

Ikek  hadinff,  «.  170,  171,  172. :  held,  by  the  Queen's  Bench,  and  affirmed  by  the 
16  f  17  Vict.  Exchequer  Chamber,  that  this  did  not  vitiate  a  poUcv  of  insurance  by 
c.  107.  M.  170,  the  owner  of  the  ship  and  caigo,  unless  at  the  time  of  the  insurance  he 
171,  172.  was  privy  to  the  act 

Authority  of  2.  Where  on  such  a  voyage  the  whole  of  the  cargo  on  freight  was 
master  of$h^.  stowed  below  deck,  but  the  captain  took  on  deck  a  quantity  of  spars  and 
Statutory  ^  other  articles  for  the  owner,  with  the  object  of  savins  expense  in  obtain- 
uneeaworthi'  ing  the  materials  necessary  for  refitting  the  vessel  after  the  voyage : 
ness,  hM  a  violation  of  the  statute. 

3.  A  ship  saiHng  upon  such  a  voyage,  without  having  obtained  a 
certiflcate  d  having  cleared  out  with  no  deck  cargo  on  board,  ia  not  a 
statutory  unseaworthiness. 

'T*HIS  was  an  action  on  a  valued  policy  of  insurance 
on  freight,  on  a  voyage  from  Beitigouch  to  Lioerpoolf 
for  a  total  loss  by  peril  of  the  sea. 

Pleas. 

First.  Traverse  of  the  loss  by  peril  of  the  sea. 

Second.  Unseaworthiness. 

The  third  plea  was  struck  out  by  consent 

Fourth.  That  the  policy  was  made  and  the  cargo, 
the  freight  in  respect  of  which  was  insured,  shipped 
after  stat.  16  &  17  Vict.  c.  107.  came  into  operation; 
'  that  the  cargo  consisted  of  timber  and  wood  goods,  and 
that  Restigouch  was  a  British  port  in  North  America, 
and  that  the  ship  with  the  cargo  cleared  out  and  sailed 
from  Restigouch  after  the  1st  September,  1861,  and 
before  the  1st  May,  1862,  and  that  at  the  time  of  sail- 
ing a  part  of  the  cargo  was  not  below  deck,  and  the 
master  had  not  obtained  from  the  clearing  officer  any 
certificate  that  the  whole  of  the  cargo  was  below  deck, 
contrary  to  the  statute,  and  that  the  plaintiff  was  the 
owner  of  the  ship. 

Fifth.  That  the  allegations  in  the  fourth  plea  were  true. 
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and  that  the  plaintiflF  intended  tlie  yesael  to  sail  so  loaded,        1885. 
and  made  the  policy  for  the  express  purpose  of  protect-      wiuoa 
ing  the  adyentnre  so  prohibited  by  the  statate  in  ques-      baious. 
tknL 

The  plaintiff  joined  issue  on  the  two  first  pleas,  and 
demurred  to  and  trayersed  the  two  last.  Joinder  in 
demurrer,  and  issues. 

On  the  trial,  before  Shee  J.,  at  the  Liverpool  Spring 
Asnies,  1864,  it  appeared  that  the  yessel  sailed  at  the 
time  alleged  with  the  whole  of  the  caigo  that  was  on 
freight  properly  stowed  below  deck ;  but  that  the  master 
tookon  board  a  quantity  of  spars  and  other  articles  for 
the  plaintiff,  his  owner,  to  be  carried  to  Liverpool,  which 
were  placed  on  deck.     This  he  did  in  the  exercise  of 
Us  general  authority  as  master  without  any  instruc- 
tions  from  the    plaintiff;   lus    object    being  to  save 
expense  to  his  owner  in  obtaining  the  materials  neces- 
sary for  refitting  the  yessel  in  Liverpool  after  the  yoyage. 
The  jury  found  that  the  yessel  was  not  in  fact  rendered 
imseaworihy  by  this  deck  load;  that  the  spars  and 
oOier  articles  on  deck  were  more  than  were  required  for 
the  blip's  use  on  the  yoyage ;  and  that  the  plaintiff  was 
not  aware  of  the  conduct  of  the  master  till  after  the 
policy  was  made  and  the  ship  had  sailed.    The  learned 
Judge  mled,  on  the  construction  of  the  proyiso  in  the 
17Ist  section  of  the  16  &  17  Fid.  c.  107.,  that  the  spars 
be  in  excess  of  what  were  required  for  the  yoyage  were 
cargo  within  the  meaning  of  the  enactment,  and  he 
directed  the  yerdict  to  be  entered  for  the  defendant  on 
both  pleas,  giying  the  plaintiff  leaye  to  moye  to  enter 
the  yerdict  for  him. 

A  mlewas  accordingly  obtained,  in  EatterTerm,  1864, 
which  came  on  for  argument  along  with  the  demurrers. 

The  case  turned  on  The  Customs  Consolidation  Act, 
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1866.  1858,  16  &  17  Via.  e.  107.  st.  170, 171, 172,  {a).  Sect. 
WiLsoji  170l  "Before  any  dearing  officer  permits  any  ship, 
Ri^MKiji.  wholly  or  in  part  laden  with  timber  or  wood  goods,  to 
clear  out  from  any  British  port  in  North  America  or  in 
the  settlement  of  Handuroi  for  any  port  in  the  United 
Kingdom^  at  any  time  after  the  Ist  day  of  September  or 
before  the  first  day  of  May  in  any  year,  he  shall  ascer- 
tain that  the  whole  of  the  cargo  of  such  ship  is  below 
deck,  and  shall  gi^e  the  master  of  such  ship  a  certificate 
to  that  efiiect :  and  no  master  of  any  ship  so  laden  shall 
sail  from  any  of  the  ports  aforesaid  for  any  port  of  the 
United  Kinffdom,  at  any  such  time  as  aforesaid,  until  he 
has  obtained  such  certificate  from  the  clearing  officer/' 
Sect  171.  ''  No  master  of  any  ship  in  respect  of  which 
such  certificate  as  aforesaid  has  been  obtained  shall  place^ 
or  permit  or  cause  to  be  placed  or  remain,  upon  or 
above  the  deck  of  such  ship,  any  part  of  the  cargo 
thereof,  until  such  ship  has  arrived  at  the  port  of  her 
destination :  Provided  always,  that  if  the  master  of 
any  such  ship  consider  that  it  is  necessary,  in  consequence 
of  the  springing  a  leak  or  of  other  damage  received  or 
apprehended  during  the  voyage,  to  remove  any  portion 
of  the  cargo  upon  deck,  he  may  remove  or  cause  to  be 
removed  upon  the  deck  of  such  ship  so  much  of  the 
cargo,  and  may  permit  the  same  to  remain  there  for  such 
time,  as  he  considers  expedient ;  provided  also,  that  the 
store  spars  or  other  articles  necessary  for  the  ship's  use 
shall  not  be  taken  to  be  the  cargo  for  the  purposes  of 
this  Act." 

Sect  172.  *'  If  any  master  of  any  ship  for  which  such 

(a)  Sects.  170,  171  and  172  are  repealed  by  The  Merchant  Shipping 
Acts  Amendment  Act,  1862,  25  &  26  Viet.  c.  63.  $.  2.,  which  passed  the 
29th  July,  1862,  "except  as  to  any  liabilitiee  incurred  before  such 
repeal" 
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certificate  as  aforesaid  is  required  sails  or  attempts  to        1865. 
saQ  without  having  obtained  such  certificate,  or  pUices       wiuon 
or  pennits,  or  causes  to  be  placed  or  to  remain  or  be,      eawun. 
upon  or  above  the  deck  of  such  ship,  any  part  of  the 
cargo  thereof,  except  in  the  cases  in  which  the  same  is 
not  hereby  forbidden,  he  shall  for  every  offence  forfeit 
and  pay  any  sum  not  exceeding  100//' 

The  demurrers  and  the  rule  were  argued  together,  in 
Mkhadmag  Term,  1864,  8th  November^  before  Cock- 
BuxN  C.  J.,  Cromfton  J.  (who  left  the  Court  during 
the  argument),  BuCckbubn  and  Mellob  J  J. 

MelUsh  and  Cohen^  for  the  defendant.— First,  The 
fourth  plea  is  good.    A  deck  cargo  taken  on  board  in 
violation  of  an  Act  of  Parliament  is  a  statutory  unsea- 
worthiness.    The  violation  of  stat.  16  &  17  Vict.  c.  107., 
rendered  the  whole  voyage  illegal ;   and  although  not 
fthewn  to  have  been  done  with  the  authority  of  the 
owner,  it  is  the  same  thing  when  done  by  the  master 
who  was  acting  as  his  agent     The  statute  proceeds  on 
ihe  principle  that  at  certain  periods  of  the  year  deck 
loading  on  crossing  the  Atlantic  is  dangerous.     If  the 
statute  had  not  passed  the  underwriter  would  either 
have  obtained  a  warranty  that  no  deck  cargo  should  be 
taken,  or  fixed  a  danger  premium  on  a  ship  carrying  it. 
Since  the  statute  a  policy  piroviding  that  deck  cargo 
should  be  carried  would  be  illegal,  and  consequently 
there  is  in  every   poUcy   an    implied   warranty   that 
soch  will  not  be  taken.    There  is  no  case  precisely  in 
point,  though  there  are  several  bearing  on  the  question. 
Thus^  a  violation  of  the  pilot  laws  vitiates  a  policy  of 
insurance  on  goods;    Law  v.  Hollingiworth  (a):  illegal 
(a)  7  T.  S.  160. 
VOU  Tl.  Q  B.   &  S. 
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1865.       traffic  hj  a  ship  ayoids  a  policy  of  insoranoe  on  her; 

Wilson       J^ird  v.  AppUion  (a) :  as  does  also  the  fSftct  of  her  sailing 

Bavxi  V.      without  her  captain  having  obtained  a  certificate  required 

by  a  statute ;  Farmer  v.  Leffg  (J).     [They  also  referred 

to  Bell  V.  Carstairi  (c).] 

Secondly.  At  all  eyents  the  fifth  plea^  which  allies 
that  at  the  time  of  the  assurance  the  assured  was  piivy 
to  the  illegal  act  of  the  captain  in  taking  deck  cargo,  is 
good ;  Cunard  v.  Hyde  (d). 

Thirdly.  The  taking  these  spars  on  deck  under  the 
circumstances  disclosed  at  the  trial  was  an  infiringe- 
ment  of  the  statute.  [On  this  they  were  stopped,  the 
Court  saying  that  the  pleas  might  be  amended,  if 
necessary.] 

Brett  and  Miltvard,  for  the  plaintifi^. — ^Neither  of  the 
pleas  demurred  to  alleges  that  the  ship  was  unseaworthy, 
and  the  jury  have  found  that  she  was  not.  Deck  cargo 
does  not  render  a  ship  unseaworthy  unless  it  is  in  suffi* 
cient  quantity  to  render  her  so  in  reality. 

The  fourth  plea  is  bad;  for  the  penalty  for  yiola- 
tion  of  this  enactment  is  imposed  on  the  captain, 
not  the  assured,  who  knew  nothing  of  it  till  after  the 
loss  of  the  ship.  On  this  subject  the  cases  of  Cunard 
V.  Hyde  {d)  are  authorities  for  the  plaintiff  1  PhilL 
Lis.  §  214, 8rd  ed.,  ^'  It  is  a  general  principle  of  law,  that, 
if  a  contract  be  intended  to  indemnify  the  owner  from 
loss  on  property  by  reason  of  its  being  implicated  in  an 
illegal  trade,  or  applied  to  an  iUegal  use,  or  which, 
according  to  the  laws  of  the  country  where  the  contract 

(a)  8  r.  R.  662. 

{b)  7  T.  B.  186.  (c)  14  East  374. 

(d)  E,  B.  #  E.  670,  and  again  2E.fE.l. 
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is  made^  it  is  criminal  for  the  owner  to  hold,  such  con-  1865. 
tract  is  void."  Id.  §  221,  "  So,  where  the  master  in  wiuoir 
the  oourae  of  the  voyage  took  on  board  a  smuggled  n^^ij,, 
diain  cable,  though  he  had  intended  so  to  do  at  the 
time  of  sailing,  Mr.  Justice  Story  said  it '  was  a  collateral 
act,  no  more  touching  the  legality  .of  the  voyage  than  if 
there  had  been  taken  on  board  some  iUegal  ship-stores,' 
and  accordingly  held  that  the  policy  on  the  ship  was 
not  thereby  defeated.  So  not  stowing  water  below 
deck,  as  required  by  statute,  or  not  taking  on  board  a 
pilot  where  a  forfeiture  is  incurred  thereby,  does  not 
render  the  voyage  illegal/'  Where  a  ship  sails  without 
conYoy,  in  violation  of  stat.  43  G.  3.  c.  57.,  a  policy  of 
insurance  on  the  ship  is  not  avoided  unless  the  party 
interested  in  the  insurance  was  privy  to  or  instrumental 
in  the  act;  the  act  of  an  agent  is  not  sufficient ;  Render^ 
mh  v.  Hmde  (a),  Carstairs  v.  AUnuU  {b\  Metcalfe  v. 
Pony  (c).  So  if,  in  consequence  of  the  misconduct  of 
the  captain,  a  ship  sails  without  being  properly  docu- 
mented ;  Carruthers  v.  Gray  (d).  If  a  ship  is  lost  by 
the  barratrous  act  of  the  master,  barratry  being  one  of 
the  risks  provided  against,  the  underwriters  are  liable ; 
Havelock  v.  Haneill  («).  Law  v.  Hottingsworth  (f)  has 
been  mach  questioned.  It  is  discussed  in  1  PhilL  Insur- 
anee,  §  717,  who  comes  to  the  conclusion  that  '*  a  con- 
travention of  the  pilotage  law  by  the  master's  neglect 
to  take  a  pilot,  with  or  without  the  concurrence  of  the 
shipowner  or  other  assured,  does  not  necessarily  dis- 
cbarge the  underwriters."  And  1  Arnould  Ins.,  §  252, 
2nd  ed.,  is  to  the  same  effect. 

(a)  1  Taunt.  250,  note  (a).  (b)  3  Camp.  497. 

(c)  4  Coff^,  123.  125.  (d)  15  East  35. 

W  3  r.  R.  277.  (/)  7  T.  R.  160. 

Q  2 
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1865.  Secondly.  The  fifth  plea  was  not  proved. 


W1L8OM 

V. 


Bahkih.  Mellish,  in  reply.  —The  cases  on  the  violation  of  the 

convoy  laws  proceeded  on  the  special  words  of  the  Act 
of  Parliament.  Besides^  a  shipowner  cannot  be  identified 
with  the  master  so  as  to  be  criminally  responsible  for 
acts  done  by  the  latter  within  the  scope  of  his  authority. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

CocKBURN  C.  J.  (after  stating  the  pleadings  and  facts 
of  the  case).  On  the  argument  it  was  not  disputed  that 
the  fifth  plea  was  good,  and  that  the  judgment  on  the 
demurrer  to  that  plea  must  be  for  the  defendant ;  but  it 
was  also  not  disputed  that  the  plea  was  not  proved,  and 
that  the  verdict  on  it  must  be  entered  for  the  plaintiff. 

We  expressed  our  opinion  during  the  argument  that 
our  brother  Shee*^  ruling  that  the  spars  in  question  were 
cargo  was  correct,  and  that,  consequently,  the  fourth 
plea  was  proved  in  substance.  It  was  objected  that  the 
plea  was  so  framed  as  to  aver  that  the  portion  of  cargo 
loaded  on  deck  was  part  of  that  which  was  carried  on 
freight ;  but  we  expressed  our  opinion  that  this  was  an 
immaterial  variance,  the  substance  of  the  plea  being 
that  cargo  was  illegally  carried  on  deck ;.  and  that  if 
necessary  an  amendment  in  the  plea  might  be  made 
accordingly. 

The  verdict,  therefore,  on  the  fourth  plea  must  stand 
for  the  defendant ;  but  the  real  question  between  the 
parties  is  whether  the  fourth  plea  is  good  in  substance, 
and  on  this  we  took  time  to  consider.  The  result  of  our 
deliberation  is  that  in  our  opinion  the  plea  is  bad. 

While  the  cases  of  Cunard  v.  Hyde  (a)  establish  that, 
(a)  E.  ^.  #  E,  670;  2  E  f  E.  1. 
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wbere  the  provisions  of  tlie  sections  of  the  statute  in  ques-        1865. 
tion  in  respect  of  the  stowage  of  timber  on  deck  are      wuloii 
fiolated,  the  Yoyage  is  ill^al^  and  a  policy  of  insurance      Kiaiiir. 
on  such  a  voyage  will  not  attach^  they  equally  decide  that 
knowledge  on  the  part  of  the  assured  of  the  timber  being 
80  stowed  is  necessary  to  avoid  the  policy^  and  that  in  the 
absence  of  such  knowledge  the  assured  may  recover. 

In  the  present  case  the  assured  did  not  in  fact  know 
of  timber  being  •stowed  on  the  deck,  or  of  any  intention 
on  the  part  of  the  master  so  to  stow  it.  But,  the  insurance 
being  on  freight,  it  is  said  that,  as  the  stowing  of  the 
cugo  is  immediately  within  the  province  and  duty  of 
the  master,  the  assured,  the  shipowner,  must  be  con- 
sidered as  bound  by  the  act  of  the  master  as  his  agent, 
and  that  the  knowledge  of  the  latter  must,  in  law,  be 
taken  to  be  that  of  the  owner. 

Admitting,  of  course,  the  general  rule  that  a  principal 
ia  bound  by  the  acts  and  knowledge  of  his  agent,  while 
acting  wi&in  the  scope  of  his  authority,  we  are  of  opinion 
that  the  rule  has  no  application  in  the  present  case. 

For,  although  it  is  true  that  the  stowing  of  the 
cargo  is  imdoubtedly  within  the  authority  of  the 
master,  yet,  in  the  absence  of  proof  to  the  contrary, 
it  moat  be  taken  that  his  authority,  in  this  as  in 
other  respects,  is  by  his  instructions  limited  to  that 
which  is  lawfuL  *'The  trust  reposed  in  the  captain 
of  a  vessel,"  says  Lord  EUenborough  in  EarU  v.  Bow* 
tn^  (a),  '*  obliges  him  to  obey  the  written  instruc- 
tions of  his  owners  where  they  give  any :  and  where 
his  instructions  are  silent,  he  is  at  all  events  to  do 
nothing  but  what  is  consonant  to  the  laws  of  the  land, 
whether  with  or  without  a  view  to  their  advantap:c: 
becanse  in  the  absence  of  express  orders  to  the  contrary, 
(<i)  8  Eiui  126. 133. 
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1866.  obedience  to  the  law  is  implied  in  their  instructions. 
WIL80M  Therefore,  the  master  of  a  vessel,  who  does  an  act  in 
Rankih.  contravention  of  the  laws  of  his  country,  is  guilty  of  a 
breach  of  the  implied  orders  of  his  owners/'  Applying 
this  principle  to  the  present  case,  it  follows  that  no  autho- 
rity can  be  implied  in  the  master,  in  the  discharge  of  his 
duty,  to  do  that  which  with  reference  to  this  part  of  his 
duty  was  a  violation  of  the  law. 

Again,  it  is  a  well  established  distinction  that,  while  a 
man  is  civilly  responsible  for  the  acts  of  his  agent  when 
acting  within  the  established  limits  of  his  authority,  he 
will  not  be  criminally  responsible  for  such  acts,  unless 
express  authority  be  shewn,  or  the  authority  is  necessarily 
to  be  implied  from  the  nature  of  the  employment^  as  in 
the  case  of  a  bookseller  held  liable  for  the  sale  by  his 
shopman  of  a  libellous  publication.  Under  ordinary 
circumstances  the  authority  of  the  agent  is  limited  to 
that  which  is  lawful.  If,  in  seeking  to  carry  out  the 
purpose  of  his  employment,  he  oversteps  the  law,  he 
outruns  his  authority,  and  his  principal  will  not  be 
bound  by  what  he  does. 

Now,  in  the  present  case,  as  has  been  already  pointed 
out,  not  only  are  there  no  circumstances  from  which  an 
authority  to  contravene  the  statute  can  properly  be 
implied,  but,  according  to  the  authority  of  EarleY.  Row* 
croft  (a),  the  reverse  is  to  be  presumed.  It  appears  to 
us,  therefore,  impossible  to  say  that  the  master,  in  stowing 
the  cargo  on  deck  contrary  to  the  Act  of  Parliament 
was  acting  by  the  authority  of  his  owner,  or  that  the 
latter  was  bound  by  his  knowledge. 

This  view  of  the  law  as  here  applicable  becomes 
materially  confirmed  if  the  case  be  looked  at  in  another 

{a)  8  East  126. 133. 
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point  of  view.     It  seems  clear  on  the  authority  of  Earle       1865. 
T.  Bowerqfi  that  if  the  master  of  a'vessel^  acting  within       wiisoii 
what  otherwise  would  be  the  extent  of  his  authority^      Kabkiit. 
oontrayenes  aome  positive  law,  and  thereby  causes  injury 
to  his  owners^  this  will  be  barratry  in  the  master,  not- 
withstanding that  the  purpose  of  the  thing  done  was  to 
benefit  the  owners.    In  the  case  referred  to,  the  master, 
haying  instructions  to  make  the  best  purchases  with 
dispatch,  had  gone  into  an  enemy's  port  to  complete  his 
cai^  which  could  be  more  speedily  and  cheaply  obtained 
there,  in  consequence  of  which  the  ship  was  seized  and 
confiscated.     This  proceeding  on  tiie  part  of  the  master, 
though  within  the  general  scope  of  his  authority,  and 
though  done  in  the  interest  of  his  owners,  was  held  to 
be  barratrous ;  and  the  owner,  on  a  policy  in  which  bar- 
ratry of  the  master  was  insured  against,  was  held  entitled 
to  recover.    Within  the  principle  of  this  decision,  the 
soundness  of  which   never  has  been  questioned,  the 
conduct  of  the  master  in  the  present  case  would  have 
amounted  to  barratry,  as  being  an  unlawful  act  done  in 
contravention  of  his  duty,  though  with  the  intention  of 
benefiting  his  owners.     Had  the  statute  attached  the 
forfeiture  of  the  vessel  as  the  penalty  of  the  offence, 
and  the  vessel  had  been  confiscated,  the  owner  would 
have  recovered  on  an  insurance  against  loss  by  barratry. 
Now,  to  constitute  barratry,  there  must  necessarily  be 
an  absence  of  consent  and  knowledge  on  the  part  of  the 
owner.    Where  an  act  which  would  otherwise  be  barra- 
trous is  done  with  the  assent  and  knowledge  of  the 
owner  it  ceases  to  be  barratrous.      If,  therefore  the 
bu)wledge  of  the  master  could  be  taken  to  be  the 
knowledge    of    the  owner,  an  illegal  and    therefore 
otherwise  barratrous  act  done  by  the    master  would 
iu)t,  in  case  of  loss  occasioned  thereby,  give  the  owner 
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1865.  a  right  to  reooyer.  But  Eark  y.  Rawcrqft  (a)  directly 
WiuoM  establishes  that,  on  loss  occasioned  by  the  illegal  act  of 
Babkix.  ^^^  master  without  the  authority  of  the  owner^  the  latt^ 
may  reooyer^  and  therefore  shews  that,  where  the 
master  does  an  illegal  act  which  but  for  its  illegality 
would  be  within  the  scope  of  his  ordinary  authority,  but 
which,  being  illegal,  is  barratrous,  this  will  not  amount, 
in  point  of  law,  to  assent  or  knowledge  on  the  part  of  his 
employer. 

For  these  reasons  it  appears  to  us  that  the  plaintiff  in 
this  action  cannot  be  taken  to  haye  constructively,  any 
more  than  he  had  actually,  knowledge  of  the  ill^al  act 
of  the  master;  and  that,  consequently,  within  the 
.decision  in  Cunard  y.  Hyde  (6),  he  is  entitled  to  recoyer; 
and  that  our  judgment,  therefore,  should  be  in  his 
fayour. 

I  should  add  that  this  judgment  must  be  taken  as 
that  of  my  brothers  Blachbum^  MeUor  and  mysel£  My 
brother  Cronip/o/t,  having  been  obliged  to  leave  the  Court 
before  the  argument  was  concluded,  takes  no  part  in  the 
judgment 

Judgment  for  the  plaintiff  on  the  4th  plea, 
and  for  the  defendant  on  the  Sth*  Bule 
for  a  new  trial  discharged* 


The  defendant  having  brought  error  on  this  judgment 
the  case  was  argued  on  the  27th  November,  1865 ;  before 
£ble  C.  J.,  Pollock  C.  B.,  Willes  and  Byles  J  J.,  and 
Channell  and  Pioott  BB. 

Cohen^  {MelHsh  with  him),  for  the  defendant — The 
(«)  8  East  126. 133.  (6)  E.  B.  #  E.  670;  2E,fE.l. 
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finuih  plea  is  good.     First.    The  master  of  this  ship        1865. 

oommitted  a  Tiolation  of  The  Customs  Act,  16  &  17       wilbom 

VieL  e.  107.  «.  170.  171.  172.,  by  placing  cai^o  on      ^Ji,,, 

the  deck,  as  also  by  not  having  obtained  the  certificate 

required  by  sect.  170;    and    for   that,  violation    the 

insarance   on  the  freight  is   void.     The  Court  below 

ruled  otherwise  on  the  authority  of  Cunard  y.  Hyde  (a), 

but  those  cases  may  be  questioned  here.    If  an  agent 

negligently  does  an  illegal  act  his  principal  is  liable. 

The  Roman  law  laid  down,  "  Procuratoris  autem  acien- 

tiam  et  dolum  nooere  debere  domino,  neque  Pomponius 

dubitat,  nee  nos  dubitamus  f  Dig.  lib.  14,  tit.  4,  L  5, 

cited  in  Smith  Merc.  Law^  162, 7th  ed. ;  and  in  our  own 

law  the  Court  of  Exchequer  was  equally  divided  on  the^ 

point  {by    At  all  events  it  would  be  against  public 

policy  to  allow  a  principal  to  take  advantage  and  receive 

die  benefit  of  the  illegal  act  of  his  agent,  as  the  plaintiff 

in  this  case  is  seeking  to  do.    If  a  merchant  gives  his 

master  a  general  power  to  obtain  goods,  and  he  without 

the  knowledge  of  the  master  sells  them  to  be  smuggled, 

perhiqps  no  action  would  lie  against  the  merchant,  but  he 

could  not  take  advantage  of  the  transaction.    [He  cited 

HMi  V.  Henning  (c).]      The  master   in  this  case  is 

agent  of  the  owner  of  the  $hip,  not  of  the  owner  of  the 

goodi :  Lord  Ettenborough,  in  his  judgment  in  Bell  v.  Car' 

.   itain{d),  distinguishes  that  case  from  DawMon  y.Atty  (e)  « 

on  tins  ground. 

Secondly.    The  judgment  of  the  Court  below  pro- 
ceeded on  the  ground  that  a  voyage  with  deck  cargo 

(«)££.#£  670;  2£#£1. 

{h)  See  Con^oa  v.  Fawke,  6  Jkf.  #  IT.  368,  and  UdeU  ▼.  Mherian, 

W  17  C.  A  N.  8.  791.  (d)  14  East  374.  393. 
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1866.        is    rendered    illegal  by  the   statute.      In  Freard  t. 
""wilsoh""  Dawson,  Guildhall,  29tli  May,  1805,  MarshaU  Ins.  186, 

Rahkih.  ^*  ®^-»  °^  **^*'  ^  ^'  *'  ^-  ^*  *'  ^*  which  re- 
quires  the  master  to  make  out  and  sign  a  manifest  of 
all  goods  shipped  in  British  ships  beyond  sea,,  for  Great 
Britain,  with  the  particulars  of  the  cargo,  before  the 
ship  clears  out,  it  was  held  that  every  part  of  the  cargo, 
even  that  which  was  used  for  dunnage  or  ballast,  must 
be  inserted;  and  that  the  omission  of  it  rendered  the 
voyage  illegal,  though  a  penalty  of  200/.  was  imposed 
on  the  master  by  the  12th  section  if  the  goods  did  not 
agree  with  the  manifest.  The  matter  is  fully  discussed 
in  1  Duer  Marine  Insurance,  377.  After  referring  to 
Keir  V.  Andrade  {a),  he  says,  "  In  Suart  v.  Powell  (ft) 
the  question  was,  whether  the  voyage  insured  in  a  policy 
upon  the  ship  and  freight,  had  been  rendered  illegal  by 
the  ship  not  having  on  board,  at  its  commencement, 
the  proportion  of  British  seamen  required  by  the  Navi- 
gation Act  of  6  G.  4.  c.  109. ;  and  it  was  insisted  by  the 
counsel  for  the  assured,  that,  as  the  statute  created  no 
forfeiture,  but  merely  imposed  a  penalty  upon  the  master 
and  oMrners,  of  10/.  sterling  for  each  foreign  seaman 
taken  on  board,  the  supposed  illegality  was  not  of  a 
nature  to  affect  the  insurance.  The  Court,  upon  other 
grounds,  decided  the  case  in  favour  of  the  assured ;  but 
»  it  seems  to  have  been  distinctly  admitted  by  Lord  Ten- 
terden — and  the  admission  is  implied  in  the  opinions  of 
the  other  Judges — that  if  the  conduct  of  the  master,  in 
supplying  the  deficiency  of  his  crew  by  foreign  seamen, 
could,  under  the  circumstances,  have  been  justly  con- 
sidered a  violation  of  the  statute,  it  would  have  rendered 
the  voyage  illegal,  and,  by  consequence,  have  avoided 

(a)  6  Taunt,  498.  (b)  1  B.  ^  Ad,  266. 
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the  policy.  *  *  *  So,  in  many  of  the  cases  in  1S66. 
whicb  the  voyage  or  trade  insured  has  been  held  to  be  ~  wilsoV~ 
illegal,  in  consequence  of  the  violation  of  a  license,  the  s^ku 
only  effect  of  the  breach,  or  abuse,  of  the  license,  was 
to  subject  the  party  to  the  forfeiture  of  his  bond,  or  other 
penalty,  but  not  to  work  a  forfeiture  of  the  subject  in- 
rared.^'  Id.  318,  **Bj  an  Act  of  CJongress,  no  goods 
hroughtinto  the  United  States,  from  any  foreign  place,  can 
be  unladen,  or  removed  from  the  vessel  in  which  they  are 
brought,  without  a  special  license  or  permit,  in  writing, 
from  the  collector,  or  other  officer  of  the  customs,  at  the 
port  of  importation,  and  a  pecuniary  fine  or  penalty  is 
imposed  upon  all  persons,  who  shall,  knowingly,  aid,  or 
be  oonoemed,  in  such  unlawful  unlading  or  removal.  In 
a  case  before  Mr.  J.  Story,  where  tiie  master,  who  was 
also  a  part  owner  of  the  ship  insured,  received  on  board, 
dandeatinely,  an  andior,  brought  in  another  vessel,  into 
the  port  of  New  Orleans,  from  a  foreign  place,  and  un- 
laden without  a  permit,  it  was  held  by  that  eminent 
Judge,  that  the  act  of  the  master  was  a  plain  violation 
of  the  statute,  and  subjected  him  to  the  penalty  imposed ; 
and  he  intimated  a  clear  opinion,  that,  had  the  illegality 
occurred  at  the  inception  of  the  polii^,  as  the  vessel  had 
no  right  to  sail  with  the  anchor  on  board,  it  would  have 
rendered  the  contract  utterly  void,  as  to  all  the  owners. 
The  insurance,  he  observed,  was  on  account  of  all  the 
owners,  and  was,  therefore,  not  divisible.  *  *  *  There 
18,  it  has  occurred  to  me,  a  distinction  on  this  subject, 
plainly  implied  in  the  observations  of  Mr.  J.  Story,  that 
18  material  to  be  noticed.  In  all  cases,  where,  by  the 
▼ioktion  of  a  law  of  trade,  the  property  insured,  is  sub- 
jected to  forfeiture,  the  insurers  are,  doubtless,  dis- 
charged ;  but,  when  the  law,  creating  no  forfeiture,  limits 


▼. 
Baskibt. 
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1865.  itself  to  the  punishment  of  the  offender^  the  participation 
^^j^Qjf  or  privity  of  the  assured  is  probably  necessary  to  be 
.  proved,  in  order  to  avoid  the  policy/'  The  passage  in 
1  PhilL  Ins.,  §.  210,  3  ed.,  where  he  says  that  insurance 
is  defeated  by  noncompliance  with  the  Act,  43  G.  3. 
c.  57.,  requiring  vessels  to  sail  with  convoy,  will  probably 
be  relied  on,  but  the  cases  which  he  dtes  are  remarked 
on  in  Duer  on  Marine  Insurance,  p.  410,  who  says, 
"  The  Act,  like  all  similar  laws,  was  temporary,  and  the 
decisions  under  it,  turn  solely  on  the  construction  of  its 
particular  terms/' 

Thirdly.  The  ship  was  rendered  unseaworthy  by  the 
master  not  complying  with  the  requisition  of  the  Legis- 
lature. There  is  unseaworthiness  in  fact,  and  unseawor- 
thiness in  law,  and  noncompliance  with  the  provisions  of 
an  Act  of  Parliament  is  a  ^'  statutory"  unseaworthiness. 
[He  cited  Sadler  v.  Dixon  (a),  and  the  judgment  of 
Blackburn  J.  in  Surges  v.  Wickham  (i).]  The  Court 
below  relied  on  EarU  v.  Bawcrqft  (c),  as  an  authority 
that  owners  cannot  be  supposed  to  have  given  the  master 
of  a  ship  authority  to  violate  the  law,  and  consequently 
that  when  he  endeavoured  to  carry  out  their  order  in 
an  unlawful  manner  it  was  an  act  of  barratry.  But 
mere  deviation,  not  amounting  to  barratry,  will  not  ren- 
der the  underwriter  liable.  [Pollock  C.  B.  Can  a  ship  be 
called  unseaworthy  because  her  captain  violates  some 
regulation  respecting  lights?]  That  depends  on  the 
wording  of  the  statute  requiring  attention  to  be  paid  to 
them.  [Pollock  C.  B.  Quod  fieri  non  debuit,  factum 
valet.  Could  not  the  owner  of  the  freight  have  recovered 


(a)  BM^tW.  895.  (6)  ZB.fS.  669. 689. 

(r)  8  East  126. 
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far  it?]  If  a  ship  is  warranted  to  carry  twelve  gnns,  the        1865. 

warranty  would  not  be  complied  with  by  her  carrying      Wiuoir 

ten(fl). 

The  next  day  {November  28th), 

Brett  {Mihoard  and  C  Crompton  with  him)  appeared 
for  the  plaintiff,  but  was  not  called  on. 

Eels  C.  J.  It  is  dear  firom  Cunard  ▼.  Hyde  {h)  that 
if  the  shipowner  had  either  done  this  illegal  act  hinu 
ielf,  or  been  cognizant  of  it  when  done  by  the  captain 
c»f  the  ship,  it  might  have  vitiated  the  policy.  But  the 
judgment  of  the  Court  below  proceeded  on  the  ground 
that  aa  he  had  nothing  to  do  with  it,  and  knew  nothing 
aboat  it,  that  rule,  according  to  the  first  case  of  Cunard 
Y.  Hyde  (c),  did  not  apply.  They  thought  that,  although 
the  captain  had  authority  firom  the  owner  of  the  goods 
to  stow  the  cargo,  he  was  not  ordered  to  violate  the 
statute ;  and  in  that  judgment  we  concur. 

We  also  think  the  second  ground  of  the  judgment  of 
the  Court  below  was  a  valid  one.  If  it  were  shewn  that 
the  master,  by  his  act,  though  done  for  tiie  benefit  of 
the  owner,  rendered  this  an  illegal  voyage,  it  would  stiU 
be  a  barratrous  act  in  the  master,  and  consequently  the 
insurance  on  the  fi^eight  ought  to  be  upheld. 

\t  was  further  contended  that  a  statutory  unseawor- 
thiness was  shewn  here,  because  the  ship,  having  spars 
and  other  articles  on  deck,  had  sailed  from  Canada 
without  a  certificate  of  clearance  with  no  deck  cargo  ; 
and  it  was  attempted  to  be  argued  that  the  insurer  was 
diachaxged,  on  the  principle  that  if  a  ship  sails  without 

(a)  PamBOH  y,  Watson,  Cawp,  785.  790. 

{b)  RB.^E.e70;  2£#jEll.  (c)  E.  B.  f  E.  670. 
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1865.        being  provided  with  proper  documents  Us  risk  is  in- 

^jj^jj       creased,  and,  therefore,  that  if  a  ship  sailed  firam  Canada, 

Rankiv       without  the  certificate  of  clearance  required  by  the  statute, 

and  with  an  illegal  caigo  on  board,  the  absence  of  that 

document  created  a  statutory  unseaworthiness.   But  the 

principle  by  no  means  applies.    The  document  here  is 

merely  a  certificate  of  compliance  with  the  requisitions 

,      of  the  statute  at  the  port  of  loading,  and  does  not  at  all 

bear  on  the  risk  of  the  voyage  after  the  ship  is  out  of 

port  or  upon  her  arrival  at  the  port  of  discharge. 

Judgment  affirmed. 
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BiDDLE  against  Bond.  Saturday, 

Feifruary2G(±. 


and 


ptmnoimt:— it  is  not  enough  that  tlie  bailee  has  become  aware  of  the  Ij^^Swji 
title  of  a  thiid  person,  or  that  an  adverse  claim  is  made  upon  him,  so    *^  ' 

that  he  may  be  entitled  to  an  interpleader. 

2.  Goods  of  £.  were  seized  by  the  plaintiff  mider  a  distress  for  rent 
of  a  honse  alleged  to  hare  been  demised  by  the  plaintiff  to  B.  and 
voe  dehTered  by  the  plaintiff  to  the  defendant  to  seU  as  his  auctioneer. 
When  the  sale  was  aTOut  to  begin  B.  served  a  notice  on  the  defendant 
thit  Uie  distress  was  Toid,  and  requiring  him  not  to  sell,  or,  if  he  sold, 
to  retain  the  proceeds  for  him.  The  defendant  sold  the  goods,  but  refused 
to  ^y  over  the  proceeds  to  the  plaintiff  and  defended  an  action  by  the 
planxtillt  relying  on  the  right  and  by  the  authority  of  B.  The  distress 
was  void  and  tortious,  as  the  relation  between  the  plaintiff  and  B.  was 
sot  that  of  landlord  and  tenant ;  but  although  the  plaintiff  was  a  wrong 
^,  there  was  no  fraud  on  his  oart,  and  he  thougnt  he  had  a  right  to 
^istram.  Held,  that  the  defenoant  might  set  up  the  jus  terdi  of  B. 
ta  an  answer  to  the  action. 

T^HE  declaration  stated  that  in  consideration  that  the 
plaintiff  would  employ  the  defendant  as  his  agent 
to  Bell  and  dispose  of  certain  goods  for  the  plaintiff,  for 
Inward  to  the  defendant,  the  defendant  promised  the 
plaintiff  to  sell  and  dispose  of  the  goods  for  the  plaintiff, 
and  on  request  to  render  to  the  plaintiff  a  just  and  true 
Account  of  the  sale  of  the  goods  and  of  the  monies 
ftnsmg  from  such  sale,  and  to  pay  orer  such  monies  to 
the  plaintiff;  and  the  plaintiff  averred  that  he  employed 
the  defendant  and  the  defendant  received  and  had  the 
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1865.  goods  for  the  purpose  and  on  the  terms  aforesaid,  and 
BiDDLB  ^  conditions  were  fulfilled  and  all  things  happened  and 
3^'y^  all  times  elapsed  necessary  to  entitle  the  plaintiff  to 
maintain  this  action,  yet  the  defendant  did  not  render  to 
the  plaintiff  a  just  and  true  or  any  other  account  of  the 
sale  of  the  goods  or  of  the  moneys  arising  from  such  sale, 
nor  did  he  pay  over  such  moneys  to  the  plaintiff.  There 
were  also  counts  for  money  received  and  on  account 
stated. 

Pleas.  To  the  first  count  First,  That  the  defisndant 
did  not  promise.  Second.  That  the  plaintiff  did  not 
employ  the  defendant  as  his  agent,  nor  did  the  defendant 
receive  the  goods  for  the  purpose  and  on  the  terms 
alleged.  Third,  to  the  residue  of  the  declaration,  never 
indebted. 

Issue. 

On  the  trial,  before  fVilles  J«,  at  the  Surrey  Summer 
Assizes,  1864,  a  verdict  was  directed  to  be  entered  for 
the  plaintiff  for  44/.  12$.  6</.,  leave  being  reserved  to 
move  to  enter  the  verdict  for  the  defendant,  or  a  nonsuit, 
the  Court  to  have  power  to  draw  inferences  of  fact  and 
make  amendments.  It  appeared,  that  goods  which 
belonged  to  one  Bobbins  were  seized  by  the  plaintiff 
nnder  a  distress  for  rent  of  a  house  alleged  to  have  been 
demised  by  him  to  Bobbins;  these  goods  had  been 
removed  by  the  plaintiff,  and  delivered  by  him  to  the 
defendant  to  sell  as  his  (the  plaintiff's)  auctioneer; 
and  the  defendant  proceeded  to  sell  them  in  the  ordinary 
way.  When  the  sale  was  about  to  begin,  Bobbins  served 
a  notice  on  the  defendant  that  the  distress  was  void,  as 
the  relation  of  landlord  and  tenant  did  not  exist  between  • 
him  and  the  plaintiff,  and  there  was  no  rent  in  arrear ; 
and  by  the  notice  Bobbins  required  the  defendant  not  to 
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adl  the  goods,  or,  if  he  had  sold  them,  to  retain  the       1865. 
proceeds  for  him.  Bobbins.    The  defendant  proceeded 
to  sell  the  goods;    but   the  Court  thought  that  the  v. 

inference  from  the  evidence  was  that  he  did  this  only 
because  the  notice  was  served  so  late  that  he  had  not 
time  to  make  any  inquiries  before  the  sale  came  on. 
He  received  the  proceeds  of  the  sale,  but  refused  to 
pay  them  over  to  the  plaintiff.  He  did  not  pay  the 
proceeds  to  Bobbins,  but  from  the  evidence  of  Bobbins, 
who  was  called  as  a  witness  at  the  trial,  the  Court 
drew  the  inference  of  fact  that  the  defendant  withheld 
the  proceeds  from  the  plaintiff  and  defended  this  action, 
relying  on  the  right  and  by  the  authority  of  Bobbins, 
and  not  hostilely  to  him.  It  appeared  that  the  relation 
between  the  plaintiff  and  Bobbins  was  not  that  of  land- 
lord and  tenant,  but  of  vendor  and  vendee,  and  conse- 
quently that  the  distress  was  altogether  void  and  tortious. 
In  last  Michiulmas  Term,  Parry  Serjt.,  in  pursuance 
of  leave  reserved,  obtained  a  rule  nisi  to  enter  the 
verdict  for  the  defendant,  which  was  argued  in  Hilary 
Term,  1865,  Jan.  23,  before  Cockbubn  C.  J.,  Black- 
BUKN  and  Mellor  J  J. 

Thrupp  shewed  cause. — ^An  agent  can  only  set  up  the 
jus  tertii  in  an  action  by  his  principal  against  him 
irhere  the  principal's  possession  of  the  goods  has  arisen 
out  of  fraud.  In  Smith  Mercantile  JLaw^  p.  116,  7th  ed., 
it  is  said,  ^'  An  agent  will  not  be  allowed  to  dispute 
the  title  of  his  principal  to  the  subject-matter  of  the 
agency."  But  it  is  added  in  note  (n),  "However, 
if  the  property  in  the  agent's  hands  have  been  fraud' 
uknify  obtained  by  the  principal  from  third  persons 
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1865.        this  rule  does  not  apply,"  citing  Hardman  v.  Wilkockf 
BiDDLi       note  (a)  to  White  v.  Bartlett  (a).     So  in  Cheesman  v. 
BoHD.        Exall{b)  it  was  held  that  the  defendant^  with  whom  the 
plaintiff  had  deposited  goods  in  order  to  defeat  an  exe- 
cution creditor,  was  entitled  to  set  up  the  right  of  the 
execution  creditor.    The  reason  of  this  is  the  same  as 
that  which  establishes  that  where  a  sale  of  goods  has 
been  obtained  by  fraud  of  the  purchaser  the  contract  is 
voidable   only  at  the  election  of  the  vendor;  Loady. 
Green  (c).  [Blackburn  J.  referred  to  White  v.  Garden  (d).] 
In  an  action  for  use  and  occupation,  a  tenant  cannot  set 
up  the  claim  of  a  mortgagee ;  Wilton  v.  Dunn  (e) ;  and 
in  Hickman  v.  Machin  (f)  it  was  held  that  a  notice  by 
the  mortgagees  to  the  tenant  of  the  mortgaged  premises 
to  pay  rent  to  them  was  no  answer  to  an  action  for 
the  rent  by  the  landlord  against  the  tenant.     [^SfeBor  J. 
The  cases  of  mortgagor  and  mortgagee  are  hardly  analo- 
gous to  this.]    Another  exception  to  the  rule,  that  an 
agent  cannot  set  up  the  jus  tertii,  is  the  case  of  common 
carriers  who  are  compellable  to  receive  goods  delivered 
to  them  to  be  carried,    Sheridan  v.   7%«   New  Quay 
Company  (y);  and  in  that  case  the  defendants  had  handed 
back  the  goods  to  the  real  owner.     Here  the  defendant, 
after  having  received  the  notice  from  Bobbins  not  to  do 
so,  sold  the  goods  for  the  plaintiff,  and  now  keeps  the 
produce  in  his  hands,  neither  paying  it  over  to  the  plain- 
tiff nor  to  Bobbins.    Bobbins  might  have  replevied  the 
goods,  or  brought  an  action  against  the  plaintiff  for  a 

(a)  9  Bing.  382.  {b)  6  Exck,  341. 

(c)  16  M.  #  W.  216.  (d)  10  a  B.  919. 

(e)  17  g.  A  294.  (/)  4  H.^N.  7ia 

(j)  4  a  B.  K  S.  6ia 
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trespaaS)  and  the  defendant  might  have  obtained  an  inter-  1 865. 
pleader  order  under  The  Common  Law  Procedure  Act,  biddlb 
I860,  23  &  24  FicL  c  126.  s.  12.  B^ii). 

Parry  Seijt.  and  J.  M.  Howard^  in  support  of  the  rule, 
— ^The  goods  of  Bobbins  were  taken  tortio'usly  and  he  is 
entitled  to  the  proceeds ;  Taylor  v.  Plumer  {a) .  In  Story 
OR  Agency^  6th  ed.,  §  217,  after  stating  that ''  an  agent  is 
not,  ordinarily,  permitted  to  set  up  the  adverse  title  of  a 
tiiird  person,  to  defeat  the  rights  of  his  principal,"  it  is 
said,  **  an  exception,  however,  is  allowed,  where  the  prin- 
cipal has  obtained  the  goods  fraudulently,  or  tortiously, 
from  such  third  person/'  citing  Hardman  v.  fVtHcock, 
note  (a)  to  WbUe  v.  Barilett  {b).  [Blackburn  J.  In 
that  case  an  indemnity  was  taken  by  the  defendant  from 
the  assignees  of  the  plaintiff  and  he  attorned  to  them,  and 
the  goods  had  been  fraudulently  removed  by  collusicm 
between  the  plaintiff  and  the  insolvent.]  Bobbins  could 
have  maintained  an  action  of  trover  against  the  defen- 
dant, and  there  would  be  an  implied  undertaking  by  the 
plaintiff  to  indemnify  him ;  AdamsanY.Jenns(c).  [They 
likewise  cited  Fartbroiher  v.  Ansley  (</>]  Also  Bobbins 
might  have  waived  the  tort  and  brought  an  action  for 
monqr  had  and  received,  and  therefore  the  proceeds  of 
these  goods  was  money  had  and  received  by  the  defend- 
ant to  his  use  ;  Neate  v.  Harding  («).  \Cockbum  C.  J. 
Can  you  say  that  the  present  state  of  things  is  equivalent 
to  the  defendant  having  handed  over  the  proceeds  of  the 
sale  to  the  real  owner?]     The  Court  will  draw  that  in- 

(a)  3  If.  #  A  562.  (^)  9  Bing.  382. 

(c)  4Bi»ff.  66.  72.  (<Q  I  Camp,  34a 

(#)  6  Exeh.  349.  , 
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1865.  ference.  [They  cited  Allen  v.  Hopkins  (a),  and  Rodgers 
BJDDI.K  V.  Maw  (*).]  In  Betteley  v.  Read  (c)  the  defendant  was 
BoHD.  ^^^  allowed  to  set  up  the  jus  tertii  because  the  third 
person  had  abandoned  his  claim.  In  Story  on  Bail- 
ments,  7th  ed.,  §  102,  it  is  said  that  the  doctrine^  that 
the  bailee  to  whom  goods  have  been  committed  may 
not  deliver  them  to  any  other  person  than  his  bailor, 
''was  probably  limited  to  cases  where  the  bailor  came 
to  the  possession  of  the  goods  by  right ;  for  if  he  came 
to  them  by  wrong,  it  would  seem  that  the  owner  might 
reclaim  them  from  any  person  in  whose  possession  they 
were  found,  fiut  the  doctrine  itself  may  now  justly 
be  deemed  overruled ;  and  the  right  of  the  owner  to 
recover  his  property  in  all  cases,  against  a  person 
having  no  title,  whether  a  bailee  or  not,  and  whether  a 
first  or  second  bailee,  seems  now  fully  established  in  our 
law,  upon  the  plain  reason,  that  the  bailee  can  never  be 
in  a  better  situation  than  his  bailor.  If  the  latter  has 
no  title,  the  real  owner  is  entitled  to  recover  the  property, 
in  whose  hands  soever  it  may  be  found." 

Cur.  adv.  vuU. 

Blackburn  J.  now  delivered  the  judgment  of  the 
Court. 

(After  stating  the  facts.)  The  question  comes  to 
be  whether  under  such  circumstances  the  defendant 
can  set  up  the  jus  tertii  or  not.  We  are  of  opinion 
that  he  can  do  so,  and,  consequently,  that  the  rule 
to  enter  the  verdict  for  the  defendant  must  be  made 
absolute. 

(a)  13  3f.  #  fT.  94.  (A)  16  If.  #  r.  444. 

(c)  4  0.-B.511. 
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We  do  not  question  the  general  mle  that  one  who  1865. 
has  leoeiTed  property  firom  another  as  his  bailee  or  biddlm 
agent  or  servant  must  restore  or  account  for  that  pro-  Boiv. 
pertjr  to  him  from  whom  he  received  it ;  and  we  agree 
with  what  is  said  by  my  brother  Martin  in  Cheesman  v. 
Exall{a\  that  '^  there  are  numerous  cases  in  connection 
with  wharfs  and  docks^  in  which^  if  the  party  entrusted 
with  the  possession  of  property  were  not  estopped  from 
denying  the  title  of  the  person  from  whom  he  received 
it,  it  would  be  difficult  to  transact  commercial  business/' 
Bat  the  bailee  has  no  better  title  than  the  bailor^  and^ 
consequently^  if  a  person  entitled  as  against  the  bailor 
to  the  property  claims  it^  the  bailee  has  no  defence 
against  him;  fFilsan  v.  Anderton  (5).  Such  was  the 
position  of  the  defendant  in  the  present  case.  If  Bolh- 
bau  had  chosen  to  sue  him  in  trover,  or,  waiving  the 
tort,  had  sued  for  money  had  and  received,  the  defendant 
wonid  have  had  no  defence.  He  was  therefore  compelled 
to  jield  to  Bobbins*^  claim,  and  it  would  certainly  be  a 
hardship  on  him  if,  without  any  fault  of  his  own,  the 
law  left  him  without  any  defence  against  the  plaintiff 
for  so  yielding.  We  do  not  however  think  that  such 
is  the  law.  Several  cases  were  cited  on  the  argument 
at  the  bar,  and  more  might  have  been  cited,  such  as 
SUmard  v.  Dunkin  (c),  Gosling  v.  Birnie  (rf),  Hawes  v. 
Watscn  (e),  in  which  a  bailee,  who  by  attorning  to  a 
purchaser  of  the  goods  in  effect  represented  to  him 
that  the  property  has  passed  to  him  (though  such  was 
not  the  &ct),  and  thereby  induced  him  to  alter  his 
position  and  pay  the  price  to  his  vendor,  has  been  held 

(a)  %ExeK  341.  346.  {b)  I  B.  f  Ad.  450. 

(«)  2  Camp.  344.  (<0  7  Bing.  339. 

(«)  2B,^C,  540. 
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1865*  estopped  from  denjing  the  property  of  the  person  to 
BiDDLi  whom  he  has  thus  attorned  by  setting  up  a  title  in  a 
BoHo.  third  person  inconsistent  with  the  representation  on 
which  he  had  induced  the  plaintiff  to  act  We  in  no 
way  question  that  those  cases  were  rightly  decided. 
But  in  all  of  them  the  estoppel  proceeded  on  the 
representation^  which  was  analogous  to  a  warranty  of 
title  for  good  consideration  to  the  purchaser.  Now  in 
the  ordinary  class  of  bailments,  such  as  the  present^  the 
representation  is  by  the  bailor  to  the  bailee  that  be  may 
safely  accept  the  bailment ;  and,  so  far  as  any  weight 
is  to  be  given  to  the  representation,  it  makes  against 
the  estoppeL  This  is  pointed  out  by  Parie  B.  in 
Cheesman  v.  Exall  (a)  in  the  case  of  a  pledge,  and  is 
indicated  as  one  of  the  grounds  on  which  the  judgment 
of  the  Common  Pleas  proceeded  in  Sheridan  ▼.  The  New 
Quay  Company  (b\  which  was  the  case  of  a  carrier. 
The  position  of  an  ordinaiy  bailee,  where  there  has  been 
no  special  contract  or  representation  on  his  part,  is  very 
analogous  to  that  of  a  tenant  who,  having  accepted  the 
possession  of  land  from  another,  is  estopped  from 
denying  his  landlord's  title,  but  whose  estoppel  ceases 
when  he  is  evicted  by  title  paramount.  This  was  decided 
as  early  as  the  44  EUz.  in  Shelbury  v.  Scotsford  {&). 
There  the  plaintiff  sued  in  assumpsit  against  the  bailee 
of  a  horse  for  the  breach  of  his  contract  to  redeliver  it. 
The  defendant  pleaded  that  J,  S.,  the  true  owner  of 
the  horse,  took  it  from  him.  After  verdict  for  the 
defendant,  the  plaintiff  moved  in  arrest  of  judgm^it; 
*'  but  by  Fenner  and  YeherUm^  contra ;  for  the  matter 
fdleged  by  the  defendant  does  in   law  discharge   the 

(»)  6  Exch,  34U  344.  (ft)  4  C.  B.  N.  8.  618. 

(c)  rav,  2Z. 
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promise  by  reason  of  the  former  property  of  the  horse  1865. 
ixiJ.  S.;  and  then  it  is  as  an  eviction  of  the  horse  Biddim 
oat  of  the  defendant's  possession,  which  discharges  the  bow. 
promise,  as  well  as  an  eviction  of  the  lessee  for  years 
discharges  all  rents,  bonds  and  covenants  in  any  sort  de- 
pending npon  the  interest^'  {a).  In  WiUon  v.  Andertan  (b) 
UitledakJ.  (withont  referring  to  ShelburyY.  Seotsfard{a), 
but  evidently  having  it  in  his  mind,)  states  the  law  to 
the  same  eSecL  And  accordingly  in  Hardman  v.  WiU" 
tock{e\  in  Cheesmanv.  ExaU{d),  and  in  Sheridan  v.  The 
New  Quay  Company  {e),  a  bailee  was  permitted  under 
circomstanoes  similar  to  the  present  to  set  up  the  jos 
tertii.  It  is  true  that  in  the  two  first  of  these  cases  the 
plamti£b  had  obtained  the  goods  by  a  fraud  upon  the 
person  whose  title  was  set  up,  whilst  in  the  present  case 
there  is  nothing  in  the  evidence  to  shew  that  the  plain- 
tiff, though  a  wrong  doer,  did  not  honestly  believe  that 
be  had  the  right  to  distrain.  ^  But  we  do  not  think  that 
this  drcumstanoe  alters  the  law  on  the  subject.  The 
position  of  the  bailee  is  precisely  the  same,  whether  his 
bailor  was  honestly  mistaken  as  to  the  rights  of  the 
third  person  or  fraudulently  acting  in  derogation  of 
them.  We  think  that  the  true  ground  on  which  a 
bailee  may  set  up  the  jus  tertii  is  that  indicated  in 
SheWwry  y.  ScoUfard  (a),  viz.,  that  the  estoppel  ceases 
vhen  the  bailment  on  which  it  is  founded  is  determined 
by  what  is  equivalent  to  an  eviction  by  title  paramount. 
It  is  not  enough  that  the  bailee  has  become  aware  of 
the  title  of  a  third  person.    We  agree  in  what  is  said 


(a)  Ydv.  22,  3id  ed.  tzanslated.  (h)  1 B.  #  Ad.  45a  457. 

(c)  Note  (a;  to  WhUe  ▼.  BartkU,  9  Bing.  382. 

(i)  6  Exch.  341.  {e)  4  C.  B,  N.  8.  6ia 
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18M.  in  BeiteUy  ▼.  Reed  {0%  that  **  to  allow  a  depositary  of 
BiDDLi  goods  or  money^  who  has  acknowledged  the  title  of  one 
BoKD.  person^  to  set  up  the  title  of  another  who  makes  no 
claim  or  has  abandoned  all  claim,  would  enable  the 
depositary  to  keep  for  himself  that  to  which  he  does 
not  pretend  to  have  any  title  in  himself  whatsoever.'^ 
Nor  is  it  enough  that  an  adverse  daim  is  made  lipon 
him  so  that  he  may  be  entitled  to  relief  under  an  inter- 
pleader. We  assent  to  what  is  said  by  PoUoek  C.  B. 
in  Thome  v.  Tilbury  (ft),  that  a  bailee  can  set  up  the 
title  of  another  only  "  if  he  defends  upon  the  right  and 
title,  and  by  the  authority  of  that  person.  Thus 
restricted  we  think  the  doctrine  is  supported  both  by 
principle  and  authority,  and  will  not  be  found  in  practioe 
to  produce  any  inconvenient  consequences. 

Bule  absolute. 
(«)  64  CASH.  617.  (6)3JJ.#^.634.687. 
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Pew  and  others,  appellants,  The  Metropolitan 
Board  of  Works,  and  Collins  and  another, 
respondents. 

BrseeL  170  of  The  Metropolis  Management  Act,  1855,  18  &  19  Viet 
c  120.,  the  Metropolitan  Bocud  of  Works  are  directed,  in  apportioning  the 
expenses  of  the  Board  amongst  the  different  parts  of  the  metropohs,  to 
faame  lepud  to  the  annual  T^ne  of  the  property  **  in  the  several  parts  of 
the  metropolis,"  and,  in  the  case  of  e^^aditnre  on  works  of  drainage, 
to  the  benefit  derired  from  such  ezpenditnre  "  by  the  several  parts  of  the 
metropolis  affected  thereby."  By  sect.  181,  the  money  necessaiy  to 
disdiiage  the  liabilities  of  the  Metropolitan  Commissioners  of  Sewers 
is  to  be  raised  in  like  manner  as  the  expenses  of  the  Board.  The  Me- 
tropolitan Commissioners  of  Sewers  had,  whilst  acting  under  the  expired 
itstnte^  11  &  12  Vict.  c.  112.,  borrowed  200,000^.,  out  of  which  they  had 
expended  67,0001.  on  drainage  works  for  the  benefit  of  The  Surrey  and 
KaU  Seweroge  District,  which  had  been  formed  by  them  under  the  oowers 
giTcn  insect  34  of  that  Act,  and  comprised  nineteen  parishes  ana  parts 
of  psiishes.  On  the  passing  of  The  Metropolis  Management  Act,  the 
Metropolitan  Board  had  to  provide  for  the  payment  of  the  liabilities  of  the 
Metropolitan  Commissioners  of  Sewers,  and,  actine  under  sects.  170, 181, 
thej  wportioned  the  67,000^.  amongst  the  parishes  in  The  Surrey  and 
Kmt  aeieera^e  Dietrict,  according  to  the  rateable  value  of  the  property 
in  those  panahes  respectively,  and  not  according  to  the  proportion  of 
the  snm  expended  in  them,  or  to  the  benefit  derived  by  them  respectively 
from  the  expenditure,  and  made  a  rate  accordingly  upon  each  parish. 

1.  Held,  that  the  rate  so  made  was  valid. 

2.  Qumret  whether,  if  invalid,  as  being  based  on  a  wrong  principle, 
u  appeal  wonld  lie? 

1*  'PHIS  was  an  appeal  against  a  rate  made  on  the 
8rd  May,   1861,  upon  the  parish  of  St  GiUm 
CtaAenoett,  in  the  eonnty  of  Surrey,  under  The  Metro- 
pofis  Management  Act,  1855. 

2.  The  rate  was  made  in  parsnance  of,  and  according 
to  an  assessment  made  by  the  Metropolitan  Board  of 
Works  upon  the  vestry  of  the  parish,  and  the  appeUants 
Here  rated  in  that  assessment  as  occupiers  of  land  in 
the  parish. 

3.  The  following  case  was  stated  under  stat  12  &  13 
rirf.c.45.  f.  11. 
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4.  From  the  time  of  the  passing  of  stat  11  &  13  VicL 
c.  1 12.  until  the  expiration  of  that  Act,  the  Metropolitan 
Commission  of  Sewers  included  within  its  limits  separate 
sewerage  districts  or  levels,  some  of  which  contained  and 
consisted  of  distinct  parishes,  while  others  contained  and 
consisted  of  distinct  parishes  and  parts  of  parishes,  and 
the  practice  of  the  Commissioners  was  to  make  all 
assessments  and  rates  for  sewerage  works  upon  each 
separate  district  or  level  on  the  rateable  value  of  the 
property  therein,  and  not  upon  the  individual  parishes 
within  such  district  or  leveL 

5.  In  1854  the  Commissioners,  by  virtue  of  stats. 
11  &  12  Vict.  e.  112.  and  16  &  17  Vict  c.  125.,  borrowed 
from  77itf  Bock  Life  Assurance  Company  the  sum  of 
200,000/.,  and  for  securing  the  repayment  thereof 
assigned  to  the  trustees  of  the  Society  all  the  moneys 
arising  and  to  arise  frt)m  the  several  district  rates  in  and 
for  the  whole  of  the  .separate  sewerage  districts  within 
the  limits  of  their  commission. 

6.  The  sum  of  200,000/.  was  borrowed  for  the  purpose 
of  the  main  drainage  of  the  metropolis,  but,  instead  of 
applying  the  same  to  that  purpose,  the  Commissioners 
expended  it  in  the  local  drainage  of  certain  parishes 
within  the  limits  of  their  commission. 

7.  The  parish  of  St.  Giles  Cambertoell,  prior  to  and 
until  the  passing  of  The  Metropolis  Management  Act, 
1855,  formed  part  of  one  of  the  sewerage  districts  or 
levels  within  the  limits  of  the  Metropolitan  Commission 
of  Sewers,  called  The  Surrey  and  Kent  Sewerage  District, 
which  comprised  the  following  parishes  and  parts  of 
parishes  [nineteen  were  stated]. 

8.  Prior  to  the  passing  of  The  Metropolis  Manage- 
ment Act,  1855,  there  had  been  expended  by  the  Me- 
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tropolitan  Commissionen  of  Sewen  for  local  drainage        1866. 
in  thoee  parLshea  and  parts  of  parishes  comprised  in  ITu         p^ 
Surrey  and  Kent  Sewerage  Di^rictf  67fi00lf  part  of  the     hxtrofo- 
sum  of  200,000iL  Of  this  sum  of  67,000/.  only  519/.  was      ^^^ 
expended  in  the  parish  of  St  GUee  Camberteell,  and  the        Works, 
residne  of  the  sum  of  67,000iL  was  expended  in  other 
parishes  forming  part  of  The  Surrey  and  Ke/U  Sewerage 
DiMtrid,  and  the  parish  of  St  Giles  CamberweU  did  not 
nor  will  receiFC  any  benefit  from  such  expenditnre»  or 
from  any  part  of  the  200,000/.,  beyond  the  sum  of  619/., 
(except  in  so  far  as  it  reoeiTcs  benefit  as  stated  in  the 
13ih  paragraph  of  this  case),  from  the  generally  improved 
drainage  of  The  Surrey  and  Kent  Sewerage  District  con- 
lequent  on  the  expenditure  of  the  sum  of  67,000/. 

9.  The  Metropolitan  Board  of  Works  did  not  apportion 
the  whole  of  the  sum  of  200,000/.  among  all  the  parishes 
within  the  limits  of  the  Metropolitan  Commission  of 
Sewers,  but  did  apportion  the  sum  of  67,000/.  among 
the  several  parishes  comprised  in  7^  Surrey  and  Kent 
Saoerage  District  according  to  the  rateable  value  of  the 
property  in  such  parishes  respectively,  and  not  according 
to  the  proportion  of  such  sum  of  67,000/L  expended  in 
such  parishes  respectively,  or  to  the  benefit  derived  by 
mch  parishes  respectively  from  such  expenditure.  The 
amount  charged  by  such  apportionment  upon  the  parish 
of  SL  Giles  CamberweU  (including  the  sum  of  519iL) 
was  90OOL  and  interest  thereon,  to  be  paid  by  twenty 
yearly  instalments  of  790/. 

10.  At  a  meeting  of  the  Metropolitan  Board  of  Works 
held  on  the  3rd  Decembery  1858,  it  was  resolved  that  the 
Board  should  in  the  then  ensuing  Session  of  Parliament 
apply  for  statutory  powers  to  re-apportion  among  the 
several  parishes  concerned  the  debt,  in  respect  of  the 
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sam  of  200,000/.,  according  to  the  actual  benefit  derived 
by  each  parish  from  the  expenditure  thereof,  and  that  it 
should  be  referred  to  a  Committee  of  the  Board  to  con- 
sider and  frame  a  proper  apportionment  on  that  basiSy 
and  that  the  same  should  be  submitted  for  the  approyal 
of  the  Board. 

11.  On  the  IstJuly,  1859>  the  Board  approved  of 
and  adopted  the  apportionment  made  by  the  Committee 
on  the  basis  aforesaid,  and  it  was  resolved  by  the  Board 
that  in  the  bill  which  was  then  about  to  be  brought  into 
Parliament  by  them,  for  amending  The  Metropolis 
Management  Act,  1856,  the  sum  of  200,000/.  should  be 
charged  on  the  several  parishes  and  districts  in  the  pro- 
portions therein  mentioned,  and  the  sum  of  1074/.  6s.  lOdL 
(including  the  said  sum  of  519/.)  was  therein  charged 
on  and  apportioned  to  the  parish  of  ^/.  Giles  Camberwell 
as  the  amount  chargeable  thereon  in  respect  of  the 
benefit  derived  by  the  parish  from  the  expenditure  of 
the  sum  of  200,000iL 

12.  The  bill  for  amending  The  Metropolis  Manage- 
ment Act,  1855,  was  afterwards  brought  into  Parliament 
by  the  Board  for  the  purpose  (among  others)  of  charging 
the  sum  of  200,000/.,  on  the  several  parishes  and  districts 
in  the  proportions  last  aforesaid,  and  of  charging  the 
sum  of  1074/.  6s,  lOd.  on  the  parish  of  St.  Giles  Cam" 
berwelly  and  in  the  schedule  to  the  bill  the  sum  of 
1074/L  6s.  lOcL  was  inserted  against  the  parish  as  the 
sum  to  be  charged  thereon,  but  the  clauses  in  the  bill 
for  the  re-apportionment  of  the  debt  never  passed  into 
law. 

18.  For  the  purposes  of  this  case,  and  of  the  rate,  the 
sum  of  1074iL  6s,  lOd.  may  be  taken  to  represent  the 
whole  benefit  received  directly  and  indirectly  by  the 
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parish  of  Si.  Giles  Camberwett  from  the  expenditure  of 
tiie  sum  of  200,000/. 

14.  In  consequence  of  the  vestry  of  St.  Giles  Cam- 
berwell  nfosing  to  obey  the  precept  of  the  Metropolitan 
Board  of  Works,  requiring  them  to  pay  the  amount 
assessed  upon  them,  the  Board  did,  on  the  8rd May,  1861, 
aiqpoint  the  respondents  Collins  and  Howell  to  make,  and 
they  accordingly  made  a  rate  on  the  parish  of  St.  Giles 
Camberwett  for  the  sum  or  instalment  of  7907.«  which  is 
the  rate  appealed  against 

15.  The  appeDants  contend  that  the  Board  ought 
ather  to  have  apportioned  and  charged  the  whole  of  the 
snm  of  200,000/.  amongst  all  the  parishes  comprised 
irithin  the  limits  of  the  Metropolitan  Commissioners  of 
Sewers  at  the  time  of  the  expiration  of  stat.  11  &  12 
Vtet.  c.  112.»  according  to  the  rateable  value  of  the 
property  in  such  parishes  respectively,  or,  if  The  Surrey 
and  Kent  Sewerage  District  was  chargeable  with  and 
liable  to  pay  the  sum  of  67,000/.  charged  by  the  Board 
on  the  district,  that  the  Board,  in  apportioning  the 
amount  of  the  sum  of  67,000/.  amongst  the  respective 
parishes  comprised  in  the  district,  had  power,  under 
sects.  170  and  181  of  The  Metropolis  Management  Act, 
1855,  to  apportion  and  ought  to  have  apportioned  the 
amount,  not  only  according  to  the  rateable  value  of  the 
property  in  the  respective  parishes  comprised  in  the 
district,  but  also  to  the  benefit  received  by  the  respective 
parishes  from  the  expenditure  of  the  snm  of  67,000/. 

It  was  agreed  that  the  Court  should  have  power  to 
alter  or  amend  tbe  rate. 

The  questions  for  the  opinion  of  the  Court  were, 
Whether  the  rate  so  made  by  Collins  and  Howett  was 
nUd. 
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Whether,  assuming  it  to  be  a  valid  rate^  the  Board  had 
the  power  to  apportion  or  now  had  the  power  to  re* 
apportion  the  amount  of  67>000/.  among  the  parishes 
eomprised  in  The  Surrey  and  Kent  Sewerage  Distridf 
according  to  the  benefit  received  by  the  respective 
parishes  from  the  expenditure  of  that  sum,  or  to  appor- 
tion or  re-apportion  the  sum  of  200«U00/.  among  all  the 
parishes  which  at  the  time  of  the  expiration  of  stat. 
11  &  12  Vici.  c.  112.  were  within  the  limits  of  the 
Metropolitan  Commission  of  Sewers,  according  to  the 
rateable  value  of  the  properly  in  such  parishes  respec- 
tively, 

The  Metropolis  Sewers  Act,  11  &  12  Vict  c.  112. 

Sect.  84  directed  the  Commissioners  to  form  separate 
sewerage  districts,  having  regard  to  the  nature  of  the 
ground,  the  main  lines  of  sewers,  and  to  the  equal 
benefit  as  far  as  may  be  of  all  lands  and  buildings  com- 
prised in  such  districts. 

Sect.  76  empowered  the  Commissioners  to  levy  on 
each  separate  sewerage  district  a  separate  rate  to  be 
called  ''  The  district  sewers  rate,''  for  the  apportioned 
part  of  the  general  expenses  of  the  commission  and 
for  the  expenses  incurred  for  the  special  benefit  of  the 
district,  and  concluded  with  a  proviso  ''that  where 
in  any  separate  sewerage  district  any  property  is  by 
law  or  by  the  practice  of  the  existing  commissions  or 
Commissioners  of  Sewers  entitled  to  exemption,  wholly 
or  partially,  from,  or  to  any  reduction  or  allowance  in 
respect  of  the  sewers  rate,  the  Commissioners  shall  in 
making  the  district  sewers  rate  observe  and  allow  such 
exemption,  reduction,  or  allowance.'' 

The  Metropolis  Management  Act,  1855, 18  &  19  Viet, 
c.  120. 
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Sect.  170.  "The  MetropoUtan  Board  of  Works  Bhall 
fivm  time  to  time  ascertain  and  assess  npon  the  city  of 
Lmdon  and  the  other  parts  of  the  metropolis  the  sums 
vbich  in  their  judgment  ought  to  be  chaiged  npon 
the  said  city  and  such  other  parts  respectively  for 
definying  the  expenses  of  the  said  Board  in  the  execu- 
tion of  this  Act,  having  regard  to  the  annual  value 
of  the  property  in  the  several  parts  of  the  metro- 
polis, and  having  regard,  in  the  case  of  expenditure 
on  works  of  drainage,  to  the  benefit  derived  from  such 
expenditure  by  the  several  parts  of  the  metropolis 
affected  thereby ;  and  any  such  sum  may  be  so  assessed 
vholly  or  in  part  in  respect  of  expenses  already  incurred 
or  of  expenses  to  be  thereafter  incurred ;  and  for  the 
pnrpoaes  of  such  assessment  the  annual  value  of  the 
property  in  snch  several  parts  shall  be  estimated  accord- 
ing to  the  estimate  or  basis  on  which  the  county  rate 
IS  assessed,  or,  where  there  is  no  such  county  rate, 
according  to  a  like  estimate.'' 

Sect.  172.  ''For  obtaining  payment  of  the  sums  so 
assessed  upon  the  dty  of  London^  and  the  parishes  men- 
tioned in  Schedules  (A.)  and  (B.)  to  this  Act,  the  said 
Board  ahaU  issue  precepts  under  their  seal  requiring 
payment  thereof  to  their  treasurer,  &c.,  •  • .  and  every  such 
precept  for  any  sum  assessed  upon  any  parish  mentioned 
in  Schedule  (A.)  to  this  Act  shall  be  directed  to  the 
testry  thereof;  fee.'' 

Sect.  174.  All  sums  which  any  vestry  or  district  Board 
maybe  required  to  pay  by  such  precepts  '*  shall  be  raised 
in  like  manner  as  if  the  same  were  required  by  the  said 
▼estry  or  Board  for  defiraying  the  expenses  of  snch 
wtry  or  Board,  in  the  execution  of  their  powers  and 
dnties  under  this  Act  in  relation  to  the  sewerage  of  their 
psnsh  or  district'* 
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Sect.  181.  "Notwithstanding  the  determination  Or 
expiration  of"  atat.  11  &  12  Vici.  c.  112.,  *'  all  mortgages, 
annuities,  securities,  and  other  debts  and  liabilities  which 
at  or  immediately  before  such  determination  or  expira- 
tion may  be  a  charge  on  or  payable  out  of  all  or  any  of  the 
rates  authorized  to  be  levied  thereunder  shall  continue 
in  fiill  force  and  be  a  chaise  on  the  districts  or  parts  in 
which  such  rates  would  have  been  authorised  to  be  levied 
in  case  such  Act  had  continued  in  force,  &;c. ;  and  the 
sums  from  time  to  time  becoming  payable  under  or 
required  for  payment  of  the  said  mortgages,  annuities, 
securities,  debts,  and  liabilities  shall  be  raised  by  the 
Metropolitan  Board  of  Works  in  such  districts  or  parts 
in  like  manner  as  the  expenses  of  such  Board  in  the 
execution  of  this  Act." 

The  Metropolis  Management  Amendment  Act,  1862, 
26  &  26  Vict.  c.  102. «.  5.,  repeals  sect.  170  of  stat.  18  & 
19  Fict  c.  120.;  provided  that  such  repeal  shall  not 
affect  any  act,  matter,  or  thing  done  under  stat.  18  &  19 
Vict  c.  120.,  or,  except  as  therein  specially  provided,  the 
rights  or  liabilities  of  any  district  or  part  under  sect.  181 
of  that  statute. 

The  case  was  argued,  in  Hilary  Term,  January  18th, 
before  Cockbubn  C.  J.  and  Blackbubn  J. :  Csompton  J. 
left  the  Court  at  the  conclusion  of  the  argument  for  the 
respondents.  The  arguments  sufficiently  appear  from 
the  judgment  of  the  Court 


Lush  {Raymond  with  him),  for  the  respondents. — On 
the  first  question  he  referred  to  The  Metropolis  Sewers 
Act,  11  &  12  Vict  e.  112.  «.  34.  76.  80.  81.  106. ;  The 
Metropolis  Management  Act,  1855, 18  &  19  Vict  c.  120., 
S3.  161.  164.  170.  172.  174.  180.  181.;  The  Metropolis 
Management  Amendment  Act,  1862, 25  &  26  Vict.  c.  102. 
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I.  5. ;  Rex  V.  The  Commissioners  of  Sewers  for  the  Tower        1865. 
Hamkts  (a).   The  Metropolitan  Board  of  Works  v.  The         Ji^ 
Yauihall  Bridge  Company  (b),     Rep.  v.  Head  (c),     Ex     MtnoTO^ 
parte  The    Vestry  of  St.  Marylehone  (d),  cited  in   The      ^^"^^ 
Metropolis  Management  Acts,  by  Woolrych,  p.  184,  note  (c).       Waria. 

On  the  second  question  he  referred  to  the  appeal 
cUn«8,  sects.  94,  95,  96,  of  stat.  11  &  12  VicL  e.  112.; 
Mcta.  161,  21 1  of  Stat.  18  &  19  Vict.  c.  1«).  •• 

Btmll  (Boll  with  him),  for  the  appellants,  referred  to 
stats.  11  &  12  Vict  e.  112.  s.  76.,  18  fe  19  Vict.  c.  120. 
«.  170.  180.  181.,  Schedules  (A.)  and  (B.);  Rex  y.  The 
Commissioners  of  Sewers  for  the  Tower  Hamlets  (a), 
The  Metropolitan  Board  of  fVorhs  v.  The  Vauxhatt 
Bridge  Company  («),  Howell  v.  Tfte  London  Dock  Com-- 
my  (J). 

Cur.  adv.  vult. 

BucKBUBN  J.  now  delivered  the  judgment  of  the 
Court  This  is  a  case  stated  on  appeal  against  a 
rate  made  by  the  respondents,  Collins  and  Howell,  by 
▼irtne  of  an  appointment  made  by  the  Metropolitan 
Board  of  Works  under  the  168th  section  of  The 
Metropolis  Management  Act,  18  &  19  Vict.  c.   120., 

(«)9A#C.617.  (4)  7JF.#A  9M. 

W  3  A  #  &  419. 

(tf)  22  JuttUx  of  the  Peace,  790.  The  Court  of  Queen's  Bench^reftised 
to  ime  a  certiorari  to  bring  np  an  order  of  aeaessment  made  under 
net  170  of  Stat.  18  &  19  Vict,  e,  120.,  and  the  precept  iBsixed  pursuant 
tbento,  the  ground  of  the  application  being  that  the  parish  on  which 
(be  MMsment  was  made  derived  no  benefit  from  a  part  of  the  ezpen- 
ditnre  inchided  in  it.  See  now  stat  25  &  26  Vict,  e,  102.  «.  5.  as  to 
the  criterion  for  assessments. 

(e)  7£#wB. 961  982-3.  (/)  Si;* ^.212. 

▼OL.  VI.  8  B.  &  e. 
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1866.       ^^  consequence  of  the  default  of  the  vestry  of  St.  GileM 
:^^        Camberwell  to  pay  the  amount  required  by  a  precept  of 
^-  the  Metropolitan  Board  of  Works.    It  appears  from  the 

LiTAx  statements  in  the  case  that  the  Metropolitan  Commis- 
Wodu.  sioners  of  Sewers  had,  whilst  acting  under  stat  11  &  12 
Vid.  c.  112.,  borrowed  the  sum  of  200,000/.  Out  of 
this  sum  they  had  expended  67,000/.  on  drainage  works 
%*  the  benefit  of  The  Surrey  an4  JKent  Sewerage  Distrid. 
That  district  had  been  formed  by  them  under  the  powers 
given  in  the  84th  section  of  stat  11  &  12  Vict.  c.  112. 
The  district  comprised  nineteen  different  parishes  and 
parts  of  parishes,  as  is  stated  in  the  seventh  paragraph 
of  the  case.  On  the  passing  of  The  Metropolis  Manage- 
ment Act,  the  Metropolitan  Board  had  to  provide  for 
the  payment  of  the  liabilities  of  the  Metropolitan  Com- 
missioners of  Sewers.  The  Metropolis  Management 
Act,  18  &  19  Vict.  e.  120.  s.  181.,  directs  that  the 
money  necessary  to  discharge  the  liabilities  of  the  Metro- 
politan Commissioners  of  Sewers  should  be  raised  in 
like  manner  as  the  expenses  of  the  Board ;  and  sect  170 
directs  how  those  expenses  of  the  Board  are  to  be 
assessed  The  Metropolitan  Board,  acting  under  these 
sections,  have  apportioned  this  sum  of  67,000/1  amongst 
the  several  parishes  comprised  in  77l«  Surrey  and  Kent 
Sewerage  District j  and  it  is  not  disputed  that  this  was  the 
correct  course  to  take.  But  it  appears  from  the  state- 
ment of  the  case,  in  paragraph  9,  that  the  Metro- 
politan Board  apportioned  it  amongst  the  several  parishes 
comprised  in  that  district  according  to  the  rateable  value 
of  the  property  in  such  parishes  respectively,  and  not  ac- 
•  cording  to  the  proportion  of  the  sum  of 67,000£  expended  in 
such  parishes  respectively,  or  to  the  benefit  derived  by  such 
parishes  respectively  from  the  expenditure ;  and,  following 
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iliis  prindiile,  the  sum  charged  on  the  parish  of  Sk.  Giles 
GaAerweUy  in  which  the  appellants'  property  lies^  is 
900(UL  It  further  appears  from  the  case  (paragraphs  8 
sad  13),  that  the  actoal  expenditure  for  works  locally 
atnate  within  that  parish  was  only  619^,  and  that  the 
whole  benefit  derived  directly  and  indirectly  by  the 
parish  firom  the  whole  expenditure  on  drainage  works 
smoonts  to  a  sum  much  less  than  9000/.,  and  which,  for 
fte  purposes  of  the  case,  is  by  paragraph  13  to  be 
asnuned  to  be  1074/.  6f.  \Qd. 

The  contention  of  the  appellants  is  stated  in  the 

ISth  paragraph.     It  is  that  the  Board  ought  to  have 

i^portioned  the  amount^  having  r^ard  not  only  to  the 

rateable  value  of  the  property  in  the  respective  parishes 

comprised  in  the  district,  but  also  to  the  benefit  received 

bf  the  respective  parishes  by  the  expenditare;  and  if  they 

are  right  in  this  contention,  no  doubt  the  sum  which  has 

been  assessed  on  the  parish  is  very  considerably  larger 

than  it  ought  to  have  been,  and  their  counsel  before  us 

argued  that  the  rate  was  in  consequence  bad  upon  appeal. 

The  contention  on  the  part  of  the  respondents  is,  that 

the  Board  had  no  power,  or,  at  all  events,  were  under 

lu)  obligation,  to  enter  into  such  an  inquiry,  and  that 

110  appeal  was  given  against  the  apportionment  by  the 

Board,  which,  even  if  based  on  a  wrong  principle,  was 

Seal. 

This  Court  is  called  upon  to  determine  judicially 
whether  the  rate  made  is  a  valid  rate  or  not,  which  is 
the  first  question  asked  in  the  case. 

Mr.  Bavin,  as  counsel  for  the  appellants^  pointed  out 
that  in  sect  170  of  The  Metropolis  Management  Act, 
18  fc  19  Viet  e.  120.,  the  Metropolitan  Board  were 
directed,  in  apportioning  the  expenses  of  the  Board 

s  2 


1865. 


Paw 

T. 

Hbtropo- 

UTAS 

Board  of 
Worka. 


246 


HILABT  VACATION. 


1866. 


Pew 

V. 

Metropo- 
litan 
Board  of 
Works. 


amongst  the  different  parts  of  the  metropolis,  to  have 
regard  to  the  annual  value  of  the  property  in  the  several 
parts  of  the  metropolis ;  and  also,  in  the  case  of  expen- 
diture on  works  of  drainage,  to  the  benefit  derived  from 
such  expenditure  by  the  several  parts  of  the  metropolis 
affected  thereby;  but  he  chiefly  relied  on  the  argument 
that  according  to  the  old  law  of  sewers  the  sewers  rate 
was  to  be  only  on  those  deriving  benefit  from  the  sewers, 
and  he  relied  on  the  extrajudicial  opinion  delivered  in 
The  Metropolitan  Board  of  Works  v.  The  Vauxhall  Bridge 
Company  (a)  as  an  authority  that  under  The  Metropo- 
litan Sewers  Act,  11  &  12  Vict.  c.  112.,  the  effect  of  the 
proviso  at  the  end  of  sect.  76  was  to  preserve  this  old 
principle,  which,  according  to  the  same  authority, 
extended  so  far  that  in  making  a  sewers  rate  the  amount 
to  be  imposed  on  each  property  should  be  apportioned 
to  the  benefit  derived  by  that  property  from  the  expen- 
diture. 

Mr.  Lush,  in  support  of  the  ,rate,  denied  that  the 
old  rule  of  sewers  law  was  that,  in  making  a  sewers 
rate,  different  owners  were  to  be  assessed  according  to 
the  proportion  of  benefit  derived  by  their  respective 
properties.  He  admitted  that,  according  to  the  old  law, 
no  person  could  be  assessed  in  respect  of  property  which 
derived  no  benefit  at  all  from  the  works,  and  also  that 
the  Commissioners  of  Sewers  might,  and  according  to 
Bex  V.  77ie  Commissioners  of  Sewers  for  the  Tower 
Hamlets  {b)  ought  to,  divide  the  limits  of  their  commis- 
sion into  districts  or  levels  so  laid  out  that  every  part 
of  each  district  or  level  should  receive  some  benefit 
from  the  drainage  works  constructed  for  it,  but  he  con- 
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tended  that  all  rates  on  the  inhabitants  of  a  level  were 
to  be  made  equally  on  all  the  inhabitants  of  such  level. 
In  the  170th  section  of  The  Metropolis  Management 
Act,  the  words,  the  '*  several  parts  of  the  Metropolis/' 
vere,  according  to  his  contention,  to  be  understood  as 
meaning  the  several  levels  or  districts  in  the  metropolis. 
And  he  contended  that  when  the  Commissioners  of 
Sewen.  acting  under  stat.  11  &  12  VicL  e.  112.  s.  84.^ 
had  fonned  a  sewerage  district  such  as  The  Surrey  and 
XaU  Sewerage  District,  that  was  in  the  ]^lace  of  a  dis- 
trict or  level  properly  set  out  under  the  old  commissions 
of  sewers;  and  that  all  rates  to  be  imposed  on  the 
inhabitants  of  that  district  must  be  imposed  equally  on 
all  the  inhabitants,  according  to  the  value  of  their 
property,  without  inquiring  whether  the  amount  of 
benefit  derived  by  the  several  properties  was  equal  or 
not.  He  did  not  dispute  that  the  extrajudicial  opinion 
given  in  The  Metropolitan  Board  of  Works  v.  The  Vauz- 
hiB  Bridge  Company  (a)  was  adverse  to  this  argument, 
bnt  contended  that  the  opinion  there  given  had  been 
given  without  sufficiently  considering  that  it  threw  upon 
those  imposing  a  rate  the  task  of  ascertaining  what 
waa  the  separate  benefit  derived  by  every  property 
within  the  district  firom  the  works — a  task  it  would  be 
quite  impracticable  for  them  to  perform,  and  which  had 
never  been  laid  upon  them.  He  contended  that  the 
opinion  there  expressed  was  inconsistent  with  what  is 
wid  in  Rex  v.  JTie  Commissioners  of  Sewers  for  the 
Tmoer  Hamlets  (ft),  and  in  Reg,  v.  Head  (c);  that  it  was 
extrajudicial,  and  consequently  not  binding  upon  us. 


1865. 


Pew 
▼. 

HXT&CPO- 
LITAK 

Boazdof 
Worki. 


(a)  7  £1  #  B,  964.  982-3.  {b)  QB.^C.  517. 

(c)  SB.fS.  419, 
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1866.        He  farther  contended  that  the  objection,  if  valid,  could 
^^         not  be  raised  on  appeal 
Hetropo-         ^^  ^^^  whole  we  think  that  Mr.  Lushes  argument 
^^^^      must  prevail.    Though  we  are  not  bound  by  the  opinion 
Works.       expressed  in  2T4e  Metropolitan  Board  of  Works  v.  The 
Vauxhall  Bridge  Company  (a),  inasmuch  as  it  was  extra- 
judicial, the  respect  we  feel  for  its  authority  makes  us 
reluctant  to  decide  in  opposition  to  it.    But  we  are  not 
prepared  to  hold  that  the  Metropolitan  Board  were 
bound  to  enter  into  an  inquiry  as  to  the  amount  of 
benefit  derived  by  the  different  parochial  divisions  com- 
prised within  the  sewerage  district :  the  boundaries  of 
the  parishes  were  originally  fixed  without  any  reference 
whatever  to  the  levels  or  drainage  of  the  district.    If^ 
therefore,  the  mode  of  apportionment  was  wrong,  it 
must  be  because  the  inquiry  ought  to  extend  to  the 
amount  of  benefit  derived  by  each  different  street,  or 
even  each  different  house,  within  the  district,  an  inquiry 
for  which   no  machinery  is  provided.     We   find   no 
authority  before  The  Metropolitan  Board  of  Works  t. 
The  Vauxhall  Bridge  Company  (i)  in   whidi  such  an 
inquiry  was  thought  to  be  required;  and  we  do  not 
think  that  the  Metropolitan  Board  were,  at  all  events, 
bound  to  make  such  an  inquiry. 

It  is,  on  this  view  of  the  case,  unnecessary  to  inqnire 
whether  an  appeal  on  such  a  ground  as  the  present  can 
or  cannot  be  maintained. 

On  the  ground  above  indicated  we  answer  the  first 
question  in  the  case  and  that  only.  We  are  of  opinion 
that  this  rate  is  a  valid  rate. 

Judgment  for  the  respondents. 

(a)  7  ^.#27,  961  982^,  (6)  7£l#B.9M. 
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EsNTOH,  appellant,  Habt,  respondent.  f^!^sa 

1.  Stet  1  &  2  )F.  4.  C.S2.  «.  Sa,  which  imposes  a  penalty  for  trefipass  1  &^  ^'^ 

is  ae«reh  or  puranil  of  game,  means  in  search  or  pursuit  of  live  game.  ^fv2z,  '*    • 

2L  ^  staoamg  on  his  own  land,  a  pheasant  rose  up  on  it,  and  flew  to  -''^^''^  *^ 

tkedoseof^.  ^  fired  a  gnn  and  stmck  it  while  orrer  that  dose,  where-  search  of  game. 

rthe  bird  fidl  dead,  and  A.  entered  and  picked  it  up:  Held,  that  W^^^ottm, 

vas  not  a  trespass  in  search  or  pursuit  of  game  within  stat  1  &  2  ^^ffP^"*  ^ 

W.  1  e,  32.  «.  30.,  unless  the  fusts  were  such  as  to  shew  that  the  firing  oalfoon. 
at  the  bird,  the  entry  on  the  dose  of  B.,  and  the  picking  up  of  the  birC 
an  formed  part  of  one  continuous  transaction. 
3.  Qumre,  whether  it  is  a  trespass  to  pass  oyer  knd  in  a  balloon  ? 

P  ASE  stated  under  stat  20  &  21  Vict.  e.  48. 

At  a  Petty  Sessions  of  the  Peace,  holden  at  Aihfordf 
in  the  county  of  Kent,  an  information  was  exhibited  by 
the  appellant  against  the  respondent  for  having,  on  the 
1st  October,  1864,  unlawfully  committed  a  trespass  by 
bebg  in  the  daytime  upon  certain  land  in  the  posses- 
son  and  occupation  of  Henry  Tappenden,  in  search  of 
gime,  without  the  licence  or  consent  of  the  owner  of  the 
land  or  of  any  other  person  having  the  right  to  authorize 
Um,  &C.,  contrary  to  the  statute. 

On  the  hearing  of  the  case  the  appellant  on  his  oath 
itated, ''  I  am  under-keeper  to  Sir  RicAardTufUm,  Bart.; 
on  the  1st  October  last,  about  half-past  ten  in  the 
moming,  the  respondent  was  out  shooting.  He  shot  a 
cock  pheasant  and  it  fell  on  Mr.  Tappenden's  field 
belonging  to  Sir  Richard  Tufion;  he  went  and  fetched 
the  bird  himself,  taking  his  dog  and  gun  with  him ;  the 
req^dent  was  on  his  own  land  when  he  shot  the  phea- 
ttnty  and  it  rose  off  his  land.  The  pheasant  was  dead 
vhen  the  respondent  picked  it  up,  and  it  lay  upon  its 
Ind^"    When  the  respondent's  solicitor  was  addressing 
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1865.       the  Coturt^  the  chainnan  recaQed  the  appellant  and  asked 
Kmhtoh  "  ^°^  whether,  when  the  respondent  shot  the  pheasant,  it 

Hart.  ^*®  ^'  ^®*  ^^*  ^^  *^®  *"^  ^^®'  *^®  '^^'^^  belonging  to  Sir 
Bichard  Tufton.  The  appellant  replied  that  it  was,  and 
fell  a  considerable  distance  within  his  bonndaiy.  The  re- 
spondent's solicitor  objected  to  the  question  being  put 
after  the  appellant  had  heard  the  opening  of  the  re- 
spondent's case,  and  contended ;  First,  That  no  trespass 
within  the  meaning  of  stat  1  &  2  ^.  4.  c.  82.  s.  30.  had 
been  committed,  as  the  pheasant  rose  off  the  respondent's 
land  and  the  respondent  was  upon  his  own  land  when 
he  shot  the  bird.  Second,  That  the  30th  section  of  the 
Act  did  not  apply  to  game  when  dead.  Having  heard 
the  evidence  of  the  appellant  and  the  argument  of  the 
respondent's  attorney,  the  justices  dismissed  the  case 
on  the  grounds  that,  as  the  pheasant  was  raised  off  the 
respondent's  land  and  shot  by  him  while  he  was  upon 
his  own  land,  the  mere  aet  of  entering  the  land  for  the 
purpose  of  picking  up  the  pheasant,  which  was  then 
dead,  was  not  such  a  trespass  in  pursuit  of  game  as  is 
contemplated  by  stat.  1  &  2  W.  ^  e.  32.  $.  30. 

The  question  for  the  opinion  of  the  Court  was  whether 
they  were  right  in  point  of  law. 

The  case  turned  on  stat.  I  &  2  ^.  4.  e.  82.  s.  80., 
**  And  whereas,  after  the  commencement  of  this  Act, 
game  will  become  an  article  which  may  be  legally 
bought  and  sold,  and  it  is  therefore  just  and  reasonable 
to  provide  some  more  summary  means  than  now  by  law 
exist  for  protecting  the  same  from  trespassers;  be  it 
therefore  enacted.  That  if  any  person  whatsoever  shall 
commit  any  trespass  by  entering  or  being,  in  the  daytime, 
upon  any  land  in  search  or  pursuit  of  game,  &c.,  such 
person  shall,  on  conviction  thereof  before  a  justice  of  the 
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peace,  forfeit  and  pay  such  sum  of  money,  not  ezoeeding  1865.' 
two  pounds,  as  to  the  jostice  shall  seem  meet,  together  jE^^i^i^ii 
with  the  costs  of  the  conyiction ;  and  that  if  any  persons  u]^, 
to  the  nnmher  of  five  or  more  together  shall  commit 
any  trespass,  &c.,  each  of  snch  persons  shall,  on  oonTiction 
thereof  before  a  justice  of  the  peaces  forfeit  and  pay  &;c. 
♦  *  *  *  Provided  always,  that  any  person  charged  with 
any  such  trespass  shall  be  at  liberty  to  prove,  by  way  pf 
defence,  any  matter  which  would  have  been  a  defence  to 
an  action  at  law  for  such  trespass ;  save  and  except  that 
the  leave  and  licence  of  the  occupier  of  the  land  so  tres* 
pasaed  upon  shall  not  be  a  sufficient  defence  in  any  case 
where  the  landlord,  lessor,  or  other  person  shall  have  the 
right  of  killing  the  game  upon  such  land  by  virtue  of 
any  reservation  or  otherwise,  as  hereinbefore  mentioned ; 
hat  such  landlord,  lessor,  or  other  person  shall,  for  the 
purpose  of  prosecuting  for  each  of  the  two  ofifences 
heron  last  before  mentioned,  be  deemed  to  be  the  legal 
oocapier  of  such  land,  whenever  the  actual  occupier 
thereof  shall  have  given  such  leave  or  licence;  &c." 

Keanty  for  the  appellant — The  respondent  committed 
a  trespass  by  entering  upon  land  in  search  of  game 
within .  Stat.  1  &  2  ^.  4.  c.  82.  s.  80.  [He  cited  Mid- 
Heion  V.  Gak  (a).]  [Crompian  3.  This  section  is 
directed  against  poaching,  against  persons  who  go  upon 
the  land  of  others  in  pursuit  of  game.  If  the  bird  had 
been  wounded  the  case  might  have  been  different,  but  here 
the  bird  waa  dead  at  the  time  the  respondent  committed 
the  trespass.  Can  a  person  be  said  to  pursue  or  search 
after  dead  game?  Blackburn  J.  You  must  contend 
that  the  enactment  extends  to  game  in  poulterers'  shops.] 
No  doubt   the  object  of  the   Act  was  to  put  down 

(a)  SA.4'  E,  155. 
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1865.  poaching.  The  sections  beginning  with  sect  26  relate  to 
Kbmtos      game  whether  alive  or  dead.    [He  also  referred  to  sect  7« 

hIbt.  -^^  ^*  Marsh  {a)y  and  Loome^  ftppt-^  £at/y,  respt.  (&)•] 
[Afellor  J.  In  the  recital  of  sect.  80  the  words  **for 
protecting  the  same  from  trespassers''  refer  to  ''  game/^ 
not  the  article  for  sale.  Crompton  J.  I  am  strongly  of 
opinion  that  this  branch  of  the  statute  refers  to  live 
game,  though  the  preceding  sections  refer  also  to  dead 
game.]  In  Morden^  appt.,  Porter^  respt.  {c),  WHKamsJ^ 
comments  on  sects.  80,  46,  as  shewing  that  the  framers 
of  the  Act  contemplated  the  same  sort  of  trespass  in  both 
sections;  and  ''game"  must  be  understood  as  used  in 
the  latter  section  in  the  same  sense  as  in  the  former. 
[Blackbiam  J.  The  proviso  in  sect.  30  shews  that  that 
section  refers  to  live  game.  Mellor  3.  Suppose  the 
pheasant  had  fallen  on  the  highway.]  In  Rep.  v.  Prait  {d) 
it  was  held  that  a  conviction  under  sect  30  was  sup- 
ported by  evidence  of  the  defendant  having,  while 
standing  on  a  public  road,  sent  a  dog  into  an  adjoining 
cover  in  the  occupation  of  B.,  and  shot  at  a  pheasant 
which  flew  across  the  road  without  killing  it.  [B lack- 
bum  J.  Yes,  but  the  ratio  decidendi  was  that  the  road 
on  which  the  respondent  stood  when  he  fired  was  also 
the  SOU  and  freehold  of  B.  That  case  raises  the  old 
query  of  Lord  Ettenbaraugh  as  to  a  man  passing  over 
the  land  of  another  in  a  balloon :  he  doubted  whether 
an  action  of  trespass  would  lie  for  it  {e).  1  understand 
the  good  sense  of  that  doubt,  though  not  the  legal  reason 
of  it.  Here  the  justices  do  not  find  whether  the  pheasant 
was  shot  over  the  land  where  it  was  picked  up.]  In  Oiband^ 

{a)  2B.^C.  717.  (*)  3  £  #£:  444. 

(c)  7  C.  B.  M  8.  641.  648—650.  (<Q  4  £1  #  S.  86a 

(e)  His  Lordship  probably  allndM  to  Pickm/ng  y.  Budd^  4  Omp,  219, 
220-1;  1/Sterlr.56.d9.   See  Sroom'f  itfax.  384,  4tli  «d. 
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appi,  Meadows^  respt.  (a),  where  the  respondent,  being  on       \&Q6. 

land  oTcr  which  he  had  the  right  of  shooting,  shot  a  phea-      jLxn^ 

sant  which  was  on  the  ground  in  an  adjoining  dose  orer        -bjm. 

which  another  person  had  the  exclusive  right  of  shooting, 

and  went  into  that  dose  and  picked  it  up,  it  was  held  a 

trespass  in  search  or  pursuit  of  gama     [BlaMwm  J. 

In  that  case  the  Court  held  that  taking  the  whole  of 

the  transaction  together  the  respondent   was  within 

sect  SO ;   the  shooting  the  bird   and  going  upon  the 

dose  to  pick  it  up  being  one  transaction ;  but  I  am  not 

aatiafied  with  that  reasoning.    It  amounts  to  this,  that 

there  was  evidence  for  the  jury  to  consider  whether  the 

poking  up  the  bird  was  part  of  the  same  transaction 

as  the  shooting  it :  but  here  the  following  and  picking 

up  the  dead  bird  does  not  shew  that  the  respondent 

intended  to  shoot  on  his  neighbour's  land.     Crampton  J. 

The  information  here  charges  the  respondent  with  com« 

mitting  a  trespass  ''in  search  of  gamCi"  how  can  his 

personal  entry  on  land  in  search  of  the  dead  bird  be 

connected  with  the  act  of  shooting  or  be  taken  as  part 

of  it?]    The  whole  transaction  was  one  act.    The  words 

m  the  statute  are  "  in  search  or  ptursuit  of  game.''   Now 

"flearch"  and  "pursuit"  are  different  things.    A  man 

can  only  ''pursue"  living  game,  but  he  may  '^  search'' 

for  dead  game.     Here  the  information  is  for  the  latter ; 

in  OAond,  appt..  Meadows,  respt,  it  was  for  the  former. 

Denman,  for  the  respondent —  \^Blaekbum  J.  We  have 
not  the  least  doubt  that  in  this  section  the  words  "in 
search  or  pursuit  of  game"  mean  of  "living"  game. 
The  only  question  is  that  raised  by  Osband,  appt. 
Meadows,  respt.  (a).]  In  that  case  the  firing  and  pursuit 
(a)  12  C.  B,  N.  8. 10. 
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1865.       ^er e  fairly  taken  as  one  act ;  here  it  is  not  so.    The  real 
jS^jtvion      question  is,  were  the  justices  bound  to  convict  on  this 
Hart.       evidence  ?    [He  was  then  stopped.] 

Keane,  in  reply. — The  justices  had  no  right  to  direct 
their  attention  solely  to  the  fact  of  the  respondent's 
entry  on  the  land,  and  to  dismiss  from  their  considera- 
tion the  circumstances  that  the  bird  was  game,  that  it 
was  killed  by  a  shot  from  the  respondent,  and  that  the 
shot  was  fired  over  the  land  of  another  person.  [Black- 
bum  J.  There  may  be  cases  where  ^'pursuit''  and 
'*  search"  are  not  synonymous,  but  this  is  not  one  of 
them.] 

Blackburn  J.  The  justices  were  right  on  the  point 
which  they  have  stated  for  our  consideration,  and  also 
in  confining  in  the  manner  they  have  done  the  ques- 
tion put  to  us. 

The  30th  section  of  stat  1  &  2  ^.  4.  c.  32.  enacts^ 
'^  If  any  person  whatsoever  shall  commit  any  trespass 
by  entering  or  being,  in  the  daytime,  upon  any  land  in 
search  or  pursuit  of  game,  &c.,  such  person  shall,  on 
conviction  thereof  &c.,  forfeit  and  pay  &;c./'  and  then 
comes  a  proviso  to  remove  a  doubt,  if  any  could  exist : 
"  Provided  always,  that  any  person  charged  with  any  such 
trespass  shall  be  at  liberty  to  prove,  by  way  of  defence, 
any  matter  which  would  have  been  a  defence  to  an 
action  at  law  for  such  trespass;  save  and  except  that  the 
leave  and  licence  of  the  occupier  of  the  land  so  tres- 
passed upon  shall  not  be  a  sufficient  defence  in  any  case 
where  the  landlord,  lessor,  or  other  person  shall  have 
the  right  of  killing  the  game  &c.'' 

Looking  at  the  object  and  spirit  of  this  section  we 


XXVin.  VICTORIA.  256 

shall  see  that  it  was  to  prevent  persons  entering  land  in        1865. 
search  or  pursuit  of  game  in  the  sense  of  Umnff  game.  I       js^wkjov 
cannot  think    ''game''  in  this  section  means  game        g^^ 
whether   living    or    dead:    although  in    some    other 
parts  of  the  statute,  as  for  instance  when  it  speaks  of 
game  at  a  poulterer's,  the  word  ''game"  may  properly 
mean  dead  game.     In  this^  my  brother  Melhr  agrees 
with  me,  and  so  also  does  my  brother  Crampian,  who 
has  left  us  to  go  to  chambers. 

With  respect  to  the  second  question.  No  doubt  the 
respondent  entered  this  field  without  lawful  authority, 
and  therefore  was  a  trespasser.  It  is  equally  certain 
that  he  did  so  in  order  to  pick  up  a  dead  pheasant  Ijring 
there,  of  which  he  was  in  search,  but  at  the  time  of  his 
entry  upon  the  land  the  bird  was  dead.  It  is  endeavoured 
to  shew  that  he  is  guilty  under  this  section  from  previous 
&ct3,  viz.,  that  being  shooting  in  his  own  ground  the 
bird  rose  and  flew  over  the  boundary,  that  he  fired 
and  struck  the  bird  when  over  his  neighbour's  land, 
for  we  must  take  it  so.  But  there  can  be  no  difference 
between  this  being  the  case  of  a  bird  in  the  air  and  the 
case  of  four-footed  game  running  on  the  land.  In  some 
oonntries  where  there  are  no  visible  divisions  on  moors 
an  animal  struck  may  run  a  yard  or  two  on  the  other 
ide  of  a  boundary. 

It  has  been  held  in  Retf.  v.  Pratt  {a\  that  if,  as 
here,  a  person  standing  on  his  own  land  sends  a  leaden 
mesaenger  at  game  on  the  land  of  another'  person,  this 
tt  not  a  trespass  in  pursuit  of  game.  Then,  however  it 
M  said  the  respondent  entered  the  land  of  the  other 
pcnon  to  pick  it  up,  and  the  case,  consequently,  comes 
^thin  the  decision  in  Osband,  appt.  Meadows,  respt.  (A). 
W4£:^A860.     '  {b)  12  a B.N,  8,10. 
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1865.  Now,  in  the  fint  place,  that  was  a  decision  of  the 

Kbhtoh      Court  of  Common  Pleas  in  a  case  in  which  no  writ  of 

Hart.  ^"^'  ^^^^  ^^  brought,  and  it  is  therefore  not  binding 
on  us,  although  we  would  receive  it  with  respect,  and  not 
dissent  from  it  without  consideration.  But  it  is  not 
necessary  to  enter  into  that,  for  the  facts  are  different 
from  the  present  There  a  man  shot  a  bird  in  his  neigh- 
bour's close  and  then  went  to  fetch  it.  And  as  the  justices 
had  some  doubt,  and  the  statute  was  a  penal  onCj^  they 
did  not  convict.  The  Court  say,  as  I  read  the  decision, 
that  if  the  justices  thought  the  shooting  the  bird  and  the 
picking  it  up  were  all  one  and  the  same  act,  that  it  was 
the  pursuit  of  the  game  continued  till  consummated 
by  picking  up  the  bird,  they  might  have  so  inferred.  It 
is  not  necessary  to  say  that  we  would  have  done  it — 
we  are  not  to  be  understood  as  either  agreeing  with 
or  dissenting  from  their  decision.  But  it  is  consistent 
with  the  facts  of  the  present  case  that  the  respon- 
dent was  astonished  when  he  saw  the  pheasant  fall  into 
his  neighbour's  land,  though  when  that  occurred  he  per^ 
haps  thought  it  better  to  go  in  and  take  it  up.  Although 
the  justices  ought  to  consider  all  the  facts  of  a  case, 
they  are  not  bound  to  draw  from  them  every  inference 
that  might  be  drawn.  In  Osband,  appt.,  Meadows,  respt(a), 
the  justices  drew  the  conclusion  that  the  whole  was  part  of 
the  same  transaction,  which  the  Court  of  Common  Pleas 
said  they  might  have  drawn.  But  the  question  is,  were 
the  justices'  here  right  in  not  drawing  the  inference  ? 
Without  saying  if  they  had  drawn  the  opposite  inference 
they  would  have  been  wrong,  it  is  enough  that  the 
question  they  ask  us  is,  not  about  the  pheasant  having 
been  hit  while  it  was  in  the  air  over  the  neighbour*s 
(a)  12C.B.N.&10. 
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land,  bat  whether  the  entering  the  land  to  pick  np 
llie  dead  pheasant  was  a  trespass  within  this  statute.  It 
was  a  trespass  but  not  in  porsuit  of  game,  and  we  can- 
not, as  in  Otbtmd,  appt..  Meadows,  respt.  (a),  infer  that 
it  was  all  one  act.    ^ 


1865. 


KaxTOK 
Hart. 


MiLLOB  J.  concurred. 

Cbompton  J.  had  gone  to  Chambers. 

Decision  affirmed. 

(fl)  12  a  B.  N.  8,  10. 


FsiTHEB,  suppliant,  against  The  Queen. 


1.  Letters  patent>  in  the  usnal  form,  for  an  inTentiony  whereby, 
CD  the  pnyer  of  the  patentee,  the  Crown  of  its  <*  special  grace, 
eotun  knowledge,  and  mere  motion,"  grants  to  him  "  special  licence, 
M  pover,  sole  pririlege  and  anthori^  to  *'  make,  use,  exercise  and 
iwd^  the  invention,  and  *'  ei^joy  the  whole  profit,  benefit,  oom- 
moditj  and  adrantage  from  time  to  time  coming,  growing,  accminff, 
nd  tiising  bj  reason  of  the  said  inTention,"  and  prohibits  "  aU 
and  erezy  person  and  persons,  bodies  politic  and  corporate,  and 
an  other  onr  subjects  wnatsoever,  of  what  estate,  qnality,  degree, 
name  or  condition  soerer,"  directly  or  indirectly,  from  making,  using 
orpnetuing  the  same  '*  without  the  consent,  licence  or  agreement"  of 
Ike  patentee,  with  the  condition  that  the  patentee  should  supply  articles 
of  tne  iuTention  for  the  use  of  the  Crown,  at  and  upon  such  reasonable 
prieee  and  terms  as  should  be  settled  by  the  officers  of  the  Crown  re- 
qnirinff  them ;  and  that  the  letters  patent  should  be  "  taken,  construed 
and  a^udged  in  the  most  fayourable  and  beneficial  sense  for  the  best 
admotage  cS**  the  patentee,  do  not  preclude  the  Crown  from  the  use  of 
the  inTention  protected  by  the  patent,  even  without  the  assent  of  or 
compensation  made  to  the  patentee. 

%  Supposing  the  law  were  otherwise,  the  remedy  of  the  patentee 
vonld  not  be  by  petition  of  right,  but  by  action  against  the  officer  of  the 
Gnvn  using  the  inyention  protected  by  the  patent. 

PETITION  of  right,  alleging  that  the  suppliant  was 

the  first  and  true  inventor  of  a  certain  new  manu- 

bctQie,  namely  of  *'  Improvements  in  the  construction 


Friday, 
Felmiaty  Srd. 

Letters  patent 

for  inventumm 

JOtfenceoftke 

country. 

Petition  of 

right. 

Action^ 
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1865.  of  ships^  and  in  rendering  ships  and  boats  impervious  to 
FsxTBER  shot'' ;  that  by  letters  patent  of  the  26th  November,  1852, 
The  QvsEH.  ^^^  ^^^®  privilege  and  authority  were  granted  to  him  to 
make^  use,  exercise  and  vend  his  said  invention  within 
the  United  Kingdom  of  Great  Britain  and  Ireland,  the 
Channel  Islands  and  the  Isle  of  Man,  for  a  term  of  fourteen 
years  &c.;  that  a  specification  had  been  duly  filed, 
and  afterwards  and  after  stat.  5  &  6  fF,  4.  c.  83.,  by 
a  disclaimer  and  memorandum  of  alteration  of  title, 
duly  filed  and  enrolled,  the  title  of  the  invention  was 
altered  to  ''  Improvements  in  the  construction  of  ships 
or  vessels ;"  that  the  Commissioners  for  executing  the 
office  of  Lord  High  AdminJ  of  the  United  Kingdom,  in 
the  exercise  of  their  office  and  on  behalf  of  the  Crown, 
infringed  the  patent  right,  that  is  to  say,  in  the  con- 
struction and  use  of  a  ship  for  the  service  of  the  Crown 
called  TAtf  Enterprise,  to  the  damage  of  the  suppliant 
of  10,000/. 

The  Crown,  after  setting  out^the  patent,  specification, 
and  disclaimer  and  memorandum  of  alteration,  demur- 
red to  the  petition  of  right,  and  pleaded  some  pleas 
which  it  is  unnecessary  to  notice. 

The  patent  was  as  follows.  The  portion  in  brackets 
was  disclaimed. 

Victoria,  by  the  grace  of  God,  &;c.  To  all  to  whom 
these  presents  shall  come  greeting :  whereas  Robert  Bar- 
nard Feather,  of  Liverpool^  merchant,  hath  by  his  petition 
humbly  represented  unto  us  that  he  is  in  possession  of 
an  invention  for  improvements  in  the  construction  of  ships 
[and  in  rendering  ships  and  boats  impervious  to  shot], 
which  the  petitioner  believes  will  be  of  great  public  utility; 
that  he  is  the  first  and  true  inventor  thereof,  and  that 
the  same  is  not  in  use  by  any  other  person  or  persons 
to  the  best  of  his  knowledge  and  belief.    The  petitioner 
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thepcfore  most  humbly  prayed  that  we  would  be  gra-  1866. 
doosly  pleased  to  grant  unto  him^  his  executors,  admin-  Tkatber 
istrators  and  assigns,  our  Royal  Letters  Patent  for  the  3^^  Quesv. 
Mde  use,  benefit  and  advantage  of  his  said  invention 
vithin  onr  United  Kingdom  of  Great  Britain  and  Ireland j 
the  Channel  Islands  and  the  Isle  of  Man,  for  the  term  of 
fourteen  years,  pursuant  to  the  statute  in  that  case  made 
and  provided.  And  we,  being  willing  to  give  encourage^ 
ment  to  all  arts  and  inventions  which  may  be  for  the 
public  good,  are  graciously  pleased  to  condescend  to  the 
petitioner's  request.  Know  ye  therefore  that  we  of 
our  special  grace,  certain  knowledge,  and  mere  motion, 
baTe  given  and  granted,  and  by  these  presents  for  us, 
our  heirs,  and  successors,  do  give  and  grant  unto  the 
said  Robert  Barnard  Feather,  his  executors,  administra- 
tors and  assigns,  our  special  license,  full  power,  sole 
prinlege  and  authority  that  he  the  said  Robert  Bar- 
nard  Feather,  his  executors,  administrators,  and  assigns, 
and  every  of  them,  by  himself  and  themselves,  or  by  his 
and  their  deputy  or  deputies,  servants  or  agents,  or  such 
others  as  the  said  Robert  Barnard  Feather,  his  executors, 
administrators  or  assigns,  shall  at  any  time  agree  with, 
and  no  others,  from  time  to  time  and  at  all  times  herein- 
after duringthe  term  of  years  herein  expressed,  shall  and 
lawiuUy  may  make,  use,  exercise  and  vend  his  said 
intention  within  our  United  Kingdom  of  Great  Britain 
and  Ireland,  the  Channel  Islands  and  the  Isle  of  Man,  in 
nich  manner  as  to  him  the  said  Robert  Barnard  Feather, 
hisexecntors,  administrators  and  assigns,  or  any  of  them, 
shall  in  his  or  their  discretion  seem  meet,  and  that  he  the 
said  Robert  Barnard  Feather,  his  executors,  administrators  . 
and  assigns,  shall  and  lawMly  may  have  and  enjoy  the 
whole  profit,  benefit,  commodity  and  advantage  from  time 

VOL.  VI.  T  B.   &  8. 
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1865.       ^  ^^^  coming,  growing,  accruing  and  arising,  by  reason 
Fkathib      of  the  said  invention,  for  and  daring  the  term  of  years 
_    J'  herein  mentioned :  to  have,  hold,  exercise  and  enjoy  the 

said  licenses,  powers,  privileges  and  advantages  herein- 
before granted  or  mentioned  to  be  granted  unto  the 
said  Robert  Barnard  Feathert  his  executors^  administra- 
tors and  assigns,  for  and  during  and  unto  the  full  end 
and  term  of  fourteen  years  firom  the  day  of  the  date  of 
these  presents  next  and  immediately  ensuing,  according 
to  the  statute  in  such  case  made  and  provided.  And  to 
the  end  that  he  the  said  Robert  Barnard  Feather^  his 
executors,  administrators  and  assigns,  and  every  of  them, 
may  have  and  enjoy  the  full  benefit  and  the  sole  use 
and  exercise  of  the  said  invention  according  to  our 
gracious  intention  hereinbefore  declared,  we  do  by 
these  presents,  for  us,  our  heirs  and  successors,  require 
and  strictly  command  all  and  every  person  and  persons, 
bodies  politic  and  corporate,  and  all  other  our  subjects 
whatsoever,  of  what  estate,  quality,  degree,  name  or 
condition  soever  they  be,  within  our  United  Kingdom 
of  Great  Britain  and  Ireland^  the  Channel  Islands  and  the 
Isle  of  Man,  that  neither  they  nor  any  of  them,  at  any 
time  during  the  continuance  of  the  said  term  of  fourteen 
years  hereby  granted,  either  directly  or  indirectly  do 
make,  use  or  put  in  practice  the  said  invention  or  any 
part  of  the  same  so  attained  unto  by  the  said  Robert 
Barnard  Feather  as  aforesaid,  nor  in  any  wise  counter- 
feit, imitate,  or  resemble  the  same,  nor  shall  make  or 
cause  to  be  made  any  addition  thereunto  or  subtrac- 
tion from  the  same  whereby  to  pretend  himself  or  them- 
selves .  the  inventor  or  inventors,  devisor  or  devisors 
thereof,  without  the  consent,  licence  or  agreement  of  the 
said  Robert  Barnard  Feather,  his  executors,  administia- 
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ten  or  assigns^  in  writiDg,  under  bis  or  their  hands  and        1865. 
aeals,  first  had  and  obtained  in  that  behalf,  upon  such      Fbathsk 
pains  and  penalties  as  can  or  may  be  justly  inflicted  on    rj^^  Quuv. 
flnch  offenders  for  their  contempt  of  this  our  Boyal 
eommand,  and  further,  to  be  answerable  to  the  said 
Robert  Barnard  Feather,  his  executors,  administrators, 
and  assigns,  according  to  law,  for  his  and  their  damages 
diereby   occasioned.     And  moreover  we  do  by  these 
presents,  for  us,  our  heirs  and  successors,  will  and  com- 
mand all  and  singular  the  justices  of  the  peace,  mayors, 
Bherifb,  bailifiTs,  constables,  head-boroughs,  and  all  other 
oflkers  and  ministers  whatsoever  of  us,  our  heirs,  and 
SQOoessors,  for  the  time  being,  that  they  or  any  of  them 
do  not  nor  shall  at  any  time  during  the  said  term  hereby 
granted,  in  any  wise  molest,  trouble  or  hinder  the  said 
Bciert  Barnard  Feather,  his  executors,  administrators 
or  assigns,  or  any  of  them,  or  his  or  their  deputies 
aenrants  or  agents,  in  or  about  the  due  or  lawful  use  or 
eiercise  of  the  aforesaid  invention  or  anything  relating 
thereto.    Provided  always,  and  these  our  letters  patent 
are  and  shall  be  upon  this  condition,  that  if  at  any  time 
during  the  said  term  hereby  granted  it  shall  be  made  to 
appear  to  us,  our  heirs  or  successors,  or  any  six  or  more 
of  our  or  their  privy  council,  that  this  our  grant  is 
eontrary  to  law  or  prejudicial  or  inconvenient  to  our 
subjects  in  general,  or  that  the  said  invention  is  not  a 
new  invention  as  to  the  public  use  and  exercise  thereof 
within  our  United  Kingdom  of  Great  Britain  and  Ire* 
land,  the  Channel  Islands  and  the  Isle  of  Man,  or  that 
the  said  Robert  Barnard  Feather  is  not  the  first  and 
traeinventor  thereof  within  this  realm  as  aforesaid,  these 
our  letters  patent  shall  forthwith  cease,  determine  and  be 
utterly  void  to  all  intents  and  purposes,  anything  herein- 

T  2 
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1865.       before  contained  to  the  contrary  tberieof  in  anywisd 
Fkathbk      notwithstanding.     Provided  also  that  these  onr  letters 
The  Queen.    P^^^^^^  or  anything  herein  contained  shall  not  extend  or 
be  construed  to  extend  to  give  privilege  unto  the  said 
Robert  Barnard  Feather^  his  executors,  administrators,  or 
assigns,  or  any  of  them,  to  use  or  imitate  any  invention 
or  work  whatsoever  which  hath  heretofore  been  found  out 
or  invented  by  any  other  of  our  subjects  whatsoever,  and 
publicly  used  or  exercised  within  our  United  Kingdom 
of  Great  Britain  and  Ireland^  the  Channel  Islands  or 
laU  of  Many  unto  whom  our  like  letters  patent  or  pri- 
vileges have  been  already  granted  for  the  sole   use,' 
exercise  and    benefit  thereof:   it   being  our  will  and 
pleasure  that  the  said  Robert  Barnard  Feather^  his  exe- 
cutors,  administrators,  and  assigns,  and  all  and  every 
other  person  and  persons  to  whom  like  letters  patent  or 
privileges  have  been  already  granted  as  aforesaid,  shall 
distinctly  use  and  practice  their  several  inventions  by 
them  invented  and  found  out  according  to   the  true 
intent  and  meaning  of  the  same  respective  letters  patent, 
and  of  these  presents.    Provided  likewise  nevertheless, 
and  these  our  letters  patent  are  upon  this  express  condi- 
tion, that  if  the  said  Robert  Barnard  Feather  shall  not 
particularly  describe  and  ascertain  the  nature  of  the  said 
invention  and  in  what  manner  the  same  is  to  be  per-- 
formed  by  an  instrument  in  writing  under  his  hand  and 
seal,  and  cause  the  same  to  be  filed  in  the  Oreat  Seal 
Patent  Office    within  six  calendar  months  next  and 
immediately  afl;er  the  date  of  these  our  letters  patent; 
and    also  if  the    said    Robert  Barnard  Feather^    his 
executors,  administrators  or    assigns,    shall   not   pay 
or   cause  to  be  paid    at  the  office  of  our  Commis- 
sioners of  Patents  for  Inventions  the  sums  following. 
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that  is  to  say,  the  stun  of  40/.  and  the  stamp  duty  i865. 
payable  in  respect  of  the  certificate  of  such  pay-  fbathee 
ment  at  or  before  the  expiration  of  three  years  from  ^^  q\jk«h 
the  date  of  these  our  letters  patent,  and  the  sum  of  80/. 
and  the  stamp  duty  payable  in  respect  of  the  certificate 
of  sach  payment  at  or  before  the  expiration  of  seven 
years  fit>m  the  date  of  these  our  letters  patent;  and 
alao  if  the  said  Bobert  Barnard  Feather,  his  executors, 
administrators  or  assigns,  shall  not  supply  or  cause  to  be 
supplied  for  our  service  all  such  articles  of  the  said 
inTention  as  he  or  they  shall  be  required  to  supply  by 
the  officers  or  Commissioners  administering  the  depart- 
ment of  our  service  for  the  use  of  which  the  same  shall 
be  required,  in  such  manner,  at  such  times,  and  at  and 
upon  such  reasonable  prices  and  terms  as  shall  be  settled 
for  that  purpose  by  the  said  officers  or  Commissioners 
leqniring  the  same,  that  then  and  in  any  of  the  said 
cases  these  our  letters  patent  and  all  liberties  and  ad- 
Tantages  whatsoever  hereby  granted  shall  utterly  cease, 
determine  and  become  void,  anything  hereinbefore  con- 
tained to  the  contrary  thereof  in  any  wise  notwith- 
standing. Provided  that  nothing  herein  contained  shall 
prevent  the  granting  of  licenses  in  such  manner  and 
tor  such  considerations  as  they  may  by  law  be  granted. 
And  lastly,  we  do  by  these  presents,  for  us  our  heirs  and 
anccessors,  grant  unto  the  said  Robert  Barnard  Feather, 
Ua  executors,  administrators,  and  assigns,  that  these 
onr  letters  patent  or  the  filing  thereof  shall  be  in 
and  by  all  things  good,  firm,  valid,  sufficient  and  effectual 
in  the  law,  according  to  the  true  intent  and  meaning 
thereof,  and  shall  be  taken,  construed  and  adjudged  in 
Ihemost  fiavourable  and  beneficial  sense  for  the  be'^t 
advantage  of  the  aaid  Bobert  Barnard  Feather,  his  exe- 
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1865.  cnton^  administrators  and  assigns,  as  well  in  all  onr 
Frathbr  Conrts  of  record,  as  elsewhere,  and  by  all  and  singular 
The  QuEiir.  *^®  officers  and  ministers  whatsoever  of  ns,  onr  heirs 
and  successors,  in  our  United  Kingdom  of  Great  Britain 
and  Ireland,  the  Channel  Islands  and  Isle  of  Man,  and 
amongst  all  and  every  the  subjects  of  us^  our  heirs  and 
successors,  whatsoever  and  wheresoever,  notwithstanding 
the  not  iull  and  certain  describing  the  nature  or  quality 
of  the  said  invention  or  of  the  materials  thereunto  con- 
ducing and  belonging.  In  witness  whereof  we  have 
caused  these  our  letters  to  be  made  patent  this  26th 
November^  1852,  in  the  16th  year  of  our  reign^  and  to 
be  sealed  as  of  the  said  26th  of  November,  1852. 

*'By  warrant, 

''Edamnds/' 

This  case  was  argued  in  Hilary  Term,  January 
24th  and  27th;  before  Cockburn  C.  J.,  Crompton^ 
Blackburn  and  Mellor  JJ. 

The  Attorney  General  ( 77i6  Solidior  General,  PMnn, 
Hindmarch  and  fFest  with  him),  in  support  of  the 
demurrer. — There  are  two  objections  to  this  petition  of 
right ;  the  first  arises  out  of  the  nature  of  the  claim, 
and  the  second  is,  that,  instead  of  suing  the  Crown  by 
petition  of  right,  the  suppliant's  remedy  is  by  action 
against  other  parties,  whom  he  ought  to  have  sued. 

First.  Letters  patent  for  an  invention  granted  by  the 
Crown,  which  confer  on  the  patentee  the  exclusive 
privilege  of  using  the  subject-matter  of  the  patent,  do 
not  confer  any  privilege  against  the  Crown  so  as  to 
restrain  the  Crown  from  using  the  invention.  There 
are  several  reasons  for  this.  1.  Letters  patent  forinven-* 
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tioiiB  must  he  construed  according  to  tbe  general  princi-        1865. 
pies  of  law  applicable  to  ordinary  grants  from  the  Crown.      Fsathbe 
The  following  are  laid  down  in  tbe  books ;  tbat  nothing    ^^^  Quu«. 
ptsses  from  the  Crown  except  what  is  expressly  men- 
tioned in  the  grants   and  that  general  words,  which, 
according  to  their  ordinary  signification  among  private 
indinduah,  would  include  a  particular  subject,  do  not 
hsTc  that  signification  in  matters  touching  the  preroga- 
tive if  there  is  anything  eke  on  which  the  grant  can 
operate. 

In  an  old  book,  not  of  much  authority  in  itself,  Bry- 
MJura  Corona,  p.  117,  tit  80,  a.  d.  1680,  "Nothing 
that  is  incident  to  the  Crown  shall  pass  from  it,  without 
express  and  determinate  words.''  *'  To  make  men  watch- 
ful in  their  aflTairs,  and  to  put  a  period  to  many  questionSf 
about  the  construction  of  words.  It  is  most  agreeable 
to  reason,  that  every  man's  words  should  be  taken 
strongest  against  himself;  but  this  rule  hath  its  excep- 
tion in  reference  to  the  King,  whose  words  shall  always 
be  taken  most  advantageous  for  himself;  because  the 
King  is  the  sole  conservator  of  the  law,  which  is  the 
Commonwealth :  and  for  that  he  is  the  supreme  head 
thereof,  the  law  hath  a  more  favourable  eye  to  his  rights, 
and  will  not  permit  any  of  them  to  pass  from  the  Crown 
without  express  and  determinate  words ;''  and  he  gives 
instances.  In  2  Blaekst  (7.,847,  "The  manner  of  grant- 
ing by  the  King  does  not  more  differ  from  that  by  a 
subject,  than  the  construction  of  his  grants,  when  made. 
1.  A  grant  made  by  the  Eling,  at  the  suit  of  the  grantee^ 
(hall  be  taken  most  beneficially  ybr  the  King,  and  against 
the  party:  whereas  the  grant  of  a  subject  is  construed 
most  strongly  against  the  grantor.  Wherefore  it  is  usual 
to  insert  in  the  King's  grants,  that  they  are  made,  not 
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1865.  at  the  suit  of  the  grantee^  but  '  ex  spedali  gratia,  eert& 
Feather  sdentia,  et  mero  motu  regis/  and  then  they  have  a 
TheQuBiv.  more  liberal  construction.  2.  A  subject's  grant  shall 
be  construed  to  include  many  things,  besides  what  are 
expressed,  if  necessary  for  the  operation  of  the  grant  /' 
and  he  then  gives  several  instances.  In  Harris  and 
Wing^s  Case  (a),  Egerton,  Solicitor,  lays  down  the  same 
principle,  and  the  following  words  are  added  by  the  re- 
porter, whether  judicial  or  not  may  be  matter  of  doubt : — 
**  And  if  the  patent  be  conceived  utroque  modo  tam  ex 
cert&  scientia;,  &a  as  upon  the  suggestion  of  the  party ; 
if  the  suggestion  be  in  any  part  false,  the  whole  patent 
is  void,  for  the  suggestion  extenuates  the  force  of  the 
other  words.''  The  case  of  The  Rebeekah  (6),  EnglefieUTs 
Case  (c),  5  Cruise's  Dig.  53,  tit.  34,  §§  28, 29, 30, 4th  ed., 
and  the  case  of  the  Banne  Fishery  in  Ireland  {d)j  are  to 
the  same  effect.  The  words  "  speciali  gratia,  certS  scientiS, 
et  mero  motu"  only  extend  to  what  the  patent  describes, 
and  do  not  pass  every  thing  as  grants  of  a  subject  would : 
Plowd.  883,  334,  837;  The  case  of  Alton  Woods  (e),  Bex 
V.  Capper  (f),  per  Bichards  C.  B.  And  the  same  law  is 
laid  down  in  Com.  Dig,  and  the  Abridgments  of  Bacon  and 
Finer.  Even  an  Act  of  Parliament,  although  the  highest 
assurance  of  the  realm,  and  although  the  Sovereign  is 
party  to  it,  does  not  bind  the  Crown  unless  by  express 
words  or  general  intendment,  and  necessary  to  carry  out 
the  object  of  the  Legislature;  Magdalen  College  Case(g). 

(a)  3  Leon.  242.  249. 

(b)  1  a  Bob.  227.  230,  per  Lord  StofoeU,  cited  bj  Sir  John  NicMl,  in 
Rex  V.  Forty-nine  Casks  of  Brandy,  3  Hogg.  Mm.  Bep.  257.  271. 

(c)  7  Co.  14. 

(d)  Dav.  65,  cited  in  5  Cruisers  Dig.,  4th  ed.,  tit.  34,  §  38. 
(«)  1  Co.  46  6, 49  a,  citing  1  H.7.  13  a. 

(/)  5  Fries,  217. 260-1.  {g)  11  Co,  73  b,  74  b. 
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The  same  principle  applies  to  Royal  grants;  42  Ass.  ^\.  5,        1S65. 

Ih/er  268  B,  pL  18 ;  Bex  v.  The  City  of  Canterbury  {a),  ""fkathbb 

In  The  East   India    Company  v.   Sandys  (ft)    "  He"    jj^^  Quemi. 

(i.  e.  the  Attorney  Oeneral  of  that  time)  ^^  shall  not 

nuuntain  that  the  King  by  these  letters  patents  is  bound 

from  licensing  others  to  trade;  (the  Judges  held  plainly 

the  King  is  not  bounds  but  may  grant  licence  to  others) 

bat  that  others  not  licensed  are  bound.''    [Blackburn  J. 

In  those  times  the  high  prerogative  lawyers  thought  that 

the  Crown  could  dispense  even  with  statutes.]  The  case 

is  not  put  on  that  ground. 

2.  Even  if  the  same  rule  of  construction  should  prevail 
here  as  in  grants  between  private  individuals^  letters 
patent  are  void  as  being  against  public  policy  if  they 
exclude  or  fetter  the  Crown,  as  this  patent  would,  from 
using  discoveries  relating  to  matters  necessary  for  the 
defence  of  the  realm.  This  is  a  prerogative  right  which 
it  ii  the  duty  of  the  Crown  not  to  part  with.  Suppose 
gonpowder  were  a  new  discovery,  could  the  Crown  make 
a  grant  to  restrain  itself  firom  its  use  ?  In  the  case  of 
MoiufpoHes  {c\  it  is  said,  "  It  appears  by  the  writ  of  ad 
quod  damnum  F.  N.  B.  222  a,  that  every  gift  or  grant 
from  the  King  hath  this  condition  either  expressly  or 
tacitly  annexed  to  it,  Ita  quod  patria  per  donationem 
illam  magis  solito  non  oneretur  sen  gravetur,  and  there- 
fore every  grant  made  in  grievance  or  prejudice  of  the 
subjects  is  void.'*  In  the  case  of  271^  Kin^s  ^e- 
fagcime  in  Saltpetre  (d),  "  All  the  justices  were  assem- 
bled at  Serjeant/  Inn,  to  consult  what  prerogative 
the  King  had  in  digging  and  taking  of  saltpetre  to  make 
gunpowder,  by  the  law  of  the  realm ;  and  upon  conference 
between  them,  these  points  were  resolved  by  them  all, 

(a)  T.  Eaym.  113-14.  (6)  Skin.  197. 

(c)  11  Co.  86  ft.  (rf)  12  Co.  12. 
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1865.        ^^^  ^^^^^^    ^^^  although  the  inyention  of  gunpowder 
Fbathsb      ^^  devised  within  time  of  memory,  8dc,  yet  inasmuch 
2*  as  this  concerns  the  necessary  defence  of  the  realm,  he 

shall  not  be  driven  to  buy  it  in  foreign  parts ;  and  foreign 
princes  may  restrain  it  at  their  pleasure,  in  their  own 
dominions :  and  so  the  realm  shall  not  have  sufficient 
for  the  defence  of  it,  to  the  peril  and  hazard  of  it :  and 
therefore  insomuch  as  saltpetre  is  within  the  realm,  the 
king  may  take  it  according  to  the  limitations  following 
for  the  necessary  defence  of  the  kingdom/'  [^Black* 
bum  J.  That  is  an  extra-judicial  decision.  Cromptan  J. 
You  will  hardly  carry  that  so  far  as  to  say  that  the  Queen 
could  seize  coals  for  the  benefit  of  the  kingdom.]  In  The 
Governor  jfc.  of  The  British  Cast-plate  Manufacturers  v, 
Meredith  (a)  Duller  J.  says,  *'  If  there  had  been  no  clause 
in  the  Act  empowering  the  Commissioners  to  give  satis- 
faction to  the  party  grieved,  I  am  by  no  means  satisfied 
that,  on  the  broad  principle  stated  by  the  plaintiffs' 
counsel,  any  action  could  be  maintained.  There  are 
many  cases  in  which  individuals  sustain  an  injury, 
for  which  the  law  g^ves  no  action ;  for  instance,  pulling 
down  houses,  or  raising  bulwarks,  for  the  preservation 
and  defence  of  the  kingdom  against  the  King's  enemies. 
The  civil  law  writers  indeed  say  that  the  individuals,  who 
suffer,  have  a  right  to  resort  to  the  public  for  a  satis- 
faction :  but  no  one  ever  thought  that  the  common  law 
gave  an  action  against  the  individual  who  pulled  down 
the  house  &c.  This  is  one  of  those  cases,  to  which  the 
maxim  applies,  Salus  popuU  suprema  est  lex.''  Bry* 
dull  Jura  Corona,  118,  a.  d.  1680,  "  If  the  King  grant 
all  amerciaments,  royal  amerciaments  do  not  pass. 
The  fine  pur  conge  d^accorder,  doth  belong  to  the  King, 

(a)  4  T.  B.  791  796-7??. 
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in  90  high  a  degree  of  prerogatiTe,  that  it  passes  not  hj        18C5. 
his  gmeral  grant  of  all  fines.''    This  patent  is  for  a      FsATHsa 
matter  affecting  the  efficiency  of  the  navy,  on  which    j^^  q'ueu 
sttt  24  fc  25  Viet,  c  116.  declares,  ''  under  the  good 
providence  of  God,  the  wealth,  safety  and  strength  of 
die  kingdom  chiefly  depend/' 

Several  statutes  on  the  subject  of  patents  haye  been 
passed  from  time  to  time,  but  none  of  them  bear  much 
on  this  question.  The  Stat,  of  Monopolies,  21  Jac  1* 
c.  3.,  espedaUy  sects  5  and  6  relating  to  patents,  is 
dedaratory  of  the  common  law.  Stat  6  &  6  >F.  4  c  88., 
idates  to  disclaimers,  and  by  stat.  15  &  16  VieL  e.  88. 
to  amend  the  patent  law,  sect.  15,  the  law  officers  are 
directed  to  insert  in  patents  such  conditions  only  as  are 
nsoal  and  expedient,  but  by  sect.  16  this  is  not  to  affect 
the  prerogative  of  the  Crown  in  granting  or  withholding 
them.  Stat  22  Vict  c  13.,  by  sect.  1,  enacts  that  im- 
provements in  instruments  or  munitions  of  war  may  be 
asBigned  by  inventors  to  the  Secretary  of  State  for  war; 
and  by  sect.  8,  the  Secretary  of  State  for  war  may, 
if  he  thinks  it  for  the  public  service,  certify  to  the 
Commissioners  of  Patents  that  the  invention  should  be 
kept  secret 

It  is  true  these  letters  patent  contain  a  clause  accord- 
ing to  the  form  given  in  the  Schedule  to  stat  15  &  16 
Vict,  c.  83.,  that  they  shall  be  void  if  the  patentee 
''shall  not  supply  or  cause  to  be  supplied  for  our 
lerrice  all  such  articles  of  the  said  invention  as  he  or 
they  shall  be  required  to  supply  by  the  officers  or  C!om- 
nussioners  administering  the  department  of  our  service 
for  the  use  of  which  the  same  shall  be  required,  in  such 
manner,  at  such  times,  and  at  and  upon  such  reasonable 
pnces  and  terms  as  shall  be  settled  for  that  purpose  by 
the  said  officers  or  Commissioners  requiring  the  same.'' 
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1865.        [He  also  referred  to  Ex  parte  Pering  (a).]    The  Crown 
FxATHBK      8^^*11  pay  the  patentee  if  it  calls  on  him  to  supplj  the 
ThoQuBBH.    patented  articles;  but  that  is  only  where  the  patent  is 
for  an  article  of  manufacture  supplied  by  a  tradesman. 
Here  it  is  for  a  process  or  method.    An  inventor  has  no 
property  in  an  invention  antecedent  to  the  grant  of  letters 
patent ;    Hindmarch  Patents,  ch.  9,  sect  1,  pp.  228-9, 
233.  [Mellor  J.  These  letters  patent  contain  a  provision 
that  seems  against  your  rule  of  construction,  namely, 
that  they  *'  shall  be  taken,  construed  and  adjudged  in 
the  most  favourable  and  beneficial  sense  for  the  best 
advantage  of"  the  patentee.]     The  words  "  sole  privi- 
lege" do  not  hold  as  against  the  Crown ;  for  it  is  not  to 
be  supposed  that  the  Crown  would  enter  into  a  trading 
competition  with  an  individual, — that  were  beneath  its 
dignity.     ICromptan  J.     Could  the  Crown  hunt  or  fish 
in  a  place  where  it  had  granted  to  an  individual  the 
sole  right  of  hunting  or  fishing?]     Yes.     Where  tolls 
are  granted    by  statute    the  Crown   pays    none  {b). 
{^Blackburn  J.     Could  the  Crown  grant  an  exclusive 
licence  to  print,  as  was  done  by  the  House  of  Commons 
in  the  proceedings  which  led  to  Stochdak  v.  Hansard  (a)? 
I  believe  the  government  sells  cheap  educational  books, 
and  so  deprives  others  of  a  market.]     Basket  v.  The 
University  of  Cambridge  (d)  seems  at  variance  with  such 
a  right 

There  is  no  authority  in  favour  of  the  other  side. 
The  present  question  might  have  been  raised  at 
Nisi  prius  in  a  recent  case  of  Clare  v.  l^he  Queefh 
tried  before  the  Lord  Chief  Justice,  but  it  was  not 

(a)  4A,fE,  949;  6  JV.  #  Af.  472. 

(6)  See  7%e  Mayor  ^c,  of  Weymouth,  appts.,  Sugent,  resp.,  ante, 
p.  22. 
I  (c)  0  -4.  #  £  1.  (d)  1  W,  Bl.  105. 
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Walker  ?.  Qmgreve  (a)  may  be  cited,  but  is  no  decision ;        1865. 
beades,  the  defendant  there  had  been  guilty  of  a  con-     Fsathsb 
tempt  of  Court.      ICoekbum  C.  J.     Mr.   Carpmael'n   jheQusu. 
abilitj  18  great,  but  that  is  not  a  professional  report.] 
And  although,  in  PettU  Smith's  patent  for  "  an  improved 
propeller  for  steam  and  other  vessels''  (6),  a  condition 
WS8  inserted  that  the  Lords  of  the  Admiralty  should 
have  the  right  of  manufacturing  the  invention  for  the 
lervioe  of  the  Queen,  without  licence  from  the  patentee, 
that  dause  was  inserted  out  of  abundant  caution ;  to 
which  the  language  of  the  Lord  Chancellor  in  Ledsam 
7.  Riu$eU{c)  may  also  be  attributed. 

Secondly.  Suppose  patents  of  this  kind  good  against 
the  Crown  in  the  way  suggested,  the  Crown  is  not  liable 
in  a  petition  of  right,  and  the  suppliant's  remedy,  if  any 
wrong  has  been  done  to  him,  is  by  action  against  those 
who  did  it^  who  in  this  case  are  the  Lords  of  the  Ad- 
nindty.  [CocAbum  C.  J.  On  this  point  it  is  for  the 
other  side  to  distinguish  the  present  case  from  Tobin  v. 
TheQtteen(d). 

Bomtt  (Joseph  Brown  with  him),  for  the  suppliant.— 
As  to  the  first  point.  Letters  patent  are  a  covenant  or 
contract  between  the  Crown  and  the  patentee,  and  there 
is  no  exception  in  favour  of  a  right  in  the  Crown  to  use 
tiie  patented  article  without  paying  the  patentee  for  its 
nae. 

It  is  true  that  some  old  authorities  lay  down  that  the 
oonstniction  of  grants  is  to  be  made  in  favour  of  the 
Crown,  but,  like  many  other  things  in  the  old  books, 
there  are  authorities  the  other  way.  In  2  Inst.  496,  Lord 
Coke,  commenting  on  the  words  of  the  statute  de  quo 

(«)  1  CafjmaeTn  Patent  Cases,  366.  (ft)  7  Moo,  P.  C.  C,  133. 

W  1  H.  L,  a  687. 600.  (d)  16  C.  Ji.  N.  8.  310. 
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1865.       irairanto,  18  Edw.  I.,  says,  ''Etilli  qui  habent  chartas 
Fbathek      r^ales  secundum  chartas  iUas  et  earundem  plenitndinem 
The  QnssK.   judicentur/'  ''  Here  is  an  excellent  rule  for  oonstruction 
of  the  King's  letters  patents,  not  only  of  liberties  but 
of  lands  and  tenements^  and  other  things  which  he  may 
lawfully  grant,  that  they  have  no  strict  or  narrow  inter- 
pretation for  the  overthrowing  of  thenii  Sed  secundam 
earundem  plenitudinem  judicentuTj  that  is,  to  have  a 
liberal  and  fayourable  construction  for  the  making  of 
them  available  in  law,  usque  ad  plenitndinem,  for  the 
honour  of   the  King.    Also  hereby  is  implied  that 
they  are  to  be  construed  secundum  earum  plenitn- 
dinem, that  is,  as  fully  and  beneficially  as  the  law  was 
taken  at  that  time  when  they  were  made :  and  certainly 
these  antient  laws  were  directions  to  the  sages  of  the 
law,  for  the  construction  of  the  King's  charters,  and 
letters  patents,  as  it  appeareth  in  our  books."    In  lUff. 
V.  The  Eastern  Archipelago  Company  {a)  Coleridge  J. 
says,  "  If  the  language  of  his"  (i  e.  the  Sling's)  ^'  grant 
be  so  general  that   you  cannot  in  reason  apply   it 
to  all  that  might  literally  foil  under  it;   or  if  it  be 
couched  in  terms  so  uncertain  that  you  cannot  tell  how 
to  apply  it  with  that  precision  which  grants,  firom 
one    so  especially    representing   the    public  interest, 
ought  in  reas3n  to  have ;  or  if  the  grant,  reasonably  • 
construed,  would  work  a  wrong  or  something  contrary 
to  law :  in  these  and  such  like  cases,  the  grant  will  be 
either  wholly  void,  or  restrained  according  to  circum- 
stances; and  equally  so  whether  the  technical  words  ex 
eerid  scienttdet  mero  motu  be  used  or  not.      But  this  is 
held  upon  the  very  same  principle  of  oonstruction  on 
which  a  grant  from  a  subject  is  construed ;  namely, 
the  duty  of  effectuating  the  intention  of  the  grantor, 
(a)  \E.tB,  310. 337-338. 
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To  hold  the  grants  valid  or  unrestrained  in  the  cases  1865. 
I  hsFc  just  put  would  be,  as  is  said,  in  deceptUme  Fsatubr 
Domm  Regis,  and  not  secundum  intentioHem.  It  is  TheQiiEnr. 
sitis&ctory  to  see  this  language  of  good  sense  used, 
even  in  times  when  the  prerogative  was  at  least 
sufficiently  favoured  in  CJourts  of  law,  and  in  the 
veiy  books  to  which  reference  is  made  for  a  strict  and 
unequitable  construction/'  In  Sir  John  Mofyn*sCase{a\ 
''Note  the  gravity  of  the  antient  sages  of  the  law,  to 
ooDstrae  the  King's  grant  beneficially  for  his  honour, 
and  the  relief  of  the  subject,  and  not  to  make  any  strict 
or  literal  construction  in  subversion  of  such  grants.*' 
In  Wldstler^s  Case  {b%  **  But  such  construction  as  will 
make  the  true  intention  of  the  King  expressed  in  his 
duffter  take  effect,  is  for  the  Bang's  honour,  and  stands 
vith  the  rules  of  law :  and  therefore  this  word  (apper- 
taiidng)  shall  in  such  case  in  the  Sling's  grant  be  taken 
out  of  the  proper  signification."  [He  also  referred  to 
Bae.  Abr.  Prerogative,  (F).  1.  4.]  In  Thomas  and 
FroKjf^  edition  of  Cohft  Reports  is  the  following 
note  to  the  case  of  Alton  Woods,  vol.  1,  p.  103 :— ''  The 
followiog  general  rules  respecting  the  construction  of 
letters  patent,  were  laid  down  by  Lee  C.  J.  in  Rex  v. 
ifaiiofy,  M.  12  G.  2.,  B.  N.  P.  76 ;  Bae.  Abr.  Prerog. 
(F.)2.  First.  That  every  false  recital  in  a  part  mar 
terial  will  not  vitiate  the  grant,  if  the  King's  inten- 
tion Buflkiently  appears;  &c.  Secondly.  That  if  the 
King  is  not  deceived  by  the  false  suggestions  of  the 
party,  but  only  mistaken  in  his  own  siirmises,  this  will 
not  vitiate  the  grant,  &c.  Thirdly.  That  though  the 
King  mistakes,  either  in  matter  of  law  or  fact,  yet  if 
this  is  not  any  part  of  the  consideration  of  the  grant, 
it  will  not  vitiate  it;  &c.    Fourthly.  That  the  words 

(a)  6  O).  6  a.  {h)  10  Co.  05  s. 
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ex  certa  scientid  et  mero  moiu  in  the  King^s  grants 
and  letters  patent^  do  cause  them  to  be  taken  in  the 
most  benign  and  liberal  sense^  according  to  the  intent 
of  the  King  expressed  in  his  grants  &c. ;  and  where  Hie 
King's  grants  are  made  upon  a  valuable  consideration, 
they  shall  be  construed  fevourably  fof  the  patentee." 

The  claim  is  now  set  up  for  the  first  time^  that^  not- 
withstanding a  grant  by  letters  patent  of  the  exclusive 
use  and  benefit  of  the  subject-matter,  the  Crown  has  a 
right  to  use  it  without  the  concurrence  of  the  patentee, 
or  making  compensation  to  him  for  it.  That  is  an 
astounding  proposition,  derogatory  to  the  honour  of  the 
Crown,  many  family  arrangements  having  been  made 
respecting  money  paid  by  the  Crown  for  patents,  and,  if 
true,  much  public  money  has  been  needlessly  thrown  away 
in  the  shape  of  compensation  made  by  the  Crown  for 
the  use  of  patented  rights.  The  true  meaning  of  a 
grant  from  the  Crown  of  the  sole  privilege  of  using 
inventions  like  the  present  is  this.  It  is  the  prerogative 
of  the  Crown  to  defend  the  country  by  the  most  effective 
means  it  can.  For  that  purpose  it  is  the  duty  of  the 
Crown  to  obtain  the  best  information  from  inventors, 
a  class  of  persons  who  Lord  Bacon  says  were  in  ancient 
times  rewarded  with  Divine  honours  (a).  The  inventor 
has  a  property  in  the  toil  either  of  his  body  or  of 
his  reason  and  brain.  A  bargain  is  made  between 
him  and  the  Crown  that,  in  consideration  of  his 
divulging  the  secret,  the  inventor  shall  have  the 
sole  benefit  of  the  invention  during  a  limited  time. 
[Cockbum  C.  J..  The  answer  to  that  is,  that  the 
moment  the  secret  becomes  known  through  the  speci- 
fication  foreign  powers  would  get  it.]  On  the  other 
hand  if  the  Crown    refuses    to  grant    a  patent   the 

(a)  Advancement  of  Learning,  Book  2. 
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inTentor  will  take  his  inyention  to  some  foreign  power.        1865. 
In  most  of  the  cases  cited  by  the  other  side  relative  to      fkatbbr 
the  amstmction  of  Crown  grants^  the  Crown  granted    rpj^^  qub«». 
awaj  something  firom  itself;  but  this  is  the  grant  of  a 
privilege:  and,  althoogh  the  Crown  is  not  bound  by 
Acts  of  Parliament  in  general,  it  is  by  such  as  relate  to 
the  pahlic  interest.    The  Sovereign  has  no  right,  without 
psyiDg  for  it,  to  use  a  railway,  5  &  6  Vict  c.  66.  s.  20., 
or  what  has  been  made  the  subject  of  a  grant  of  park 
or  fireewarren,  although  for  the  good  of  the  public. 

The  daim  is  sought  to  be  defended  on  the  ground  that 
public  policy  requires  that  the  Crown  should  have  for 
the  defence  of  the  country  the  right  to  use  inventions 
sad  munilions  of  war.  But  public  policy  also  favours 
trade,  the  advancement  of  which  is  greatly  promoted 
by  enoooraging  inventions.  It  is  said  that  the  Crown 
ought  not  to  part  with  its  prerogative  rights,  but  this  must 
be  understood  of  things  inherent  in  the  kingly  office. 

As  far  back*as  living  memory  can  go,  the  Crown  and 
the  public  have  understood  letters  patent  in  a  manner 
adverse  to  this  claim  on  the  part  of  the  Crown.  [Bavitt 
here  stated  that  an  application  had  been  made  the 
prerions  year  to  the  Privy  Council  for  leave  to  use  the 
LmeatUr  gnn  without  the  licence  of  the  patentee,  and 
the  Privy  Council  rejected  it.  He  mentioned  as  his 
authority  fFelsby,  now  deceased,  who  held  his  brief  on 
^  occasion.  The  Solicitor  General^  who  was  in  that 
case,  confirmed  this  statement  BomU  also  referred  to 
Carpenier^s  Patent,  in  1861.]  fFalher  v.  Congreve, 
abeady  cited,  is  also  mentioned  in  Norman  on 
Pctentit  p-  181,  thus : — "  Lord  EldoUy  in  one  case, 
granted  an  injunction  against  a  public  servant,  to 
I'catrain  him  from  employing  patented  inventions  in 
the  service    of  the    government.      He    subsequently 

VOL.  VI.  u  B.  &  s. 
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186S.  punished  him  for  disobeying  the  injuiiction;  sng- 
FcATHSR  gesting^  at  the  same  time,  but  not  deciding,  that 
TheQuBiv.  probably  the  injunction  ought  not  to  have  issued. 
However,  as  it  had  been  infringed,  he  said  he  would 
treat  goTemment  as  he  would  any  suitor  of  the  Court, 
subject  to  the  question  at  law.  He  ordered  an  account 
to  be  kept  of  all  machines  made  in  violation  of  the 
plaintiff's  patent,  and  of  the  profits  to  which  the  plain- 
tiff would  be  entitled  if  the  patent  had  been  infringed. 
He  recommended  the  government  to  pay  the  costs  of 
the  application,  and  said,  he  would  have  it  understood 
that  if  the  recommendation  was  not  attended  to,  he 
would  make  an  order  for  the  defendant.  Sir  fVUHam 
Congreve,  to  pay."  For  this  he  cites  Rep.  1829,  202, 
and  refers  to  the  report  in  CarpmaeL 

Pettit  SmiMt  Patent  (a)  has  been  relied  on,  but  the 
Attorney  General  there  objected  to  the  patent  being 
renewed  without  the  clause  to  enable  the  Crown  to  use 
it  for  the  public  service.  The  old  patents  contained  a 
reservation  of  an  annual  payment  by  the  patentee  to  the 
Crown ;  as  in  the  case  of  the  patent  granted  to  Attell 
in  1627,  with  respect  to  iron,  and  to  Sibthorp  in  1685 
for  improvements  in  bakers'  ovens.  [He  referred 
to  a  folio  volume  in  the  Law  Institution,  containing  a 
collection  of  old  patents,  pp.  1—188,  and  referred  to 
ManseWs  Patent  (&).]  In  time  this  was  altered,  and  the 
practice  came  to  be  that  instead  of  money  payments  a 
provision  was  inserted  that  the  Crown  was  to  be  served 
by  the  patentee  on  reasonable  terms,  and  at  reasonable 
prices.  [The  Attorney  General  remarked  that  Perrin^s 
Patent  in  1880  contained  no  such  clause,  and  that  the 
patent  granted  to  Lord  Dudley  in  1622  (c)  did  not  con- 
tain a  reservation  of  an  annual  payment  to  the  Crown.] 

(a)  7  Moo.  P.  a  a,  133.  (6)  1  Carpm,  IZ 

(o)  1  }rsb$t,  P.  a  14. 
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Seoondlj.     Assaniing    fhe   suppliant  right  on  the        1865. 
tnt  pointy  his  remedy  is  by  petition  of  right,  which      fsatbir 
is  the  proper  course  for  a  subject  to  take  whenever  the    fj^^  qdbsh. 
Crown  has  been  thecause  of  a  wrong  doneto  him  by  its  * 

sensntB.  It  ia  said  that  previous  to  Ednoard  I.  a 
writ  might  in  such  cases  issue  against  the  Crown ; 
bat  in  that  reign  it  was  established,  and  has  been  the 
pnctiee  ever  since,  that  if  the  Crown  knows  of  such  a 
wrong  it  ia  bound  to  have  it  redressed.  At  first  this 
WM  effected  by  the  Sovereign  in  Parliament;  then  the 
pnctioe  arose  to  petition  the  Crown  alone,  whereupon 
t  commission  was  issued  out  of  Chancery  to  inform  the 
Crown  of  the  facts,  on  which  the  case  might,  if  neces- 
suy,  be  proceeded  with.  The  Crown  however  usually 
granted  redress  after  the  jcommission  issued,  so  that 
few  of  those  cases  were  ever  tried.  Instances  are  to 
be  found  of  every  kind  of  wrong  having  been  made  the 
subject  of  a  petition  of  right,  informing  the  Crown  of 
what  its  servants  have  done.  Many  of  those  in  the 
rei^  of  Edward  I.  are  collected  in  Ryley's  Pleadings 
n  ParSamenL  Thus  in  p.  241  there  is  a  petition  of 
the  prior  and  convent  of  Christ  Church,  complaining 
that  the  custos  regis  of  the  Isle  of  Wight  would  not 
allow  them  to  collect  tithes  granted  them  by  the  Countess 
of  Albemarle.  At  p.  247  there  is  a  petition  of  the  Bishop 
of  £;i^  complaining  against  the  justiciaries  for  disturbing 
his  franchise  of  cognizance  of  pleas  within  the  Isle  of 
•%.  \BlaekbumJ.  That  looks  more  like  a  writ  of  error 
than  a  petition  of  right.]  In  Movbratfs  Case,  p.  248,  there 
is  a  petition  against  the  justiciary  of  a  forest  for  distrain* 
ing  his  tenants  pro  putura  forestariorum  in  land  disaffo- 
rested. And  on  the  same  page  is  a  claim  made  by  Michael 
i^  Harela  for  compensation  for  wool  taken  for  the  use  of 
u  2 
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1865.  the  King,  and  at  p.  408  there  is  the  case  of  a  petition  by 
Fbathek  Richard  Bissop  de  Sallowe  against  John  de  Beaufuy^  sheriff 
The  QuBEH.  ^^  Nottingham  and  Derby ^  for  taking  twelve  qnarters  of 
oats  for  the  use  of  the  King.  [Melhr  J.  lliat  only  means 
that  the  oats  were  not  paid  for.]  In  Manning  Exch.  Prae. 
p.  84,  2nd  ed.9  a  petition  of  right ''  Ues  for  a  patentee  or 
his  assignee,''  citing  Rex  y.  Smith,  assign.  Whitehall,  Janei 
Index  to  the  Recorde  of  the  Exch,,  Addenda,  tit.  ExetMe. 
[  Cochbmm  C.  J.  In  contemplation  of  law  the  Sovereign 
cannot  commit  a  wrong.]  That  is  personally,  bnt  the 
Crown  has  to  answer  for  many  acts  of  its  officers ;  e.  g., 
taking  possession  of  land  or  goods  unlawfully.  [Cramps 
ton  J.  There  is  a  writ  of  amoveas  manus  for  the  thing ; 
but  for  the  wrong  you  must  go  against  the  officers. 
Blackburn  T.  There  can  be  no  doubt  that  for  many  of 
the  false  imprisonments  in  the  reign  of  CharleM  1.,  which 
were  ordered  by  the  King,  an  action  would  lie.  But 
would  a  petition  of  right  lie?]  Yes.  [He  referred  to 
Chitt  Prerogatives  of  the  Croum,  a  18,  pp.  389-40,  848.] 
Tobin  V.  The  Queen  (a)  is  relied  on  by  the  Crown. 
There  the  commander  of  a  Queen's  ship,  employed 
in  the  suppression  of  the  slave  trade,  seised  a  schooner 
of  the  suppliant  on  suspicion  of  being  concerned  in 
it,  and  it  being  inconvenient  to  take  her  into  port 
for  judicial  condemnation  burned  her;  and  it  was 
held  that  the  remedy  was  not  by  petition  of  right, 
but  by  action  against  the  person  who  did  the  wrong. 
There  however  the  officer  who  did  the  wrong  was  not 
acting  under  orders  of  the  Admiralty ;  besides  which  he 
was  liable  under  the  acts  for  the  suppression  of  the  slave 
trade,  and  compensation  could  be  obtained  from  the 
Crown  under  them.  Here  the  Sovereign  did  the  act  by 
the  Lords  of  the  Admiralty,  against  whom,  as  represent- 
(a)  16  C.  B.  N.  8.  310. 
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iogthe  Crown,  no  action  can  be  brought;  Macbeath  v.        1865. 

HaUimand  (a),  Gidley  v.  Zorrf  Palmenton  (i),  and  Tlte      j^^^k 

Aikol{e).    [Blackburn  J.  referred  to  Mostyn  v.  Fabri-    ^be  Qw«wr. 

^  (4Q.]    Even  if  an  action  would  lie  against  the  officer, 

still  a  petition  of  right  would  lie  against  the  Crown. 

If  the  Lords  of  the  Admiralty  contract  for  building 

a  vessel  and  break  their  contract  no  action  lies,  and 

therefore  a  petition  of  right  would.      [CrompUm  J. 

A  caie  of  contract  is  quite  a  different  thing.]      If 

indeed  the  Lords  of  the  Admiralty  had  ratified  his  act, 

no  action  would  have  lain  against  him ;  Buran  v.  Den- 

man  (e).    [Blackburn  J.    The  decision  there  was  that 

the  plaintiff  was  a  foreigner,  and  the  remedy,  if  any,  lay 

bj  a  foreign  government  against  ours.     Since  the  case 

of  general  warrants  (/)  it  has  been  understood  that  if  the 

Secretary  of  State  does  what  is  not  authorized  by  law  he 

is  answerable.]    If  the  Lords  of  the  Admiralty  direct  a 

man  to  enter  on  the  land  of  any  person,  they  are  liable. 

[Blackburn  J.  There  an  action  would  lie  against  all  per- 

•ons  concerned  in  the  trespass.]  The  decision  in  Tobin  v. 

JTu  Queen  is  at  variance  with  many  authorities,  and  the 

dictum  that  a  petition  of  right  will  not  lie  in  any  case  of 

a  wrongful  act  done  by  a  servant  of  the  Crown  in  the 

aufpoaed  discharge  of  his  duty  is  extra-judiciaL    And 

^iitereisno  ground  for  the  position  also  laid  down  there, 

that  no  petition  of  right  will  lie  to  recover  unliquidated 

dvnages  for  a  trespass.    The  authorities  which  speak  of 

P^ons  of  right  impose  no  such  limitation.  [He  referred 

to  the  language  of  Lord  Somen  in  his  argument  in 

^  Bankertf  Case  (ff).     Cockbum  C.  J.     Can  you  find 

Wir.^.l72.  (6)  3  B.^B.  275. 

W  1 W.  Rob,  S74.  (d)  Cowp,  161. 

W  2&CA.  167.  (/)  Money  v.  Leach,  3  Burr,  1742. 

to)  14  Bm,  St,  TV.  46. 53.  8?,  83 ;  1  BL  C.  244 ;  3  Id,  116. 116.  254. 
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1865.  any  instanoe  of  a  judicial  adjudication  where  there  was 
FsATHBK  a  wrong.]  In  the  Baron  de  Bode^s  Case  (a)  it  was  con- 
The  QvsxK.  ^^dcd  o^  ^6  part  of  the  Crown  that  a  petition  of  right 
is  maintainable  for  no  other  objects  than  land  or  specific 
chattels^  and  certainly  not  for  a  sum  of  money  claimed 
either  as  debt  or  by  way  of  damages.  It  became  unne- 
cessary to  decide  the  point,  but  the  Court  seem  to  have 
incUned  against  that  notion.  [He  also  cited  Theloall 
Digest  des  Briefee  OriffinaU,  p.  70  b,  71  a,  ed.  1579.]  A 
petition  of  right  lies  for  a  franchise  of  the  prisage  of  wines 
seized  by  the  King ;  The  Archbishop  of  York's  Case,  2  InsL 
497.  When  the  presentee  of  the  King  to  an  advowson  is 
instituted  and  inducted,  and  the  presentee  of  another  is 
ousted,  he  who  is  ousted  has  no  other  remedy  than  by 
petition  of  right ;  Fin.  Abr.  Prerogative  of  the  King,  2nd 
ed.,  (QL  9),  pL  2.  And  pi.  7,  ^'  He  who  recovers  in  yalue 
against  the  King  by  reason  of  warranty  or  clause  of  re- 
compense, shall  have  his  reason  entered  upon  his  aid-prayer 
of  the  King,  and  then  shall  have  his  recovery  by  petition, 
and  otherwise  not ;  quod  nota;  that  he  shall  make  petition 
thereof."  And  pi.  10,  "  In  the  case  of  charter  of  par- 
don of  the  King  pleaded  in  bar  of  execution  it  was 
agreed  by  all  the  justices,  that  a  man  shall  have  petition 
to  re-have  his  goods  and  chattels.  As  if  escheator  virtute 
o£5icii  seizes  goods,  and  accounts  for  them  in  the  Exche- 
quer, or  if  a  man  be  outlawed,  and  the  escheator  accounts 
for  his  goods  in  the  Exchequer,  and  after  the  party 
reverses  the  outlawry  by  writ  of  error  or  the  like,  he  shall 
have  petition  in  those  cases  &c.  and  the  King  shall 
indorse  the  petition  in  such  form.  Let  right  be  done  to 
the  parties ;  quod  nota.''  [He  also  referred  to  Id.  {QL  IS), 
pi.  2,  and  Stauttf.  Prerogative,  c.  22,  pp.  72,  78,  74. 
As  to  petitions  of  right  for  unliquidated  damages  he 

(a)  8  Q.  B.  208. 
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n&nei  to  Lane  y.  Sir  Robert  Coiian(a),  Whitfield  y.        1865. 

Lord  Le  Despeneer  (b),  also  a  case  where  the  Crown  was      f«athi» 

soed  for  a  supply  of  meat  during  the  Crimean  war,  tried    ,p.    ^  ^^ 

in  this  Court,  in  which  the  suppliant  recoTered  2400/., 

snd  the  case  of  Miss  Baring^  who  preferred  a  petition  of 

right  for  unliquidated  damages  for  cutting  off  water  and 

diTerting  a  way,  which  never  came  to  trial]     Gerveis  de 

OifMs  Case,  22Ed.S,  fol.  5  A.,  pi.  12,  is  relied  on  by 

the  other  side,  and  the  j  udgment  of  the  Common  Pleas  in 

Tobin  V.  The  Queen  proceeded  in  a  great  degree  upon  it. 

Bat  there  the  petitioner  prayed  for  restitution  in  damages 

for  the  wrong  done  him  (c).   [He  also  cited  Cunradus  of 

CobaCs  Case,  Mem.  in  Scac.  5,  and  SeddofiY.  Senate  {d),"] 

The  Attorney  General,  in  reply. — Two  fallacies  run 

(a)  1  Id,  Baym,  646.  {h)  Cowp.  764. 

(0  The  following  ib  ft  translation  of  that  case. 

Gmfot  de  C^fton  sued  the  King  by  petition,  suggesting  that  diTen 
tKndies  and  gntters  were  made  in  the  water  of  Trent  by  the  wardens 
of  the  castle  of  Nottinffkam,  whereby  these  lands  were  snbmei^ged 
to  his  damage,  Sk,,  which  petition  was  sent  to  the  Chancellor  to 
Bake  oommiflsion  of  enqfoiiy  &c,  which  was  done,  and  the  suggestion 
vu  found  tnie:  and  also  that  trenches  were  made  in  the  soil  by  the  said 
vttdens,  where  the  King  had  built  four  mills;  whereapon  he  sued  the 
King  fay  another  petition,  praying  restitution  of  his  damages,  and  that 
this  be  redressed:  which  petition  was  indorsed  and  sent  to  the  Chan- 
eeDor  to  send  the  verdict  into  the  King's  Bench.  And  that  the  Justices 
th«B  should  cause  to  come  &c  before  them  the  wardens  of  the  Castle 
of  IScttiHffkem  that  now  axe :  and  the  seijeants  of  the  King,  and 
that  thej  do  rights  &c ;  whereupon  the  Chancellor  sent  the  tenor  of 
the  ferdict,  and  a  renire  facias  against  the  wardens,  who  came  &c.  Tk. 
The  endonement  of  the  petition  requires  that  the  Chancellor  should 
"^  the  Terdict  of  the  inquest  itself  &c,  which  was  taken,  and  nothing 
»  lent  except  the  tenor  of  the  ? erdict  of  the  enquest  &c  Wherefore 
^  The  Court  commanded  the  plaintiff  to  cause  to  come  the  ? erdict 
"^■^  a  he  pleases  (s^il  Teuille),  and  told  the  wardens  they  might  go 
*>liMnit  day.  For  IF.  Tk,  said  that  the  process  issued  against  the 
S^vdiaas  was  without  warrant,  inasmuch  as.  the  verdict  itself  was  not 
mike. 
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1865.  through  all  the  argument  of  the  defendant's  counael  on 
Fkathbb  *^®  Becond  point.  1.  The  confounding  *' petition  of 
Th  Qu  E  "8^*"  ^^*^  "  '^^t  ^  petition."  The  cases  cited  by  the 
other  side  were  cases  of  a  subject  petitioning  the  Crown 
to  redress  grievances^  and  were  not  petitions  of  right  at 
alL  Such  was  the  case  of  Gerveis  de  Clifton,  which 
was  preceded  by  that  of  Bobert  de  Clifton  in  18 
Ed.  2,  1  Rot  Pari  416,  which  seems  to  have  related 
to  the  same  property,  the  Honor  of  PeveriL  Both 
those  cases  have  been  twice  judicially  examined, 
namely,  in  Viscount  Canterbury  v.  The  Attorney 
General  (a)  and  TMn  v.  The  Queen  (£),  and  shewn  not 
to  have  been  petitions  of  right.  2.  Admitting  the 
doctrine  that  the  agent  being  responsible  for  a  wrongful 
act  done  by  him  does  not  shew  that  the  principal  is  not 
liable  also,  it  can  only  hold  where  the  principal  could 
have  done  the  wrong ;  and  consequently  cannot  apply 
to  the  case  of  the  Sovereign,  who  can  neither  do  nor 
command  wrong;  Locke  Civil  Government,  c.  18,  s.  205. 
[Cockbum  C.  J.  JIow  can  you  distinguish  between  the 
seizure  of  goods  by  a  servant  of  the  Crown,  where  it  is 
admitted  a  petition  of  right  lies,  and  the  improperly 
interfering  with  his  liberty.]  If  the  Sovereign  were  in 
proprift  persona  to  direct  a  person  to  effect  an  illegal 
arrest  in  his  presence,  it  would  be  no  command.  IBlack- 
bum  J.  Not  no  command,  but  no  justification.]  The 
law  will  not  draw  a  distinction  between  the  political  and 
private  character  of  the  Sovereign. 

The  case  was  adjourned  to  the  80th  January,  on 
which  day  the  Court  said  they  need  not  hear  the 
Attorney  General  farther,  and  that  they  would  deliver  a 

considered  judgment  on  a  future  day. 

Cur.  adv.  vuJi. 

(«)  1  PhiU.  306.  326.  (Jb)  16  C,  B.  N,  S,  310.  362-6. 
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The  judgment  of  the  C!oart  was  now  delivered  by  i865. 

FlATHSK 

CocKBiTBN  C.  J.     On  the  demurrer  to  this  petition  of    ^^  ovmEM. 
n^t  two  questions  present  themselves  for  our  determi- 
nation.    First;  Whether  by  the  efiect  of  the  letters 
patent  tlie  Crown  is  excluded  from  the  use^  except  with  » 

the  assent  of  the  patentee^  of  the  invention  protected  by 
the  patent;  secondly,  whether,  if  the  foregoing  question 
be  answered  in  the  affirmative,  a  petition  of  right  can 
be  maintained  by  the  suppliant  against  the  Crown  for 
the  infringement  of  his  patent  right. 

As  r^ards  the  first,  it  is  true  that  the  patent  gives  to 
the  patentee  the  sole  privil^e  of  making,  using,  eiCer- 
cising,  and  vending  the  invention ;  but,  on  the  other 
hand,  there  are  no  express  words  to  take  away  from  the 
Crown  the  right  of  using  the  invention.  There  can  be 
no  donbt  that,  in  a  grant  between  subject  and  subject, 
as  for  instance  in  the  grant  of  a  license  to  use  the 
invention,  the  words  of  the  patent  would  be  large 
enough  to  exclude  the  grantor ;  but  will  they  suffice  to 
exclude  the  Crown  ? 

It  is  established  on  the  best  authority  that,  in  con- 
struing grants  from  the  Crown,  a  difierent  rule  of  con- 
struction prevails  from  that  by  which  grants  from  one 
sobject  to  another  are  to  be  construed.  In  a  grant 
from  one  subject  to  another,  every  intendment  is  to  be 
made  against  the  grantor,  and  in  favour  of  the  grantee, 
in  order  to  give  full  effect  to  tihe  grant ;  but  in  grants 
from  the  Crown  an  opposite  rule  of  construction  pre- 
vails. Nothing  passes  except  that  which  is  expressed, 
or  which  is  matter  of  necessary  and  unavoidable  intend- 
ment in  order  to  give  efiect  to  the  plain  and  undoubted 
intention  of  the  grant.  And  in  no  species  of  grant  does 
this  rule  of  construction  more  especially  obtain  than  in 
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1865.  grants  which  emanate  from»  and  operate  in  derogation 
FsATHEB  ofj  *l*c  prerogative  of  the  Crown.  The  rule  is  nowhere 
The  QusEx.  ^^^  expressed  than  in  the  dear  and  perspicuous 
language  of  Lord  Stawell  in  the  case  of  the  J2e- 
beekah  (a).  He  tiiere  says,  "All  grants  of  the  Crown 
are  to  be  strictly  construed  against  the  grantee,  contrary 
to  the  usual  policy  of  the  law  in  the  consideration  of 
grants ;  and  upon  this  just  ground,  that  the  prorogatives 
and  rights  and  emoluments  of  the  Crown  being  conferred 
upon  it  for  great  purposes,  and  for  the  public  use,  it 
shall  not  be  intended  that  such  prerogatives,  rights,  and 
emoluments,  aro  diminished  by  any  grant,  beyond  what 
such  grant  by  necessary  and  unavoidable  construction 
shall  take  away."  Now,  the  present  is  clearly  a  grant 
made  by  virtue  of  the  prerogative.  In  early  times, 
when  the  confines  between  legislative  and  executive 
authority  were  less  carefully  defined  and  ascertained 
than  at  present,  the  Crown,  as  the  guardian  of  the 
trade  and  commerce  of  the  realm,  both  foreign  and 
domestic,  assumed  and  exeroised  the  right  to  make 
regulations  and  confer  privileges  relating  thereto ;  and, 
in  the  exercise  of  this  authority,  took  upon  itself  to 
grant  monopolies  in  respect  of  particular  articles  of 
trade  or  manufacture.  And  though  the  granting  of 
monopolies  has  been  held  by  Courts  of  law,  and  declared 
by  statutes,  to  be  illegal,  this  has  been,  not  because  the 
Crown  had  not  control  and  authority  over  such  matters, 
when  exercised  for  the  public  good,  but  because  the 
exercise  of  its  authority  in  granting  these  exclusive 
privil^;es  was  plainly  contrary  to  the  public  weal,  as 
being  in  restraint  of  trade  and  industry  and  to  the 
prgudice  of  the  subject.  The  granting  of  monopolies 
in  respect  of  inventions  was,  however,  held  good 
(a)  1  a.  Rob,  227.  230. 
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at  the  common  law,  on  the  ground  that^  by  tending  to        1865. 

promote  inventions,  it  was  in  the  end  productiye  of     Fkathsk 

adrantage  to  the  community.    The  atatnte  of  James    TheQusni. 

was  in  this  respect   only  declaratory  of  the  common 

law;  and  these  grants  of  monopoly  in  respect  of  inven* 

tiona  are  not  by  force  of  the  statute,  but  by  virtue 

of  the  prerogative.     They  are,  therefore,  subject  to 

the  role  of  construction  applicable  to  grants  of  this 

nature. 

This  being  so,  it  was  contended  on  the  part  of  the 
Crown  that  the  terms,  as  well  as  the  intention,  of  the 
grant  would  be  satisfied  by  construing  it  to  confer  an 
exdnsive  right  to  the  use  of  the  invention  as  against  all 
the  labjects  of  the  Crown;  while,  according  to  the 
otabliahed  role  of  construction,  the  Crown,  not  being 
expressly  named,  ought  not  to  be  taken  to  have  pre* 
dnded  itself  from  the  use  of  the  invention. 

Agunst  this  view,  it  was  contended,  on  the  part  of 
the  patentee,  that  the  patent  was  based  on  a  species  of 
omtract  between  the  patentee  and  the  Crown,  in  which 
the  patentee,  by  communicating  the  secret  of  his  inven- 
tkxQ  to  the  public,  gave  a  valuable  consideration  for  the 
grant  which  he  obtained ;  so  that  the  grant,  being  based 
on  sQch  a  consideration,  should  receive  the  more  libend 
eoDstniction  which  it  has  been  held  that  Royal  grants, 
when  proceeding  on  a  valuable  consideration  from  the 
giaotee,  ought  to  receive.  It  appears  to  us  that  the  . 
asiamption  on  which  .this  presumption  rests— namely, 
that  of  a  contract  between  the  Crown  and  the  patentee, 
18  altogether  fallacious.  The  grant  of  the  patent  is,  as 
has  been  explained,  simply  an  exercise  of  the  prerogar 
tire,  in  which — the  ground  on  which  alone  the  grant  of 
a  monopoly  is  justifiable  beii^  that  the  invention  shall 


The  QossH. 
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1865.       ^^  made  available  to  the  public — the  Crown  annexes  as 
'"y^mek"  *  condition  of  the  grant  that  the  true  nature  of  the 
invention,  and  the  manner  in  which  it  can  be  used, 
shall  be  fully  and  unreservedly  disclosed. 

Our  view  as  to  the  construction  to  be  put  on  the 
terms  of  a  grant  of  this  nature  becomes  materially  con- 
firmed by  what  is  clearly  settled  to  be  the  law  in 
respect  of  another  class  of  grants  emanating  from  the 
same  branch  of  the  prerogative.     By  virtue  of  its  autho- 
rity in  matters  of  trade  and  commerce,  the  Crown  from 
a  very  early  period  exercised  the  power  of  granting  to 
individuals  the  right  of  holding  fairs  and  markets,  and, 
as  incidental  thereto,  of  taking  tolls.    Now,  it  is  dear 
that,  however  general  and  universal  by  the  terms  of  the 
grant  the  right  to  take  toll  may  be  as  against  the  rest 
of  the  world,  the  Crown  will  nevertheless  be  exempt 
from   toll;    2   Inst.    221    and    Com.    Dig.    tit.    ToU 
(G  1.)     This  appears  strong  to  shew  that  in  granting  a 
privilege,  otherwise  of  universal  application,  the  Crown 
will  not  be  bound  imless  it  expressly  declares  its  inten- 
tion to  that  effect ;  and  that  grants  of  privilege,  however 
general  in  their  terms,  can^  in  tiie  absence  of  express 
words  to  bind  the  Crown,  be  taken  only  as  conferring  the 
privilege  as  against  the  subject,  exclusive  of  the  Crown. 
It  was  however  urged  on  the  part  of  the  suppliant 
that,  however  stringent  might  be  the  rule  of  construction 
with  reference  to  Royal  grants  in  general,  it  was  never- 
theless apparent  from  the  language  of  the  patent  that 
the  Crown  had  excluded  itself  firom  the  use  of  the 
invention.    While  it  was  admitted  that  the  e&ct  of  the 
statement  that  the  grant  proceeded  on  the  ^^  certain 
knowledge  and  mere  motion^'  of  the  Crown,  which 
words  are  said  to  authorize  a  more  liberal  construction 
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of  a  Royal  grants  was  nentralized  by  the  conoomitant  1865. 
statement  that  it  was  made  on  the  petition  of  the  fsathsb 
grantee,  which  recital  would  call  for  the  more  rigorous  ^i^  qubkm 
construction,  it  was  insisted  that  the  concluding  clause 
of  the  letters  patent,  namely  that  such  letters  patent  are 
''to be  taken,  construed  and  adjudged  in  the  most  favonr- 
able  and  beneficial  sense  for  the  best  advantage  of  the 
grantee,  was  strong  to  shew  that  the  stricter  rule  of 
coDstmction  usually  prevailing  with  reference  to  grants 
from  the  Crown  ought  not  to  be  applied  to  patents  for 
inventions.  We,  however,  think  that  this  clause  ought 
not  to  have  this  effect.  We  think  its  true  purpose  and 
effect  is  that  pointed  out  by  Mr.  Hindmarch  in  his  valu- 
able work  on  Patents,  pp.  72—73,  namely  that  of  prevent- 
ing the  want  of  certainty  which  ordinarily  exists  in  the 
description  of  an  invention  in  a  patent,  prior  to  the 
specification,  from  avoiding  the  grant  for  uncertainty. 
Possibly,  the  object  of  the  clause  may  also  have  been  to 
mitigate,  in  the  event  of  any  proceeding  by  scire  facias 
to  repeal  the  patent,  the  rigour  of  the  conditions  on 
which  the  patent  is  granted  and  on  non-performance  of 
which  it  is  to  become  void,  more  especially  that  of  the 
stringent  clause  as  to  the  specification  of  the  invention, 
which  immediately  precedes  it. 

Another  argument  arising  on  the  terms  of  the  patent 
was  founded  on  the  clause  which  provides  that  the 
patentee  shall  supply  the  patented  article,  if  required, 
fer  the  service  of  the  Crown,  upon  reasonable  terms, 
which  provision  it  was  contended  necessarily  implied 
that  the  Crown  could  not  itself  have  manufactured  or 
pr^ared  the  article.  In  answer  to  this  argument,  it 
was  suggested  on  the  part  of  the  Crown  that  the  pur- 
pose of  this  clause  was  to  enable  the  Crown,  if  it  was 
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1865.  found  more  oonvenient  to  have  the  patented  article 
Fbatbc*  »^PpK©d  by  the  patentee  than  to  manufacture  it,  to 
TbeOuiBir  ^™P®^  ^^®  patentee  to  supply  it;  and  this  may,  pos- 
sibly, be  the  true  purpose  and  effect  of  the  stipulation. 
But  whether  this  be  so  or  not»  we  think  that  to  give  to 
this  clause  by  implication  the  operation  for  which  Mr. 
Bavill  contended  would  be  directly  to  violate  the  rule 
of  construction  which,  according  to  the  authorities, 
should  be  applied  to  grants  from  the  Crown,  and  which 
prohibits  any  effect  being  given  to  the  grant,  by  impli- 
catioUf  adversely  to  the  Crown,  beyond  what  is  desrly 
expressed  in  the  grant 

It  appears  to  us,  on  the  other  hand,  that  there  are 
parts  of  the  letters  patent  from  which  it  is  to  be  inferred 
that  the  Crown  was  not  to  be  bound.  The  grant  is  of 
"special  license,  ;full  power,  sole  privilege  and  autho- 
rity, &c.,''  terms  which  appear  referable  to  a  right 
conferred  as  against  the  fellow  subjects  of  the  grantee, 
rather  than  as  against  the  Crown.  This  is  followed  by 
a  prohibition  to  ''all  and  every  person  and  persons, 
bodies  politic  and  corporate,  and  all  other  our  subjects 
whatsoever,''  against  making,  using  or  practising  the  in- 
vention, ''  upon  such  pains  and  penalties  as  can  or  may  be 
justly  inflicted  on  such  offenders  for  their  contempt  of  this 
our  Royal  command ;"  and  such  offenders  are  further  to 
be  annwerable  to  the  patentee  in  damages.  It  is  obvious 
that  none  of  these  provisions,  by  which  the  exclusive 
right  of  the  patentees  are  protected,  *can  be  applicable 
to  the  Crown :  all  tend  to  shew  that  the  privilege  was 
intended  to  be  against  fellow  subjects. 

Independently,  however,  of  the  arguments  derived 
either  from  the  rules  of  construction  applicable  to  Boyal 
grants  or  from  the  language  of  the  letters  patent,  an 


XXVIIL  VICTORIA.  289 

tTgnment  wba  urged  on  the  part  of  the  suppliant  which        1865. 
is  well  dcsenring  of  notice.    It  was  said  that,  in  the      feaihee 
constniction  of  grants,  reference  should  be  had  to  what    ^^  quekk 
was  settled  and  understood   to  be  the  law    at  the 
time  the  grant  was  made ;   and  that  as,  at  the  time 
thiB  patent  was  granted,  the  general   understanding 
among  the  officers  of  state,  the  law  officers  advising  the 
Crovn  in  respect  of  patents,  and  inventors,  was  that  a 
patented  invention  could  not  be  used  in  the  public 
semoe  except  on  payment  to  the  patentee,  the  present 
patent,  in  conferring  the  exclusive  privilege  of  using  the 
invention,  must  be  construed  as  a  grant  to  the  exclusion 
of  the  Crown. 

It  oertaiidy  appears  that,  at  the  time  this  patent  was 
granted,  a  general  understanding  prevailed,  founded  on 
the  practice  of  a  long  series  of  years,  that  if  patented 
inventions  were  used  in  any  of  the  departments  of  the 
puUie  service,  the  patentees  would  be  remunerated,  by 
the  ministers  or  officers  of  the  Crown  administering 
sQch  departments,  as  though  the  use  had  been  by  private 
indifiduals.  There  can  be  no  doubt  that  in  numerous 
instances  payments  had  been  made  to  patentees  for  the 
use  of  patented  inventions  in  the  public  service  without 
objection  or  difficulty;  and  not  only  does  no  question 
appear  to  have  been  raised  as  to  the  right  of  the 
patentees  by  the  ministers  of  the  Crown,  but  the  legal 
adTisers  of  the  Crown  appear  also  to  have  considered 
the  right,  whether  arising  from  the  terms  of  the  patent, 
or  from  the  existing  practice,  as  so  well  settled,  that  we 
find  Sir  John  Jertnt,  the  then  Attorney  General,  on  an 
application  for  a  renewal  of  the  patent  of  Petiit  Smith  (a), 
before  the  Judicial  Committee  of  the  Privy  Council  in 

(a)  7  Moo.  P.  a  a  183. 
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1865.       ^^^  7^^'  1852^  two  years  only  before  the  date  of  this 

Feather      Patent,  endeavouring  to  obtain  the  insertion  of  a  con- 

_.    X'  dition  that  the  Crown  should  have  the  use  of  the  inven- 

The  QuEBH. 

tion  without  payment ;  a  course  which  obviously  would 
have  been  unnecessary  if  the  Crown  had  been  considered 
entitled  to  use  the  invention  without  such  a  provision. 
That  the  same  view  of  the  matter  has  prevailed  till  the 
present  question  was  raised  in  this  case,  and  that  of 
Clare  v.  The  Qtieen  which  immediately  preceded  it, 
is  plain,  as  we  find  a  similar  application  to  that  made 
by  the  Attorney  General  in  the  case  of  Smithes  patent 
repeated  in  the  subsequent  cases  of  Carpenter  and  LoH' 
easterns  patents,  the  application  for  the  renewal  of  the 
latter  having  occurred  as  late  as  in  the  last  year. 

There  can  be  little  doubt  that,  on  the  faith  of  the 
understanding  and  practice  referred  to,  many  inventors 
have,  at  a  great  expense  of  time  and  money,  perfected 
and  matured  inventions,  and  taken  out  patents,  in 
the  expectation  of  deriving  a  portion  of  their  reward 
from  the  adoption  of  their  inventions  in  the  public 
service ;  and  it  is  not  unreasonable  to  suppose  that  the 
suppliant,  whose  invention  relates  to  shipbuilding,  may 
have  taken  out  his  patent  in  the  hope  that  his  invention 
would  be  used  in  the  Boyal  Navy,  to  his  profit  and  ad- 
vantage. But  these  circumstances,  though  they  tend  to 
shew  that  the  case  is  one  of  great  hardship  as  r^ards 
the  suppliant,  do  not,  in  our  opinion,  affect  the  con- 
struction to  be  put  on  the  terms  of  this  grant 
Assuming,  according  to  the  proposition  relied  on,  that 
where  there  has  been  an  exposition  of  the  law  by 
judicial  decision,  or  a  settled  course  of  practice  or 
understanding  of  the  law  among  legal  practitioners, 
the  language  of  an  instrument  may,  in  certain  cases, 
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be  interpreted  according  to  such  a  standard^  we  have  in  1865. 
the  present  instance  nothing  amounting  to  these  con-  Fbatbsb 
ditiona.  All  that  is  shevn  is  that  a  practice  has  grown  xhe  Quiiv. 
np— at  what  period  does  not  distinctly  appear— on  the 
part  of  the  servants  of  the  Crown^  of  not  insisting  on 
the  right  of  the  Crown  to  use  patented  inventions  with- 
out remuneration  to  the  patentees.  This  may  have 
arisen  from  a  desire  to  encourage  useful  inventions,  or 
perhaps  from  a  sense  of  justice  to  inventors,  whom  it 
mig^t  be  thought  there  was  the  greater  reason  for 
pajiDg  for  their  inventions  now  that  articles  used  in 
the  public  service  are  paid  for,  not,  as  in  ancient  times, 
ont  of  the  immediate  revenues  of  the  Crown,  but  out 
of  soma  voted  by  Parliament  for  the  various  depart- 
ments of  the  state.  Considerations  of  public  conve- 
nience having  now,  as  the  Attorney  General  informs  us, 
led  the  heads  of  the  public  departments  to  insist  on  the 
application  of  a  stricter  rule  as  regards  the  right  of  the 
Crown,  though  one's  sense  of  justice  may  be  shocked 
at  the  retrospective  application  of  this  doctrine  to  a 
patent  taken  out  when  a  different  practice  and  under- 
standing prevailed,  we  cannot,  when  called  on  to  inter- 
pret this  patent  according  to  the  legal  effect  of  its 
tmns,  do  otherwise  than  deal  with  it  according  to  the 
ndes  and  principles  that  would  have  been  applicable  to 
it  had  such  a  practice  never  arisen.  The  language  of  the 
present  grant  is  the  same  as  is  to  be  found  in  the  patents 
granted  immediately  after  the  Statute  of  Monopolies ; 
nay,  it  is  to  be  found  in  patents  for  monopolies  granted 
anterior  to  that  statute.  Dealing  with  it  judicially, 
we  are  bound  to  give  the  same  effect  to  it  as  though 
the  question  had  arisen  at  an  earlier  period.    The  rules 

VOL.  \l.  X  B.   &  s. 
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1865.  of  law  as  to  the  construction  of  such  grants  have  not 
Fb^xhh*  heen  altered,  nor  have  we  power  to  vary  them»  our  duty 
The  Quiiv.  ^^°8  ^  administer  the  law,  not  to  make  it.  There  can 
he  little  doubt  that  had  the  question  whether  the 
Crown  was  precluded  from  the  use  of  articles  in  respect 
of  which  such  a  privilege  had  been  granted  to  a  subject, 
arisen  in  the  times  when  this  form  of  grant  was  first 
adopted,  the  decision  would,  in  accordance  with  the 
then  established  rules  of  construction,  have  been  in 
favour  of  the  Crown.  At  a  time  when  almost  every 
commodity  was  the  subject  of  a  monopoly,  it  cannot  be 
supposed  that  it  was  intended  that  the  Soverdgn 
should  be  bound  to  respect  the  privilege  thus  conferred 
on  subjects,  or  that  the  Crown  lawyers  would  have 
allowed  the  grants  to  be  conferred  in  terms  which  would 
thus  have  bound  the  Sovereign.  At  all  events,  in  the 
absence  of  any  authority  to  the  contrary,  we  must 
give  effect  to  this  patent  according  to  the  rules  which 
we  find  laid  down  from  the  earliest  times  as  applicable 
to  grants  from  the  Crown;  nor  should  we  be  justified 
in  departing  firom  them  by  reason  of  any  practice  or 
understanding  which  for  a  time  may  have  arisen,  but 
to  which  the  language  of  the  grant,  remaining  the  same 
as  heretofore,  has  no  reference  whatever. 

Our  view  as  to  the  construction  to  be  put  on  the 
language  of  the  patent  is  confirmed  by  a  consideration 
urged  upon  us  by  the  Attorney  GeneraL  According  to 
the  statute  of  James,  the  power  of  the  Crown  to  gnat 
the  right  of  monopoly  in  the  case  of  inventions  is  not 
to  be  exercised  where  public  inconvenience  would  ensue. 
Now  a  patentee,  having  the  sole  right  to  tiie  use  of  his 
invention,  is  not  bound  to  permit  any  one  else  to  use  it; 
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10  that,  if  the  Crown  were  subject  to  the  general  rertrie-       1866. 
tion,  the  state  might  be  deprived  of  the  use  of  an  article     Fsathsb 
esacntiil  to  the  public  service—possibly  for  the  defence    r^^  Qumoi, 
of  the  realm— while  a  foreign  power,  perhaps  an  enemy, 
would  have  fuU  opportunity  to  profit  by  the  invention* 
It  is  true  this  inconvenience  might  be  prevented  by  the 
introduction  of  a  clause  securing  the  use  of  the  inven- 
tion to  the  Crown.    But  such  a  clause  has  never  yet 
been  inserted  in  a  patent.    We  must  therefore  consider 
the  letters  patent  as  they  stand ;  and  it  seems  to  us  that 
the  drcomstance  that  the  construction  contended  for 
by  the  patentee  would  lead  to  the  inconvenient  conse- 
qoenoe  referred  to,  and  so  might  have  the  effect  of 
avoiding  the  patent  altogether,  is  a  strong  argument 
against  the  construction  contended  for  on  his  behalf. 

Oar  judgment  being,  for  the  reasons  we  have  given,  in 
fieivonr  of  the  Crown  on  the  first  and  main  question 
arising  on  the  demurrer,  it  might  appear  unnecessary 
to  express  any  opinion  on  the  second,  namely,  whether 
a  petition  of  right  can  be  brought  against  the  Crown 
in  respect  of  an  alleged  wrong;  more  especially  as  this 
question  has  recently  been  the  subject  of  a  decision  of 
the  Court  of  Common  Pleas  in  the  case  of  Tobin  v. 
The  Queen  (a),  which,  as  the  decision  of  a  Court  of 
eoncorrent  jurisdiction,  we  should  of  course  be  disposed 
to  follow.  Nevertheless,  as  we  have  been  invited,  on 
•oeoont  of  the  importance  of  the  question— especially 
is  petitions  of  right  have  become  of  more  firequent  occur- 
rence flince  the  recent  statute— 28  &  24  Vict  e.  84,  to 
pronounce  an  opinion  on  the  subject,  and  as  the  matter 
was  very  fully  discussed  before  us,  we  think  it  right  to  state 

(a)  16  a  B.  N.  8.  310. 
X  2 
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1865.       that  we  can  see  no  reason  for  dissenting  from  the  concln- 

FsATBER      sion  arrived  at  by  the  Court  of  Common  Pleas.  We  concur 

The  QuEBw.    '^^^^  *^**  Conrt  in  thinking  that  the  only  cases  in  which 

the  petition  of  right  is  open  to  the  subject  are^  where  the 

land  or  goods  or  money  of  a  subject  have  found  their 

way  into  the  possession  of  the  Crown^  and  the  purpose 

of  the  petition  is  to  obtain  restitution^  or,  if  restitution 

cannot  be  ^ven,  compensation  in  money,  or  where  the 

claim  arises  out  of  a  contract,  as  for  goods  supplied  to 

the  Crown  or  to  the  public  service.     It  is  in  such  cases 

only  that  instances  of  petitions  of  right  having  been 

entertained  are  to  be  found  in  our  books.     No  case  has 

been  adduced,  after  all  the  industry  and  learning  that 

have  been  brought  to  bear  on  the  subject,  both  in  this 

case  and  in  that  of  Tobin  v.  The  Queen  (ja\  in  which  a 

petition  of  right  has  been  brought  in  respect  of  a  wrong 

properly  so  called.     The  case  of  Gerveis  de  CltfUm^ 

Year  Book  22  Edw.  8,  fol.  5,  pi.  12,  as  was  explained 

by  Lord  Lyndhurst  in  the  case  of  Viscount  Canterbury  v. 

The  Attorney  General  (b\  was,  in  fact,  not  a  petition  of 

right  at  all,  but  a  petition  addressed  to  the  grace  and 

favour  of  the  King,  praying,  not  for  redress  according 

to  the  ordinary  course,  but  for  the  appointment  of  the 

petitioner  to  the  stewardship  of  the  Honor  of  Peveril, 

as  a  compensation  for  wrongs  alleged  to  have  been 

sustained  at  the  hands  of  certain  servants  of  the  King. 

In  Conradui  of  Colon^sCa9e{c\  which  was  also  relied  on  by 

Mr.  Booittf  the  petition  had  reference  to  a  ship  and  cargo 

which  had   been  seized  as  forfeited  to  the  Crown  by 

reason  of  the  petitioner  being  in  rebellion  against  the 

King;   and  the  petition  comes,  therefore,  under  the 

(a)  16  C.  B,  N.  A  310.  {b)  1  PhU,  306. 326. 

(c)  Mem,  tfi  8cae,  5. 
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already  referred  to^  in  which  the  petition  of  right        1865. 
is  a  sabstitate  for  an  action  to  recover  restitution.  f»athe»~ 

Not  only  is  there  no  precedent  for  a  petition  of  right  ^^  QuKnr. 
being  entertained  in  respect  of  a  wrong  in  the  legal 
seme  of  the  term,  but,  if  the  matter  is  considered  with 
reference  to  principle,  it  becomes  apparent  that  the 
proceeding  by  petition  of  right  cannot  be  resorted  to 
by  the  sabject  in  the  case  of  a  tort.  For  it  must  be 
borne  in  mind  that  the  petition  of  right,  unlike  a  petition 
addressed  to  the  grace  and  favour  of  the  Sovereign,  is 
foimded  on  the  violation  of  some  right  in  respect  of 
which,  but  for  the  immunity  from  all  process  with  which 
the  law  surrounds  the  person  of  the  Sovereign,  a  suit  at 
law  or  equity  cotdd  be  maintained.  The  petition  must 
tiierefore  shew  on  the  face  of  it  some  ground  of  com- 
plaint which,  but  for  the  inability  of  the  subject  to  sue 
the  Sovereign,  might  be  made  the  subject  of  a  judicial 
proceeding.  Now,  apart  altogether  firom  the  question 
of  procedure,  a  petition  of  right  in  respect  of  a  wrong,  in 
Uie  lq;al  sense  of  the  term,  shews  no  right  to  legal 
redress  against  the  Sovereign.  For  the  maxim  that  the 
King  can  do  no  wrong  applies  to  personal  as  weU  as  to 
political  wrongs ;  and  not  only  to  wrongs  done  personally 
by  the  Sovereign,  if  such  a  thing  can  be  supposed  to 
be  possible,  but  to  injuries  done  by  a  subject  by  the 
anthority  of  the  Sovereign.  For,  from  the  maxim  that 
the  King  cannot  do  wrong  it  follows,  as  a  necessary 
consequence,  that  the  King  cannot  authorize  wrong. 
For  to  authorize  a  wrong  to  be  done  is  to  do  a  wrong; 
inasnmch  as  the  wrongful  act,  when  done,  becomes,  in 
law,  the  act  of  him  who  directed  or  authorized  it  to  be 
done.  It  follows  that  a  petition  of  right  which  com- 
plains of  a  tortious  act  done  by  the  Crown,  or  by  a 
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1865.  public  BeiTttiit  by  the  authority  of  the  Crown^  diadoBet 
Fbitbu  ^®  matter  of  complaint  which  can  entitle  the  petitioner 
The  Quuir  ^  reAresB.  As  in  the  eye  of  the  law  no  snch  wrong 
can  be  done,  so,  in  law,  no  right  to  redress  can  arise; 
and  the  petition,  therefore,  which  rests  on  such  a  foun- 
dation falls  at  once  to  the  ground.  Let  it  not,  however, 
be  supposed  that  a  subject  sustaining  a  l^al  wrong  at 
the  hands  of  a  minister  of  the  Crown  is  without  a 
remedy.  As  the  Sovereign  cannot  authorise  wrong  to 
be  done,  the  authority  of  the  Crown  would  afford  no 
defence  to  an  action  brought  for  an  illegal  act  com- 
mitted by  an  officer  of  the  Crown.  The  learned  counsel 
for  the  suppliant  rested  part  of  his  argument  on  the 
ground  that  there  could  be  no  remedy  by  action  against 
an  officer  of  state  for  an  injury  done  by  the  authority 
of  the  Crown,  but  he  altogether  failed  to  make  good 
that  position.  The  case  of  Buron  v.  Denman  (a),  which 
he  cited  in  support  of  it,  only  shews  that  where  an  act 
injurious  to  a  foreigner,  and  which  might  otherwise 
afford  a  ground  of  action,  is  done  by  a  British  subject, 
and  the  act  is  adopted  by  the  government  of  this 
country,  it  becomes  the  act  of  the  state,  and  the  private 
right  of  action  becomes  merged  in  the  international 
question  which  arises  between  our  own  government  and 
that  of  the  foreigner.  The  decision  leaves  the  question 
as  to  the  right  of  action  between  subject  and  subject 
wholly  untouched.  On  the  other  hand,  the  case  of  the 
general  warrants,  Money  v.  L^ach  (6),  and  the  cases  of 
Sutton  V.  Johnstone,  in  error  (c),  and  Sutherland  v. 
Murray  (d)  there  cited,  are  direct  authorities  that  an 
action  will  lie  for  a  tortious  act  notwithstanding  it 

(a)  a  Exeh,  167.  188-9.  (6)  8  Burr,  1742. 

(o)  1  T.  S.  493.  {d)  1  r.  £.  538. 
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may  have  had  the  sanction  of  the  highest  authority        1866. 

in  the  state.     But  in  our  opinion  no  authorily  is      fsatbke 

needed  to  establish  that  a  servant  of  the  Crown  is    ^^  Qoutir. 

Rsponsible  in  law  for  a  tortious  act  done  to  a  fellow 

■abject^  though  done  by  the  authority  of  the  Crown — 

a  podtion  which  appears  to  us  to  rest  on  principles 

which  are   too    weU   settled   to   admit    of  question, 

and  which  are  alike  essential  to  uphold  the  dignity  of 

the  Crown  on  the  one  hand,  and  the  rights  and  liberties 

of  the  subject  on  the  other.    We  entertain  no  doubt 

that,  if  the  effect  of  the  letters  patent  had  been  to 

exdnde  the  Crown  from  the  use  of  the  invention,  an 

action  could  have  been  maintained  by  the  patentee 

against  any  one  by  whom  the  invention  had  been  used 

in  the  public  service.     On   the  other  hand,   as  the 

infringement  of  a  patent  right  constitutes  a  tort  or 

wrong,  in  the  proper  sense  of  the  term,  and  as  no 

wrongful  act  can  be  alleged  against  the  Crown,  we  are 

of  opinion  that,  even  if  our  decision  on  the  first  question 

had  been  in  fiivour  of  the  suppliant,  a  petition  of  right 

to  the  Crown  wotdd  not  be  open  to  him  as  a  means  of 

rediess.     Our  judgment  must  therefore    be   for  the 

Crown. 

Judgment  for  the  Crown. 
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1865. 


IN  THE  EXCHEQUER  CHAMBER. 


'Si^'  r,      The  Qdeen  against  The  Justices  of  Sussex. 


[Reported  vol.  4,  p.  966.] 


Friday,  RiCKET  agavnst  The  Metbopolitak  Railway 

F^fruary  3rd.  ■' 


Company. 
[Reported  vol.  5,  p.  156.] 


«ajttr<2qr,  PusT  aoainst  Dowib. 

Ftbruany  4uL 

[Reported  vol.  6^  p.  83.] 


Friday,  GuMM  agoinst  Ttrie. 

February  3id. 

(kmnum  Law  1*  Error  wQl  lie  on  s  judgment  in  a  special  case  stated  on  an  inter- 

Procedure  Act,  pleader  issue. 

1860,  23  4*  24  2*  ^  December  1856,  8.  j-  F^  of  London,  owners  of  the  sUp  8^ 

Vict,  c,  126.  mortgaged  it  to  the  plaintiff  to  secure  the  repayment  of  2500^.,  and 

B,  16.  assigned  to  him  all  the  freights,  earnings,  gains,  profits  and  adTantages 

Interpleader,  ^  ^  made,  earned  and  gotten  bj  the  ship,  and  authoiued  him  to  demand 

Special  case,  ^^  recover  all  sums  due  for  freight  ana  earnings  of  the  ship.    At  this 

Errar*  ^^®  ^^^  ^'  "^f^^  under  charterparty  to  sail  to  Cuba  and  back,  whidi 

Ship,  Toyage  she  performed,  and  on  her  arrival  in  EnaUmd  in  1857,  default 

Mortgage,  having  been  made  in  payment  of  the  250(V.,  the  plaintiff  put  a  stop-order 

Freight,  on  the  freight,  whereupon  S,  4"  ^'  agreed  that  the  future  freight  should 

BiU  of  lading  ^  P<^d  to  him,  and  the  captain  was  informed  of  this  arrangement.    In 

tn  part  October,  1857,  the  8,  was  under  charter  to  cairv  a  caico  of  coals  to  the 

printed,  ^^  Indiee,  and  8,  #  F,  arran^  with  /.  #  Co,,  of  London,  merchants, 
for  a  purchase  of  timber  at  AT.,  in  Cuba,  to  be  snpi^iod  by  T,fCo,,  and 
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(•be  lent  home  in  the  8^  and  for  payment  of  which  /.  #  (h.  had  giTen    •      1865 

I  letter  of  credit  on  If .  ^  Co.,  of  Havannah,  nnderteking  to  accept  their  * 

dnfti  for  the  cost  of  the  caigo,  upon  presentation  asainet  the  atdppinff  Gvhm 

doeaments  to  be  forwarded  to  Z  ^  Cb,    Owing  to  delay  in  the  ontward 

yopft,  T.  i  Co,  dispoeed  of  the  timber  they  had  appropriated  aa  the  8*n        T* ujl 

cngo^  and  when  ahe  reached  M.  there  was  no  cargo  ready.    The  captain, 

hoverer,  purchased  throng^  T.  ^  Cb.,  a  cargo  on  acoonnt  of  hia  ownera, 

•ad  on  its  being  reeeiTed  on  hoard  jj^are  to  T.  ^  Cb.  a  bill  of  lading;  in 

pait  printed,  by  which  he  bonnd  himself  to  ddirer  "  in  the  like  good 

ovder  in  the  said  port,  or  in  anch  other  my  manifest  may  appoint,  to 

Older who on  faithful  deliTery  thereof  beins  shewn  shall  pay  me 

fer  freight  and  oonverance ."    T,  #  Co,  sent  an  invoice  to  ilf .  #  Co,, 

which  stated  that  the  goods  were  shipped  **  by  order  of  M,  f  Co.,  of 
Emmnait  and  for  account  of  risk  of  whom  it  may  concern."  Jv.  #  Co, 
peid  the  imount  of  the  inroice  in  their  account  with  T.  ^  Co.,  and  drew 
CO  X  ^  Cb.  forthe  amonnt,  and  sent  the  bill  of  lading  to  them.  /.  ^  Co, 
leflwed  to  honour  the  bills,  and  in  conaequence  M.  ^  Co,  arranged  with 
the  defendant  to  accept  and  take  them  up  for  the  honour  of  the  drawer, 
vhieh  he  did,  reeeiTing  at  the  same  time  from  Z  #  Co.  the  bill  of  lading 
indomd  in  blank  by  T.  ^  Co,  8.  j-  F,  became  bankrupts.  U^  an 
,  iniieh 


intemleader  issue,  iniieh  raised  the  Question  whether  the  plaintiff  was 
legidly  or  e<][uitably  entitled  to  any  freight  aa  against  the  defendant : 
Held,  afinmng  the  judgment  of  the  Qneen'a  Bench,  that  the  plaintiff 
hb  entitled  to  freight  under  the  assignment 


THIS  was  an  interpleader  issue  to  determine  the 
right  to  freight  alleged  to  be  payable  by  the 
defendant  to  the  plaintiff  in  respect  of  goods  carried  in 
a  certain  ship  on  a  voyage  from  Manzamllas  in  Ctiba, 
to  London;  and  a  verdict  was  found  for  the  plaintiff 
nibject  to  the  opinion  of  the  Court  of  Queen's  Bench 
upon  a  special  case.  The  Court  below  having  given 
judgment  for  the  plaintiff,  see  4  jB.  ^  /S'.  680,  the 
defendant  brought  error. 

The  case  was  argued  before  Eble  C.  J.,  Pollock 
C  B.,  WiLLEs  J.,  Channsll  B.  and  Figott  B. 

Montague  Smithy  for  the  plaintiff. — There  is  a  preli- 
minaiy  objection,  that  error  will  not  lie  on  a  judgment 
in  a  special  case  stated  on  an  interpleader  issue.  The 
intention  of  the  Legislature  in  stat.  1  &  2  W.^c.  58. 
was  that  the  judgment  of  the  Court  in  which  the  issue 
was  tried  should  be  final.    By  sect.  2,  ''  the  judgment 
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1865.  in  any  snch  action  or  issue  as  may  be  directed  by  the 
Qjjjg^  Court  or  Judge,  and  the  decision  of  the  Court  or  Judge 
'^^1^  in  a  summary  manner,  shall  be  final  and  conclusive 
against  the  parties,  and  all  persons  claiming  by,  from, 
or  under  them  /'  and  by  sect  1  the  costs  are  in  the  dis- 
cretion of  the  Court  below.  Before  the  Common  Law 
Procedure  Acts  it  was  decided  that  error  did  not  lie  on 
a  judgment  on  an  issue  directed  under  stat.  1  &  2  AT.  4. 
c.  58.  unless  there  was  an  action ;  Kitiff  y.  Simmondi, 
in  error  (a),  affirmed  in  the  House  of  Lords  {b).  [He  also 
cited  Snook  v.  Mattock,  in  error  (c),  Thorpe  v.  Plowden, 
in  error  (rf).]  \^fFiUee  J.  By  The  Common  Law  Pro- 
cedure Act,  1854,  17  &  18  Vict  c,  125.  $.  82.,  a  special 
case  is  put  on  the  same  footing  with  reference  to  pro- 
ceedings in  error  as  a  special  verdict]  By  that  section, 
**  error  may  be  brought  upon  a  judgment  upon  a  special 
case  in  the  same  manner  as  upon  a  judgment  upon  a 
special  verdict,  unless  the  parties  agree  to  the  contrary/' 
It  does  not  alter  the  law  laid  down  in  King  v.  Simmondt, 
in  error  {a);  or  give  error  on  a  special  case  in  proceedings 
where  a  writ  of  error  would  not  lie;  it  applies  to  the  special 
case  which  stat.  8  &  4  ^.  4.  c.  42.  s.  25.  enabled  parties 
to  state  without  going  down  to  trial.  In  fFithert  v. 
Parker,  on  appeal  (e),  which  was  an  issue  in  the  form 
prescribed  by  stat  8  &  9  Vict.  c.  109.  s.  19.,  it  was  held 
that  the  right  of  appeal  given  by  sect  34  of  The  Com- 
mon Law  Procedure  Act,  1854,  in  applications  for  new 
trials  applied  to  a  feigned  issue  under  The  Interpleader 
Act    The  Court  distinguished  between  an  appeal  given 

(a)  7  Q.  B.  289.  310,  311.  (6)  1  K  L.  C.  764. 

{e)  6A.fE,  239.  241—243.  {d)  2  Exek.  387. 

(•)  ^KiKBiO. 
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bj  itatate  and  proceedings  in  a  writ  of  error  which  are        1865. 
governed  by  established  rules  of  practice.  Gvm 


Ebli  C  J.  We  think  that  error  will  lie  on  a  judg- 
ment in  an  interpleader  suit.  Besides,  this  is  a  special 
case  stated  by  order  of  a  Judge,  and  judgment  has  been 
giTea  upon  it  The  Common  Law  Procedure  Act,  1860, 
23  &  24  Fid.  c.  126.  i.  16.,  allows  error  to  be  brought 
npoa  that  judgment. 

Sir  G.  Eonyman,  for  the  defendant,  urged  the  same 
aignments  as  were  urged  in  the  Court  below,  and  cited 
Akxamkr  y.  Simms  (a),  Sanders  v.  Vanxeller,  in  error  (i). 

Mmtague  Smith,  for  the  plaintiff,  was  not  called  upon. 

Eus  C  J.  We  are  of  opinion  that  the  judgment 
of  the  Court  below  should  be  affirmed.  The  ship 
bdongeci  to  Messrs.  Skeene  jf  Freeman,  and  while 
earning  freight  the  plaintiff  took  possession  of  her  as 
mortgagee,  and  became  entitled  to  any  freight  in  the 
course  of  being  earned.  At  that  time  the  ship  was 
carrying  a  cargo  which  it  was  contended  was  the  property 
of  the  ahip  owners,  and  therefore  that  no  freight  would 
be  dne.  But  the  whole  fallacy  of  the  argument  on  the 
part  of  the  defendant  is  in  asserting  that  the  cargo  had 
become  the  property  of  Skeene  jr  Freeman.  Thero  was 
great  difficulty  in  obtaining  a  cargo  at  Manzanilla,  and 
Messrs.  Torres  jf  Co.  at  that  place  had  caused  goods 
to  be  put  on  board  the  ship  which,  on  certain  contin- 

(a)  bJkG.IHi^G.  57.  (6)  4  Q.  B.  260. 


Trau. 
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1865.  gencies  being  realized,  voiild  have  become  the  property 
Qj^^  of  Skeene  jr  Freeman ;  but  those  coutingencies  did  not 
j,^',^  happen.  Torres  ^  Co.  kept  the  controul  of  the  goods, 
and  did  not  intend  to  part  with  the  property  in  them 
until  the  price  was  paid :  the  invoice  stated  that  Torres 
jr  Co.  had  shipped  the  goods  "  by  order  of  Messrs. 
Morrison  jf  Co.,  and  for  account  of  risk  of  whom  it 
may  concern/'  and  the  bill  of  lading  was  to  the  order 
of  the  loaders  of  the  goods.  The  goods  were  never 
offered  to  the  assignees  of  Skeene  Sf  Freeman,  who  had 
become  bankrupt;  and  they  had  no  opportunity  of 
obtaining  possession  of  them,  for,  in  London,  the  defend- 
ant, for  the  honour  of  the  drawer,  took  up  the  bilb 
drawn  by  Morrison  Sp  Co.  on  Iminff  ^Co.,  and  took  to  the 
bill  of  lading  and  demanded  the  delivery  of  tlie  cargo. 
Therefore  there  was  an  implied  duty  on  him  to  pay  the 
freight,  and  the  reasons  stated  by  the  Judges  of  the 
Court  below  for  the  judgments  which  they  gave  appear 
to  us  sound. 

The  rest  of  the  Court  concurring, 

Judgment  affirmed. 
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1865. 


Pope,  appellant,  Whallet,  respondent.         Saturday, 

The  Hgikets  and  Fain  Clauses  A<st,  1847»  10  &  11  Viet.  c.  14.  i.  13.,  MariHa  and 
cnets,  that  "after  the  maiket  place  is  open  for  public  nse  evezy  penon  jt^^j  CUium9 
other  than  a  licensed  hawker  who  shall  sell  or  expose  for  sale  in  any   j^  |^y 
pboe  within  the  prescribed  limits,  except  in  his  own  dwelling  place  or  shop,    ioj.ii  yict, 
SDjtttieles  in  respect  of  which  toUs  are  by  the  special  Act  authorised  ^  14.  ji.  i^ 
to  be  taken  in  the  market,  shaU  for  e^eiy  such  ofienoe  be  liable  to   ^gyi^^ 
speDslty."    Held,  that  in  order  to  exempt  from  penalty  under  this  jp^J^if^. 
seetioo,  a  parlr  must  be  shewn  to  hare  sold  the  maiketable  articles  ^* 

in  what  is  really  his  own  private  shop,  and  not  in  such  a  way  as  to 
eoostitDte  a  different  market  from  the  legal  one:  and  in  order  to  deter- 
iBine  this  question  all  the  elements  of  the  case  must  be  taken  into  oon- 
sidoation,  although  not  one  of  them  alone  might  be  eondusiye  upon  it. 

rjASE  stated  by  josticea  under  atat  20  &  21  Vict. 

c.  43.  s.  2. 

At  a  Petty  Sessions  for  the  borongh  of    Wigan^ 

in  the   county    of    Lancaster^    an    information   was 

preferred    by  the    respondent    against  the    appellant 

under  stat  10  &  11  VicL  e.  14,  charging  "  that  within 

the  space  of  six  calendar  months  then  last  past,  to 

wit,  on  the  16th  September,  1864,   at    the   borough 

aforesaid  (the  said  borough  being  then  and  there  a 

borough  within  which  a  Local  Board  of  Health  had  been 

vtd  was  duly  constituted  and  appointed,  and  being  then 

and  there  a  borough  by  and  to  which  The  Public  Health 

Act,  1848,  The  Local  OoTcmment  Act,  1858,  and  the 

l^viaions  of  The  Markets  and  Fairs  Ckuses  Act,  1847, 

la  10  far  as  they  related  to  markets,  had  respectively 

Wn  duly  adopted  and  applied,  and  being  then  and 

^crc  a  corporate  borough  within  the  limits  whereof 

there  had  been  and  was  established  and  held  a  market, 

^d  wherdn  a  market  place  was  opened  for  public  use 

before  the  constitution  of  a  Local  Board  therein),  did 
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IHQSi  expose  for  sale  in  a  certain  place  there  situate^  called 
PopB  The  Crofters^  Arms  Yard,  such  place  being  within  the 
Whallbt.  pi^escribed  limits  of  the  said  borough  and  of  the  Local 
Board  of  Health  of  the  said  borough^  and  such  place 
being  then  and  there  not  Within  the  limits  of  the  market 
of  the  said  borough,  she  being  then  and  there  a  person 
other  than  a  licensed  hawker,  and  such  place  not  being 
then  or  there  her  own  dwelling-place  or  shop,  certain 
articles  in  respect  of  which  tolls  were  authorised  and 
of  right  hj  law  authorized  to  be  taken  in  the  market 
of  the  said  borough,  to  wit,  manuiactured  goods  con- 
sisting of  laces,  tape,  buttons  and  combs,  contraiy  to 
the  statute  &c/' 

Wigan  is  an  ancient  borough,  having  an  ancient 
market  place,  the  mayor,  aldermen  and  burgesses  of 
the  borough  being  the  owners  of  the  tolls,  pickage  and 
stallage ;  there  is  a  Local  Board  of  Health  constituted 
for  the  borough  under  The  Public  Health  Act^  1848,  and 
within  the  borough  The  Local  Oovernment  Act,  1858,  and 
The  Markets  and  Fairs  Clauses  Act,  so  far  as  relates  to 
markets,  have  been  adopted  and  applied.  The  ancient 
market  days  were  Monday  and  Friday  in  each  week, 
but  under  bye-laws  Tuesday  and  Saturday  were  added, 
and  it  was  ordered  that  the  market  should  be  held  in  a 
specified  place  within  the  borough.  On  and  prior  to 
16th  September,  1864,  the  respondent  was  lessee  of  the 
market  tolls,  pickage  and  stallage,  under  the  corporation. 
A  market  was  held  within  the  borough  on  Fridayt 
the  16th  September,  1864,  on  which  day  the  appellant 
exposed  laces,  tapes,  buttons  and  combs  for  sale, 
within  the  borough,  *not  indeed  within  the  limits 
of  the  market  as  fixed  by  the  bye-laws,  but  within  a 
yard  at  the  back  of  and  appurtenant  to  The  Crofltri 
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Amt  public  house.    The  place  where  these  articles       1865. 
lere  exposed  for  sale  was  composed  as  foUows.    The        Pops 
main  support  consisted  of  poles  or  pieces  of  wood  which     Whilst. 
had  formerly  been  used  as  a  stall  in  the  market  place^ 
bat  had  been  let  into  the  ground  in  77^  Crofters'  Arms 
Tardy  and  for  some  time  used  as  a  stall  there.    This 
stall  consisted  of  the  upright  posts  fixed  in  the  ground^ 
of  cross  pieces  of  wood  on  which  the  counter-boards 
▼ere  supported^  and  a  wooden  roof  projecting  a  con- 
siderable distance  beyond  the  counter-boards  on  each 
side,  so  as  to  shelter  the  seller  on  one  side  and  the 
eostomers  on  the  other.  The  seller  was  protected  behind 
by  a  wooden  framework. 

.  Subsequently  to  the  conviction  of  a  man  named  John 
Beedeyy  under  a  similar  charge^  for  exposing  goods  for 
Bile  on  a  similar  stalls  the  appellant's  stall  along  with 
others  had  undergone  the  following  alterations^  viz., 
from  the  floor  up  to  the  level  of  the  counter-boards,  at 
one  end,  slabs  of  wood  or  undressed-boards  had  been 
nailed  to  the  posts ;  from  these  boards  up  to  the  square 
of  the  structure  a  loose  window  frame  had  been  placed 
St  one  end,  and  a  fixed  window  frame  from  that  up  to 
the  roof;  adjoining  the  windows  and  slabs  there  was 
s  moveable  shutter  or  door,  giving  access  to  the  back 
of  the  counter-board  where  the  seller  stood ;  the  other 
end  of  the  structure  and  the  side  behind  where  the 
seller  stood  were  entirely  boarded  up.  In  firont,  firom 
tte  counter-board  to  the  ground,  slabs  or  boards  were 
nailed  to  the  upright  posts,  and  fiK>m  the  counter-board 
to  the  roof  there  was  a  loose  shutter  extending  to  the 
^hole  length  (except  the  breadth  of  a  door  at  one  end), 
whidi  was  removed  during  business  hours.  The  door 
St  the  end  of  the  loose  shutter  was  upon  hinges,  and 
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1866.  had  a  lock  upon  it^  which  could  be  locked  or  unlocked  on 
J^jpi  **^®  outside.  The  place  inside  where  the  seller  stood 
Whallst  ^*®  about  2  feet  6  inches  broad.  There  was  in  that 
breadth  a  floor  made  of  boards  where  the  seller  stood, 
but  under  the  counter-boards  and  in  front  where  the 
buyer  stood  the  surface  of  the  ground  was  bare  and 
uncovered^  save  by  the  counter-boards  and  the  roof* 
The  structures  of  the  appellant  and  others  were  placed 
side  by  side  in  a  row,  and  were  set  back  to  back,  so  that 
the  fronts  of  the  stalls  faced  each  other,  affording  a 
double  space  for  buyers,  sheltered  in  some  measure  from 
wet  by  the  projecting  roofs  meeting  each  other.  The 
moveable  glass  window  and  the  loose  shutters  had  no 
hinges,  but  were  so  made  that  they  could  be  taken 
down,  and  when  put  up  again  fastened  inside.  The 
dimensions  of  each  of  those  structures  were  as  follows  : 
the  height  from  the  ground  to  the  square  was  6  feet 
6  inches,  and  from  the  ground  to  the  centre  of  the  roof 
was  9  feet  6  inches ;  the  window  frame  at  the  end  was 
nearly  4  feet  wide ;  the  breadth  of  the  structure  was 
about  6  feet  10|  inches,  including  the  projection  of  the 
roof  on  each  side  of  the  counter-boards  where  the  seller 
and  buyer  stood ;  the  length  of  the  structure  was  about 
18  feet :  the  space  between  two  stalls  fronting  each 
other  was  entirely  open  at  all  times,  and  was  common 
to  the  customers  of  both  stalls.  There  were  shelves  in 
the  appellant's  structure,  and  it  was  proved  that  some 
of  the  structures  of  the  same  kind  and  in  the  same 
yard  were  papered,  but  no  evidence  of  being  papered 
was  given  as  regarded  that  of  the  appellant. 

The  structures  did  not  adjoin,  neither  were  they  in 
any  manner  connected  with,  any  house  or  other  building 
of  a  substantial  character,  and  they  were  of  a  slight  and 


POPB 

Whallet. 
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QDsubetantial  character^  and  were  not  proof  against  the        1865« 

weather.    The  cost  of  the  structure  was  from  4/.  to  5/. 

The  structure  was  made  at  the  expense  of  the  landlady 

of  the  public  house,  who  let  each  stall  by  the  week ; 

the  appellant  haying  taken  her  stall  from  her  by  the 

week  at  the  rent  of  2s.  a  week.     The  other  occupants  of 

thoBe  structures  were  not  and  never  had  been  rated  to 

the  poor  and  highway  rates  in  respect  of  them. 

The  appellant  and  other  holders  of  similar  structures 
had  access  to  them  whenever  they  thought  fit.  They 
exposed  goods  for  sale  there  every  day  in  the  week. 
The  customers  as  a  rule  stood  in  front  and  outside  the 
stracture  when  they  made  their  purchases,  but  evidence 
was  given  that  they  could,  if  they  chose,  go  into  the 
narrow  space  of  2  feet  6  inches  where  sellers  stood. 
The  stall  holders  generally  removed  their  goods  at  night, 
though  some  evidence  was  given  that  in  some  instances 
goods  were  left  there  all  night,  but  the  witnesses  would 
not  state  that  the  structures  were  such  as  would  render 
it  safe  to  leave  anything  valuable  all  night.  As  regarded 
the  appellant,  it  was  not  proved  that  any  person  went 
inside  her  structure  to  purchase,  or  that  she  ever  left 
goods  on  the  premises  at  night ;  neither  was  the  contrary 
proved. 

It  was  contended  on  the  part  of  the  appellant  that 
the  place  in  question  was  her  own  shop  within  the 
meaning  of  the  exception  in  The  Markets  and  Fairs 
Chuses  Act,  1847,  sect.  13. 

The  justices  were  of  opinion  however  that  this  was 
not  sa  First.  Because  of  its  want  of  a  stable  and 
substantial  character.  Secondly.  Because  it  was  a 
mere  alteration  of  what  had  undoubtedly  been  a  stall, 
in  order  to  evade  the  provisions  of  that  Act    Thirdly. 

VOIfc  VI.  T  B,  &  s. 
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1865.  Because,  though  it  was  possible  for  a  customer  to  go 
Popi  inside  for  the  purpose  of  buying,  yet  it  was  obvious, 
Whallbt.  ^^^^  *^^  ^®T^  narrow  space  behind  the  counter-boards 
(about  30  inches  in  breadth),  and  from  the  fact  of  the 
shutter  in. front  being  regularly  removed  for  the  purpose 
of  selling  goods,  that  such  was  never  intended,  and  in 
practice  could  not  be  the  case,  and  that  the  user  of  this 
structure  must  necessarily  be  the  same  as  of  a  stall  where 
the  seller  stands  inside  and  the  buyer  outside.  Fourthly. 
Because  the  structure  was  not  of  such  a  nature  as  either 
to  protect  goods  against  rain  or  render  it  safe  to  have 
goods  of  value  on  the  premises  during  the  night  without 
their  being  otherwise  protected. 

And  it  also  appearing  to  the  justices  that  the  evidence 
brought  the  case  within  the  operation  of  sect  13  of  The 
Markets  and  Fairs  Clauses  Act,  1847,  they  gave  their 
determination  against  the  appellant,  and  the  question 
was,  were  they  right  in  so  deciding? 

The  question  turned  on  The  Markets  and  Fairs 
Clauses  Act,  1847,  10  &  11  Vict.  c.  14.  Sect  13.  "  Alter 
the  market  place  is  open  for  public  use  every  person 
other  than  a  licensed  hawker  who  shall  sell  or  expose 
for  sale  in  any  place  within  the  prescribed  limits,  except 
in  his  own  dwelling  place  or  shop,  any  articles  in  respect 
of  which  tolls  are  by  the  special  Act  authorized  to  be 
taken  in  the  market,  shall  for  every  such  offence  be 
liable  to  a  penalty  not  exceeding  40sJ' 

Keane  {Cottingham  with  him),  for  the  appellant. — 
The  question  is  whether  this  particular  structure  is  a 
"  shop''  within  the  meaning  of  The  Markets  and  Fairs 
Clauses  Act,  1847,  10  &  11  Vict.  c.  14.  s.  13.  The 
evidence  shews  that  it  was  the  appellant's  own  shop. 
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The  Ibnn  of  the  structure^  its  being  covered  up,  its        1865. 

bring  locked  at  night,  goods  being  stored  in  it>  its  being        popc 

aposed  to  the  public^  and  whether  they  stood  on  the     ^b^i.it, 

inside  or  the  ontside^  are  the  affair  of  the  proprietor 

alone.    [He  referred  to  Com.  Dig.  Market^  (F  3),  Moslejf 

T.  Walker  {a\    Jlu  Mayor  ffc.  of  Macch^ld  y.  Chap^ 

■fill  (A),   The  Llandaff  ffe.  Market  Company,  appts., 

Lgndon,  respt  (c),  WilUhire  v.  Baker  {d%  and  WilUhire, 

appi,  WtOett,  respt.  {e\  all  three  decided  on  The  Llandaff 

and  CanUm  District  Markets  Act,  1858,  21  &  22  VicU 

e.  CT.  I.  25.]     Blackburn  J.  I  do  not  think  the  sense  of 

tlie  vord  ''  shop  "  in  other  statutes  bears  much  on  this 

matter.      [He  cited  Rex  v.  Tfte  Inhabitants  of  Caver- 

<*«»  (/)f  Beg.  V.  Hill  {g\   The  Mayor  of  Yarmouth  v. 

Groom  (A),  Reg.  v.  Sanders  (i),  Reg.  v.   Carter  (J).] 

There  are  also  several  cases  decided  on  the  registration 

clanses  of  The  Reform  Act,  2  W.  4.  c.  45.  e.  27.,  and  of 

The  Registration  of  Voters  Act,  6  &  7  Vict.  c.  18.,  as  to 

the  meaning  of  the  word  «'  shop  '* ;   Watson  t.  Cotton  (*) 

is  one.    \MellorJ.    They  will  not  help  us  much.] 

Fkld  (Le  Breton  with  him),  for  the  respondent. — The 
qaestioQ  turns  on  the  construction  of  a  modem  Act  of 
Parliament,  not  on  what  may  have  been  the  meaning  of 
the  word  ''shop**  some  hundred  years  aga 

At  common  law  selling  in  a  private  shop  was  no 
infirmgement  of  a  market ;  The  Mayor  ffc.  of  Macclesfield 

{a)  13.^0.40.  {b)  12  M.  f  W.  18. 

(e)  8  C.  A  ^:  A  613.  (4)  11  C.  A  N.  3.  237. 

W  Ilia:  240.  (/)4A#a883. 

{Sl)2Moo.  ^  R.  468.  (%)  Iff.fa  102. 

(0  9C.^P,  79.  0*)  1  <^*^'  t  ^'  173. 

(4)171./.  aP.68. 

Y   2 
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1865.  ▼•  Chapman  (a).  The  object  of  the  Legislature  in  thid 
Pope  section  was  to  give  a  remedy  for  the  infringement  of 
Whallxt.  *^^  rights  of  owners  of  tolls  in  markets.  In  The  Han- 
daff^c.  Market  Company ,  appts.,  Lyndon^  respt.  (6),  Erk 
C.  J.,  p.  524,  says, "  The  intention  (i.  e.  of  The  Llandaff 
and  Canton  District  Markets  Act,  1858,  21  &  22  Vict, 
c.  cv.  8.  25.),  was,  that  the  established  traders  of  the 
district  who  carry  on  their  business  in  their  own  dwelling 
houses  or  shops  should  not  be  interfered  with/'  [He 
referred  to  the  definitions  of  the  words  '^shop''  and 
''  stall  **  given  in  the  Dictionaries  of  Johnson^  Wehster 
and  Richardson.'\ 

Moreover,  the  question  in  this  case  is  in  reality  very 
much  one  of  fact,  which,  the  justices  having  decided, 
the  Court  will  not  reverse  their  decision  unless  they 
appear  to  have  erred  in  some  principle  of  law.  The 
several  matters  stated,  though  some  of  them  are  import- 
ant to  be  taken  into  consideration,  are  none  of  them 
conclusive. 

Keane,  in  reply,  was  about  to  produce  a  model,  but 
the  Court  intimated  that,  in  order  to  avoid  travelling 
out  of  the  case,  he  had  better  not  use  it 

Blackburn  J.  The  conviction  must  be  affirmed. 
The  case  turns  entirely  on  the  proper  construction  of 
The  Markets  and  Fairs  Clauses  Act,  1847,  10  &  11 
Vict,  c,  14.  8.  13.,  [his  Lordship  read  the  section]  ; 
and  the  question  is,  what  is  meant  by  the  expression 
"  shop  "  in  this  section  ?  Looking  at  the  object  of  the 
Act  it  was  to  introduce  such  clauses  as  would  now  be 
proper  to  be  put  into  the  grants  in  local  statutes  relating 
(a)  12  ilf.  ^  W.  18.  (4)  8  C.  B.  N,  8.  615. 
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to  markets.    What  did  the  L^islature  intend  with        1865. 
rtference  to  such  an  object  ?  pops 

It  is  important  to  see  what  was  the  law  before  the     wbjuxkt. 
statute  with  respect  to  the  simple  grant  of  a  market. 
The  Mayor  Sfc.  of  Macclesfield  y.  Chapman  (a)  shews 
that,  if  not  finally  decided,  it  was  in  one  Court  at  all 
efents  deemed  the  better  opinion,  that  the  grant  of  a 
market  did  not  confer  a  right  on  the  grantee  to  prevent 
other  persons  selling  marketable  articles  in  their  own 
houses  or  shops  within  the  limits  of  the  market     Such  a 
right  might  exist  by  prescription,  as  appears  from  Mosley 
V.  Chapman  (ft),   but   a  modem  grant  of  market  by 
diarter  had  not  that  effect     Still  it  is  equally  certain, 
as  appears  from    the    observations    of  Bayley   J.   in 
Moiley  V.  Walker  (c),  referring  to  Mosley  v.    Chad- 
wdiy  reported    in  the  note  (a)   to  that   case,  p.  47, 
''that  the  lord  having  a  right  of  market  in  a  particular 
place  a  stranger   could  not  lawfully  set  up  what   in 
zeaKty  was  a  different  market  in  that  place.''    That 
was  the  test,  whether  the  Crown  granted  the  right  of 
market  by  modem  charter,  in  which  case  any  person  in 
the  neighbourhood  might  continue  to  sell  in  a  private 
house  without  being  liable  to  an  action,  but  if  he  set  up 
loch  a  thing  as  was  in  reality  a  different  market  in  that 
place,  that  was  necessarily  an  injury.    This  gives  us'the 
idea  what  is  substantially  meant  by  a  ^*  shop  '*  in  this 
enactment.    Wherever  a  person  is  really  selling  in  his 
own  private  shop  then  he  will  not  be  liable  to  a  penalty 
now,  just  as  he  would  not  have  been  liable  to  an 
action  in  olden  times.    But  when  parties  are  in  reality 


(a)  12  AT.  #  W,  18.  (h)  7  B,  ^  C,  40. 

(c)  7  ^.  #  a  40.  53. 
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I865«  tettiDg  up  a  market,  tliis  is  not  a  priyate  shop  within 
j^^^^  the  meaning  of  this  Act,  but  is  a  market  for  holding 
Wballit  ^^^^^  *^®y  ^ould  be  open  to  an  action  at  common  law. 
Let  us  look  then  to  the  particular  case  before  us.  If 
this  were  a  permanent  private  shop  the  penalty  should 
not  be  enforced.  Now  I  do  not  think  that  any  one 
of  the  elements  here  taken  into  consideration  by  the 
justices  is  conclusive.  They  sum  them  up  very  welL 
They  say  this  was  not  a  "  shop."  First.  "  For  want  of  a 
stable  and  substantial  character."  That  is  not  decisiTe. 
Secondly.  ''Because  it  was  a  mere  alteration  of  what 
had  undoubtedly  been  a  stall  :*'  a  very  important  de- 
ment, but  not  conclusive  either.  And  so  of  the  rest.  I 
may  add  the  short  term  for  which  "  the  structures'^  were 
rented.  All  these  are  elements  to  be  taken  into  con- 
sideration to  see  if  these  were  such  shops  as  the  Legis- 
lature contemplated.  The  justices  having  taken  them 
all  into  their  consideration  have  decided  the  question, 
but  I  must  say  if  it  were  a  question  of  fact  for  me  I 
should  have  decided,  as  the  justices  have  done,  that  this 
was  really  setting  up  a  market. 

Mellor  J.  (the  only  other  Judge  present)  Mr. 
Keane  has  urged  all  that  could  be  urged  on  behalf  of 
his  client.  But  looking  at  the  statute,  its  obvious 
intention  was  to  introduce  into  local  Acts  certain  clauses 
relating  to  markets  and  fairs;  as  has  been  done  in  The 
Railways  Clauses  Consolidation  Act,  1845,  8  &  9  Vict. 
e.  20.,  relating  to  railways,  which  were  to  be  of  a 
general  character  calculated  to  meet  all  circumstances. 

The  intention  of  it  was  to  establish  market  places 
under  proper  control  It  was  to  prevent  the  infringe- 
ment of  market  rights,  and  when  we  look  at  the  pre- 
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▼ions  dednons  as  to  what  is  meant  by  seUing  in  what        18G5; 
are  in  reality  priyate  houses  or  shopa^  it  is  reasonable        pop^ 
to  hold  that,  when  the  L^slature  say  you  shall  not     ^baust. 
idl  except  in  snch^  they  meant  to  protect  persons  bonft 
fide  so  selling. 

I  agree  with  my  brother  BlacKbum  that  each  one  of 
the  drcumstanoes  relied  on  by  the  justices  here  was  im* 
portant  to  be  tak^i  into  consideration^  but  was  not  oon- 
donye.  The  justices  hare  drawn  the  conclusion  that 
these  structures  are  not  shops,  and  we  think  they  came 
to  the  right  conduaion,  although  I  do  not  say  we  should 
not  haye  sustained  their  yiew  if  they  had  held  other- 
iriae. 

The  true  definition  of  shop,  I  think,  means  a  place 
not  only  tor  selling  but  for  storing;  for  instance,  a 
drapery  shop  is  a  place  for  storing  drapery  goods,  and 
nidi  like.  But  this  is  not  absolutely  decisiye  on  the 
question,  for  in  a  fishmonger's  shop  there  may  be  yery 
perishable  artidea  not  meant  for  storage. 

Conyiction  affirmed^ 
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January^th.'] 

Bankruptcy, 
Fraudulent 
preference. 
Demand  by 
creditor. 


Bills  and  another,  assignees  of  W.  Smith, 
against  C.  Smith  (a). 

1.  A  payment  made  by  a  debtor  on  the  eve  of  banlmiptcj,  ofut  of  » 
fund  which  would  otherwise  be  distributable  among  his  creditors,  without 
a  demand  by  the  particular  creditor,  is  not  necessarify  a  finaodulent 
preference. 

2.  In  an  action  by  the  assignees  of  a  bankrupt  to  recorer  back  a  snm 
of  mouey  alleged  to  haye  been  paid  by  way  of  fraudulent  preference,  the 
Judge  left  to  the  jury  as  a  question  of  fact  whether  at  the  time  of  the 
payment  to  the  defendant  bankruptcy  was  contemplated  by  the  bank- 
rupt, and  that,  if  the  payment  was  in  contemplation  of  baDkruptcy  and 
Toluntary,  they  ought  to  infer  that  it  was  intended  to  prevent  the  equal 
distribution  of  the  property  amongst  the  general  creditors,  in  which 
case  it  would  be  void  as  against  the  assignees :  that  if  the  bankmptt 
though  he  was  aware  that  bankruptcy  was  unavoidable,  and  though  no 
application  had  been  made  for  payment,  paid  the  debt  simply  in  dis- 
charge of  the  obligation  he  had  entered  into  to  pay  on  a  given  day, 
without  any  view  of  giving  a  preference  to  that  particular  creditor  at 
the  expense  of  the  rest,  the  payment  would  not  be  a  fraudulent  preference 
within  the  meaning  of  the  bankrupt  law.  Held,  a  right  direction. 

^HIS  was  an  action  by  the  assignees  of  WilUam  Smith, 
a  bankrupt,  against  Charles  Smithy  the  brother  of 
the  bankrupt^  to  recover  back  a  sum  of  money  alleged 
to  have  been  paid  to  him  by  the  bankrupt  by  way  of 
fraudulent  preference.  It  was  tried  before  Blackburn  J. 
at  the  Lincolnshire  Summer  Assizes,  1864,  when,  a 
verdict  having  been  returned  for  the  defendant, 

Hayes.  Serjty  in  Michaelmas  Term,  1864,  obtained  a 
rule  for  a  new  trial  on  the  ground  of  misdirection,  citing 
Marshall  v.  Lamb  (&). 

This  rule  was  argued  in  the  present  Term,  on  the  1 3th 

January;  before  Cockburn   C.   J.,   Blackburn  and 

Mellor  JJ.,  and  Crompton  J.  (who  left  the  Court 

before  the  close  of  the  argument). 

(a)  This  case  was  decided  during  the  Term,  and  has  been  accidentally 
misplaced. 
(A)  bQ.  3.116. 
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Mamday  and  J.  F.  Stephen  shewed  cause,  and  Hayes       iges. 
Serjt  and  Wills  were  heard  in  support  of  the  rule.  bi&u 

The  nature  of  the  case,  together  with  the  arguments  smvol 
upon  it,  fully  appear  in  the  judgment  of  the  Court.  It 
will  be  sufficient  to  add  that  The  Bankrupt  Law  Conso- 
lidation Act,  1849, 12  &  18  Vict.  c.  106.  s.  183.,  and  the 
following  authorities,  were  referred  ta  Alderson  v. 
Temple  {a\  Harmon  v.  Fishar  (6),  Thompson  v.  Free' 
man  {e\  Hartshorn  v.  Slodden  (d),  Crosby  v.  Crouch  {e\ 
GibbinsY.  Phittipps{f),  Hunt  v.  Mortimer  (y),  Facher  v. 
Coeh  (A),  Morgan  v.  Brundrett  (i),  Cooh  v.  Rogers  (j), 
Atkinson  y.  BrindaU  (A),  Gibson  t.  BouUs  {l\  Abell  y. 
DamU{m)^  Ogdeny.  Stone  (n).  Van  Casteel  y.  Booker  (o), 
Straehan  y.  Barton  (p),  Edwards  y.  G/y»  (y),  (r). 

Cur.  adv.  m<&. 

The  judgment  of  the  Court  was  now  deliyered  by 
CocKBURN  C.  J.    This  was  an  action  by  the  assignees 

of  William  Smith,  a  bankrupt,  to  recoyer  back  a  sum  of 

money  paid  to  the  defendant,  as  it  was  alleged,  by  way 

of  fraudulent  preference. 
On  the  trial,  eyidence  was  giyen  that  WiUiam  Smith 

became  a  bankrupt  on  the  14th  of  September,  1862. 

Before  his  bankruptcy,  and  at  the  end  of  April,  1862, 

(«)  4  Burr.  2235.  2240.  (6)  Qmp,  1 17. 

(0  1  T.  R.  155.  {d)  2B.^P,  682.  684. 

(«)  2  Camp.  166.  168,  pep  Lord  EUenbarouffh, 

(/)72?.  #  a  629,  634.  (g)  10  J5.  #  C,  44. 

(A)lA#i<<i.  145.  (f)  6A#^.289. 

U)  7  Jiiiy.  438.  (*)  2  5fn^.  2V:  C7.  225. 

(0  3  Scott  229.  (m)  1  Moo,  #  3f.  370. 

(»)  11  3f.  #  fT.  494.  (o)  2  £reA.  69^ 

W  11  £rcA.  647.  650.  (q)  2  R  j-  E,  29. 

(0  See  also  iTZooiEr  ▼.  <7(m«5,  4  Bingh.  20,  ^6do^^  ▼.  Burbage,  2  ^m<7A. 
^.  C.  444,  ?oUind  v.  ^/y»,  2  2).^  By.  310,  4  Biw^.  22  note  («),  (ri/^An> 
'.  (VoMi^,  2a^P,  801,  ^«?«?  ▼.  Cbnj»te6/^  4  C-  A  674. 
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1865.  he  had  applied  to  the  defendant^  CharUs  Sndth,  who 
Bills  was  his  brother,  for  a  loan- of  money.  Charles  Smith, 
Smith.  according  to  the  evidence,  which  the  jury  must  be 
taken  to  have  believed,  told  him  that  he  had  not  the 
money,  bnt  that  he  thought  he  conld  procure  it  from  his 
bankers  on  pledging  himself  to  repay  it  on  a  particular 
day,  and  he  asked  his  brother  WilUam  when  he  would 
be  able  to  repay  the  money,  and  was  told  on  the  1st 
July  then  next  The  defendant  then  went  to  his 
bankers  and  obtained  from  them  an  advance  of  the 
sum  required,  on  the  deposit  of  some  title  deeds,  on 
the  express  contract  that  he,  the  defendant,  would  repay 
the  money  on  the  1st  of  July.  He  returned  to  WilUam 
Smith,  and  informed  him  of  the  terms  on  which  he  had 
obtained  the  money;  and  the  money  was  lent  by  the 
defendant  to  William  Smith,  on  the  29th  of  April,  on 
the  security  of  a  promissory  note  payable  on  demand. 
A  few  days  before  the  Ist  of  July  the  brothers  again 
met,  when  WilUam  Smith,  without  any  fi!esh  applica- 
tion, told  the  defendant  that  he  should  be  prepared  to 
pay  him  on  the  1st  of  July,  and  requested  to  know 
the  amount  of  the  banker's  commission  and  other 
charges,  that  he  might  pay  the  whole  sum  at  once. 
He  was  told  what  they  were,  and  on  the  1st  otJuly,  with- 
out any  further  application,  brought  the  money  to  the 
defendant  and  paid  him.  William  Smith  was  in  good 
general  credit  till  some  time  after  this  payment;  but 
the  fact  was  that  he  was,  during  the  whole  period  of 
this  transaction,  and  had  long  been,  in  very  embar- 
rassed circumstances;  and  the  money  he  thus  obtained 
was  wanted  to  pay  off  a  creditor  then  pressing  him  for 
payment.  But  the  defendant  was  not  at  all  aware  of 
these  facts,  and  it  was  admitted  at  the  trial  that  the 
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whole  transaction  was  perfectly  bon&  fide  on  hia  part.        1865. 
The  evidence  shewed  that  the  affairs  of  fVUliam  Smith        bum 
ooDtinaed  to  get  worse^  and  that  on  the  Ist  of  July  they       smiVh. 
had  become  hopeless.   On  the  22ud  of^v^j^,  heissued 
a  circakr  to  his  creditors^  and  on  the  22nd  of  September 
became  a  bankrupt. 

It  was  left  to  the  jury  as  a  question  of  fiict 
wheAer^  at  the  time  of  the  payment  to  the  defend- 
ant bankruptcy  was  contemplated  by  William  Smith, 
and  they  were  told  that  if  the  payment  was  in 
contemplation  of  bankruptcy  and  voluntary^  they  ought 
to  infer  that  it  was  intended  to  prevent  the  equal  distri- 
bation  of  the  property  amongst  the  general  creditors,  in 
which  case  it  would  be  void  as  against  the  assignees.  So 
&r  no  complaint  is  made  of  the  direction;  but  my 
brother  Blackburn,  who  tried  the  cause,  further  told  the 
jury  that  if  the  bankrupt,  though  he  was  aware  that 
bankniptcy  was  unavoidable,  and  though  no  application 
had  been  made  for  payment,  paid  this  debt  simply  in 
diacharge  of  the  obligation  he  had  entered  into  to  pay 
on  a  given  day,  without  any  view  of  giving  a  preference 
to  thia  particular  creditor  at  the  expense  of  the  rest,  the 
payment  would  not  be  a  fraudulent  preference  within 
the  meaning  of  the  bankrupt  law.  The  jury  having 
fcond  for  the  defendant,  we  must  take  it  as  a  fact  that 
the  payment  was  made  by  the  bankrupt  bona  fide  and 
without  any  intention  of  giving  an  undue  preference  to 
flie  defendant.  And  the  question  is,  whether  the  direc- 
tion of  the  learned  Judge  to  the  jury  was  wrong  in 
telling  them  that  a  payment  made  under  such  circum- 
stances  was  good  as  against  the  assignees,  on  bankruptcy 
anpervening. 

On  the  part  of  the  plaintiffs  it  was  contended  that 


Smith. 
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1865.  ^^®  payment;  haying  been  made  by  tbe  bankrapt  with- 
^^  out  any  application  from  the  defendant,  must  be  taken 
to  have  been  purely  voluntary  on  his  part;  and  it  was 
urged  that  as  the  effect  of  such  a  payment  must  neces- 
sarily be  to  prevent  the  rateable  distribution  of  his  effects 
among  his  creditors,  and  so  to  defeat  the  bankrupt  law, 
and  as  a  man  must  be  taken  to  intend  that  which  is  the 
necessary  consequence  of  his  acts,  a  payment  made 
spontaneously  by  a  debtor  on  the  eve  of  bankruptcy 
must  necessarily  be  a  fraudulent  preference.  The  cases 
were  also  relied  upon  in  which  the  question  discussed 
had  been  whether  the  payment  had  been  made  volun- 
tarily,  or  on  the  demand  of  the  creditor;  and  the  lan- 
guage of  the  Judges,  in  pointing  out  this  distinction  as 
the  criterion  of  the  validity  of  the  payment,  was  also 
adverted  to,  as  shewing  that  the  absence  of  any  demand 
by  the  creditor  must  be  considered  conclusive  of  the 
payment  being  a  fraudulent  preference.  In  effect  the 
argument  for  the  plaintifib  came  to  this,  that  no  pay- 
ment made  by  a  debtor,  on  the  eve  of  bankruptcy,  out  of  a 
fund  which  would  otherwise  be  distributable  among  his 
creditors,  without  a  demand  from  the  particular  credi- 
tor, would  ^be  other  than  a  fraudulent  preference.  We 
are  unable  to  assent  to  this  proposition. 

There  is  no  doubt  that,  in  the  great  majority  of  cases, 
the  question  of  fraudulent  preference  would  be  deter- 
mined by  the  fact  of  the  payment  having  been  made 
spontaneously  by  the  debtor,  without  pressure  on  the 
part  of  the  creditor.  Unexplained,  a  payment  so  made 
would  carry  with  it  the  presumption  that  the  intention 
of  the  debtor  was  to  act  in  fraud  of  the  bankrupt  law. 
Hence  the  importance  of  requiring  proof  of  pressure  on 
the  part  of  the  creditor  in  order  to  rebut  the  inference 
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which  would  otherwise  arise  firom  the  apparent  spon-  1865. 
taneottSDess  of  the  act ;  and  hence  the  language  of  the  bilxj" 
Jadgesy  in  the  cases  referred  to,  in  distinguishing  g^^^H 
between  a  Tolnntary  payment  and  one  made  on  the 
pressure  of  the  creditor.  But,  it  by  no  means  follows 
that,  because^  in  the  majority  of  cases,  the  absence  of 
pressure  by  the  creditor  may  properly  lead  to  the  infer- 
ence that  the  debtor  intended  to  act  in  firaud  of  the  law, 
thst  circumstance  must  necessarily  be  conclusive  in  a 
case  where  other  circumstances  are  found  sujfficient  to 
rebnt  the  presumption  of  fraudulent  intention.  For,  it 
must  be  borne  in  mind  that  the  true  question  in  all 
these  cases  is  whether  the  intention  with  which  the 
payment  was  made  was  to  defeat  the  operation  of  the 
bankmpt  law.  It  is  this  intention  to  act  in  fraud  of 
the  kw  which  stamps  the  preference  of  the  particular 
creditor,  however  morally  honest,  with  the  character  of 
frand. 

It  may  not  be  unimportant  to  observe  how  the  law  as  to 
firandulent  preference  has  arisen.  The  statutes  relating  to 
bankruptcy  contained  no  provision  invalidating  payments 
made  prior  to  the  act  of  bankruptcy ;  but  the  Courts, 
from  the  time  of  Lord  Mai^field,  held  that  if  a  trader, 
in  contemplation  of  bankruptcy,  with  a  view  to  evade 
the  bankrupt  law,  preferred  a  particular  creditor,  to  the 
detriment  of  the  rest,  such  a  preference  was  a  fraud 
upon  the  law  and  the  transaction  could  not  stand. 

Lord  EUenboroughf  in  Crosby  v.  Crouch  {a\  says  that 
this  was  **an  excrescence  upon  the  bankrupt  laws,''  and 
that  in  his  opinion  the  cases  had  gone  far  enough  and 
ought  not  to  be  farther  extended.  Be  this  as  it  may, 
the  intention  of  the  party  making  the  payment  to  defeat 

(a)  2  Cbmp.  166.168. 
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1865.  the  law  was  always  considered  as  the  cardinal  point  od 
3jj^  which  the  whole  question  turned.  •«  Where  an  act  is 
Smith.  ^®^®  *^**  ^  ^^S^t  to  be  done/'  says  Lord  Mannfleld  in 
Harman  v.  Fishar  {a\  (by  which,  of  course,  he  means 
" right/' irrespectively  of* the  bankrupt  law),  ''and  the 
single  motive  is  not  to  give  an  unjust  preference,  the 
creditor  will  have  a  preference."  "  A  bankrupt,^  says 
Heaih  J.  mH<xrt$homy.  Slodden  (6),  ''has  the  disposition 
of  his  property  till  the  moment  when  he  commits  an 
act  of  bankruptcy;  and  unless  he  disposes  of  it  in 
fraudem  leffis,  his  transfer  will  be  good.  Fraud  indeed 
changes  the  complexion  of  things  both  in  civil  and  cri- 
minal cases.''  It  is  with  reference  to  the  intention  and 
motives  of  the  party  making  the  payment  that  the  fact 
of  threats  or  importunity  on  the  part  of  the  creditor 
becomes  in  the  majority  of  cases  a  matter  of  so  much 
importance.  Not,  indeed,  that  the  hostile  attitude  of 
the  creditor  will  of  itself  legalize  the  payment,  if  the 
debtor  was  uninfluenced  thereby,  and  the  payment  was 
made  voluntarily  by  the  debtor  and  with  a  view  to  pre- 
judice his  other  creditors;  Cook  v.  Rogers  (c).  The 
pressure  of  the  creditor  becomes  material  because,  as  is 
said  by  Lord  Ettenborough  in  Crosby  v.  Crouch  (d),  "his 
demand  repels  the  presumption  that  the  bankrupt,  upon 
the  eve  of  bankruptcy,  made  a  distinction  among  his 
creditors,  and  spontaneously  favoured  one  of  them  to  the 
prejudice  of  the  rest."  The  pressure  of  the  particular 
creditor  does  not  make  the  payment  any  the  less  con- 
trary to  the  policy  of  the  bankrupt  law,  which  seeks  to 
insure  the  rateable  distribution  of  the  insolvent  trader's 
assets,  but  which  distribution  is  defeated  by  the  pay* 

(a)  Cawp.  1 17. 123.  (b)  2  5.  #  P.  682. 585^. 

(e)  7  Bing,  438.  (d)  2  Camp,  165. 169. 
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ttent  to  the  single  creditor  whether  importunate  or  not.  1865. 
Neither  can  it  be  said  that  the  pressure  operates  to  bills 
eompd  payment  by  the  debtor;  for,  the  latter,  if  he  smTih. 
knows  that  bankruptcy  is  inevitable,  must  also  know 
that  it  will  protect  his  property  and  his  person  against 
the  individual  creditor.  The  effect  of  pressure,  there- 
fore, in  legalizing  the  payment  is  only  that  it  rebuts  the 
presumption  of  an  intention  on  the  part  of  the  debtor  to 
act  in  fraud  of  the  law,  from  which  fraudulent  intention 
alone  arises  the  invalidity  of  the  transaction.  But,  if 
the  fact  of  pressure  by  the  creditor  only  operates  in  the 
way  pointed  out,  why  may  not  any  other  circumstance, 
which  in  like  manner  would  serve  to  repel  the  presump* 
tion  of  fraudulent  intention,  be  available  for  this  pur- 
pose? The  question  whether  an  intention  to  defeat  the 
hwand  to  prevent  the  due  distribution  of  his  assets 
eusted  in  the  mind  of  the  trader  in  handing  over  the 
povtion  of  them  in  question  to  the  creditor  is  one  of  fact 
for  the  jury.  If  the  act  was  spontaneous  on  the  part  of 
the  debtor,  and  there  are  no  circumstances  to  rebut  the 
presumption  which  arises  from  the  act  having  been 
puidy  voluntary  on  his  part,  the  jury  should  be  told  to 
infer  that  the  preference  thus  given  was  fraudulent  and 
wrongful  But  if  there  are  circumstances  by  which  the 
presumption  may  be  rebutted,  these  circumstances, 
whaterer  they  may  be,  are  for  the  consideration  of  the 
jnry,  and  cannot  properly  be  withdrawn  from  them; 
snd  a  direction  to  the  jury  that,  although  the  transaction 
waa  apparently  voluntary  on  the  part  of  the  debtor,  if 
the  effect  of  the  evidence  on  their  minds  is  to  satisfy 
them  that  the  desire  to  give  a  fraudulent  preference 
vaa  not  the  motive  operating  on  the  debtor  in  handing 
OTer  his  assets  to  the  particular  creditor,  they  ought 


Smith. 
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1865.       ^  uphold  the  tranfiaction,  is  in  our  opinion  perfectly 

B^i^T^  correct 

J[-^^  In  the  present  case  we  must  take  it^  on  the  finding  of 

the  jury,  that  the  motive  operating  on  the  mind  of  the 
debtor  was  his  sense  of  the  obligation  arising  from  the 
undertaking  to  return  the  money  on  the  appointed  day. 
We  are  not  called  upon  to  say  whether  we  approve  of 
the  verdict  of  the  jury,  or  whether  it  would  not  have 
been  more  satisfactory  if  the  jury,  looking  to  the 
desperate  pecuniary  position  of  the  debtor  and  the  near 
relationship  of  the  parties,  and  to  the  absence  of  any 
demand  of  payment,  had  come  to  a  different  condusion 
as  to  the  motive  of  the  payment :  we  have  only  to  deal 
with  the  direction  of  the  learned  Judge  that,  if  the 
desire  to  fulfil  an  undertaking  believed  to  be  peremp- 
tory was  the  motive  of  the  debtor,  the  payment  would 
be  legal  and  valid. 

The  present  case,  no  doubt,  does  not  fall  within 
the  principle  of  Toovey  v.  Milne  (a),  and  cases  of 
that  claBs,  in  which,  it  having  been  agreed  that  a  fund 
should  be  specifically  appropriated  to  a  particular  pur- 
pose, as  equity  would  enforce  the  specific  application, 
the  money  would  not  pass  to  the  assignees.  In  the 
present  case  the  agreement  was  not  to  pay  out  of  a  par- 
ticular fund,  but  to  pay  on  a  particular  day,  and  the 
payment  was  made  accordingly.  But  there  is  authority 
for  holding  that  where  money  is  paid  under  a  special 
contract  for  repayment  made  when  the  money  was  lent 
this  will  not  amount  to  a  fraudulent  preference.  In 
Hunt  V.  Mortimer  (&},  where  a  trader  in  insolvent  cir- 
cumstances, having  an  order  from  The  East  India  Com- 
pany which  he  had  not  funds  to  execute,  borrowed 
(a)  2B,4^A,  683.  {h)  \0B,  #  C.  44. 
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money  on  an  agreement  that  the  lender  should  receive       1865. 
the  money  for  the  order  from  The  East  India  Company        billi 
and  repay  himself^  and  this  was  accordingly  done,  this       ^^m. 
Court  uphdd  the  transaction  as  not  amounting  to  a 
fraodnlent  preference.     Parke  J.,  it  is  true,  puts  it  upon 
the  principle  of  the  fund  being  bound  in  equity  to  the 
specific  approjfriation ;  but  Lord  Tenterden  and  Bayley 
and  IMtledale  J  J.  appear  to  have  proceeded  on  the  more 
general  ground.    Litiledak  J.  expressly  says  that  a  pay- 
ment IS  not  voluntary  if  it  is  the  subject  of  a  special 
contract  made  before  the  money  was  lent.     In  Vacher  v. 
Coeki  (a\  in  which  case  an  army  agent,  on  receiving 
credit  from  his  bankers^  the  defendants,   engaged  to 
pay  over  to    them,   on  receipt,  sums  which  usually 
came  to  his  hands  half-yearly  from  government  for 
the  discharge  of  pensions,  and  paid  them  accordingly, 
Lorl   Tenlerdeny    at  Nisi    prius,    directed   the    jury, 
if  the  payments  were  made  in  pursuance  of  an  an- 
tecedent contract  entered  into  on  opening  the  new 
account,  or  with  a  view  to   enable   the  bankers  to 
bonour  the  bankrupt's  drafts  that  he  might  go  on  for  a 
time,  then  to  find  for  the  defendants;  whereupon  the 
oomuel  for  the  plaintiffs  elected  to  be  nonsuited.     A 
mle  to  set  aside  the  nonsuit  having  been  obtained,  the 
Court  held  that,  as  the  direction  was  admitted  >  to  be 
right  on  the  second  point,  the  nonsuit  must  stand ;  so 
that  it  became  unnecessary  to  decide  whether  the  direc- 
tion on  the  first  point  was  right     But  Bayley  J.  ex- 
presses his  opinion  that  the  questions  left  to  the  jury 
were  both  proper.  His  language  appears  very  much  to  the 
present  purpose.  He  says,  p.  1 52, "  The  question  of  fraudu- 
lent preference  depends  on  what  passes  in  the  mind  of 

(a)  1  B,  #  Ad.  145. 
VOL  VI.  Z  B.    &   B. 
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1865.  the  party  making  the  payments,  at  the  time  when  they  are 
Bills  made :  if  he  acts  in  pursuance  of  a  contract  or  engage- 
Smi'th.  ment^  or  otherwise  under  such  circumstances  that  he 
cannot  have  a  choice,  the  payments  are  evidently  not 
the  result  of  preference."  LittledaU  J.  appears  to  have 
concurred  in  this  view,  though  Parke  J.  expresses  doubts 
as  to  the  direction  on  the  first  point  and  appears  to 
have  thought  it  incorrect.  In  another  case  of  AbeU  v. 
Daniell  (a),  where  a  sum  of  money  had  been  given  by  a 
trader  shortly  before  his  bankruptcy  to  his  son,  whom 
he  was  in  the  habit  of  maintaining.  Lord  TenUrden  left  it 
to  the  jury  to  say  whether  the  money  was  given  in  the 
ordinary  course  of  maintaining  the  son,  or  for  the  pur- 
pose of  securing  an  advantage  to  the  latter  over  the 
creditors,  and  with  a  view  to  benefit  him  at  thdr  expense. 
This,  it  is  true,  amounts  to  no  more  than  a  ruling  at 
Nisi  prius,  but  the  ^ruling  does  not  appear  to  have 
been  questioned. 

In  our  opinion,  founded  both  on  the  reason  of  the 
thing  and  on  the  result  of  the  authorities,  the  whole  ques- 
tion turns  on  the  intention  of  the  trader  in  disposing 
of  his  effects  to  the  particular  creditor.  Primfi  fade, 
a  trader,  who,  on  the  eve  of  bankruptcy,  hands  over  to 
a  creditor  assets  which  ought  to  be  rateably  distributed 
among  all  his  creditors,  must  be  taken  to  have  acted  in 
fraud  of  the  law;  but,  if  circumstances  exist  which  tend 
to  explain  and  give  a  different  character  to  the  trans- 
action, and  to  shew  that  the  debtor  acted  firom  a  diflGerent 
motive,  these  circumstances  must  be  left  to  the  jury, 
who  should  be  told  that  unless  they  come  to  the  con- 
clusion that  the  debtor  had  the  intention  of  defeating 
the  law  and  preventing  the  due  distribution  of  his  assets 
(a)  1  Moo.  #  M.  370. 
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by  prefening  one  creditor  at  the  expense  of  the  rest,       1865. 
flic  transaction  will  stand  good  in  law.  biua 

This^  it  appears  to  ns,  was^  in  substance  and  effect, 
the  direction  of  my  brother  Blackburn  to  the  jury.  We 
therefore  hold  that  the  direction  was  right,  and,  conse- 
quently, that  this  rule  must  be  discharged. 

Rule  discharged. 


T. 

Shitb. 


IN  THE  EXCHEQUER  CHAMBER. 

The  Queen,  on  the  prosecution  of  The  Mayor,  Thursday  and 
Aldermen  and  Burgesses  of   Southampton,  2and3w 
against  The  Commissioners  of  the  Port  of 
Southampton. 

Judgment  in  The  Queen  ▼.  J%e  Comm$8unwr$  of  iKeTwrtirf  South- 
^mpUm,  lB,f8.5,  revened. 

X^BROR  on  the  judgment  of  the  Queen's  Bench, 
reported  yoL  1^  p.  6. 

He  caae  was  aigued  on  the  2nd  and  8rd  of  Fdraary^ 
before  Eele  C,  J.,  Pollock  C.  B,,  Willes  and  Keating 
JJ.,  wd  Channsll  and  Pioott  BB. 

It  tamed  on  the  construction  of  several  local  Acts 
^dating  to  the  borough,  port  and  harbour  of  SovJIhr 
^mpton,  and  the  Court  haying  heard  Lush  {Bullar  with 
liun)  for  the  defendant,  and  Montague  Smith  {Archibald 
'wkh  him)  for  the  prosecution,  reversed  the  judgment 
CO  a  point  not  taken  in  the  Court  below. 

Judgment  reversed. 
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Thursday, 
February  2iid. 

Joint  Stock 

Company. 

7  #  8  l^ict. 

c.  110. 

Id  ^2Q  Vict. 

C.47. 

Limited 

liability. 

Shareholder, 

Liquidators. 

Change  of 

Company. 


The  Garnet  and  Moselet  Gold   Mining  Com- 
pany of  America  (Limited)  against  Sutton. 

Where  a  joint  stock  Company,  registered  ander  stat.  7  &  8  Viet.  c.  110., 
subsequently  registers  itself  as  an  incorporated  Company  with  limited 
liability  under  stat.  19  &  20  Vict.  e.  47.,  and  liquidators  are  appointed 
to  wind  it  up,  who  proceed  to  make  a  call  for  the  purpose,  the  liability 
of  a  shareholder  in  the  original  Company  to  that  call  is  not  limited  to 
the  amount  cf  his  shares. 

''PHIS  was  an  action  brought  to  recover  2000iL  with 
interest^  alleged  to  be  due  on  a  call^  against  the  de- 
fendant as  holder  of  2000  shares  in  the  plainti£b' 
Company.  The  cause  came  on  for  trial  at  the  Surrey 
Spring  Assizes^  1868,  when  a  verdict  was  by  consent 
taken  for  the  plaintiffs,  subject  to  the  opinion  of  the 
Court  on  a  special  case  stating  the  followiug  facts. 

The  defendant  held  2000  shares  of  1/.  each  in  the 
Company,  which  had  been  originally  established  in  1852, 
and  was  completely  registered  under  stat.  7  fr  8  FieL 
c.  110.  In  September f  1856,  it  was  completely  registered 
under  The  Joint  Stock  Companies  Act,  1856,  19  &  20 
Vict  c.  47*9  as  an  incorporated  Company  with  limited 
liability.  Previous  to  this  the  defendant  had  paid  1500/. 
on  account  of  his  shares.  The  Company  being  in 
difficulties  a  resolution  was  subsequently  passed  in  accor- 
dance with  that  statute  and  the  Joint  Stock  Companies 
Act,  1857,  20  &  21  Vict  c.  14,  to  wind  up  the  Company, 
and  liquidators  were  appointed  accordingly;  and  the 
present  action  was  brought  for  a  call  made  by  them  on 
the  defendant  as  one  of  the  contributories  to  it. 


OompaDj 

V. 

Stmoir. 
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Hie  case  waa  argued  in  the  Conrt  below  (a)  in  Easier       i865. 

Term,  1864,  AjnH  29th.  g^„„ 

ftDd 

MMBtKT 

AwiB  {Cfarth  with  him),  for  the  plaintiffs,  rcUed  upon   ®^J^^« 
Ex  parte  ^evenson,  in  re  The  Liverpool  TradeimenU 
LoM  Cmpaty  {LimUei)  (6),  before  the  Lords  Justices, 
aad  died  sects.  61,  62,  82, 104, 107|  116  of  The  Joint 
SUKdi  Companies  Act,  1856, 19  &  20  Vict.  c.  47. 

lMdi{BoU  with  him),  for  the  defendant,  admitted  the 
dedsion  in  Ex  parte  Stevenson  {b),  viz.  that  the  Com* 
pa&7  was  the  same  before  and  after  registration  under 
Stat  19  &  20  Vkt.  c.  47. ;  but  disputed  the  condnsion, 
obeerving;  tlmt  that  was  a  case  of  winding  up  under  the 
authority  ot  the  Court,  whereas  the  winding  up  here 
was  volontarj.  [He  dted  sects.  61, 62,  63,  64,  78,  110, 
116  of  that  Act,  and  MeOor  J.  referred  to  sect.  90, 
par.  7,  of  sect.  104.] 

The  CotTBT  {BuCKAvns,  Msllob  and  Snn  J  J.)  said 
^t,  time  bebig  a  decision  of  a  Court  of  at  least  co- 
Gvfinale  jurisdiction  upon  the  point,  the  case  ought  to 
go  to  a  C!ourt  of  error  mther  than  th^  should  overrule 
the  judgment  of  that  Court  But  the  matter  bring  res 
utifigra,  they  would  not  express  any  opinion  upon  it» 

Judgment  for  the  plaintiffs. 

On  this  judgment  the  defendant  now  brought  error, 
and  the  case  was  argued  on  the  1st  and  2nd  February, 

(a)  See  this  case  reported  for  another  point,  d^.  4-8.221. 
(i)32JLJ.a.96. 
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1866.       1865^  before  Erls  C.  J.«  Pollock  C.  B.^  Willis  J.  and 
qamts      Channell  B.,  and  judgment  given  on  the  latter  day. 

and 

HOBSLST 

%^onJSSiy^       -Hb/^  for  the  defendant— The  defendant  having  paid 
„  ▼•  1500/.  in  respect  of  his  2000  shares  of  11.  each,  remains 

liable  for  onlj  600/.  morcj  the  Clompany  being  a 
limited  one,  whereas  the  liquidators  seek  to  charge  him 
with  2000iL  It  is  true  the  Company  was  tiriginally  an 
unlimited  Company,  and  was  so  when  a  portion  at  least 
of  its  debts  were  contracted,  but  stat.  19  &  20  VkL 
e*  47.J  which  gave  Companies  power  to  register  them- 
selves with  limited  liability,  does  not  contemplate  any 
distinction  between  new  Companies  and  Companies 
afaready  r^pustered  under  the  previous  Act,  7  &  8  VieL 
c  110.  which  avail  themselves  of  its  provisions.  ^The 
rights  of  creditors  against  sudi  a  Company  and  the  in^- 
vidual  shareholders  in  it  are  preserved  by  stat.  19  &  20 
Vid.  c.  47.  f.  116.,  and  throughout  the  Act  no  distinc- 
tion is  drawn  between  old  and  new  Companies.  [He 
referred  tosects.  18, 16, 61,  82, 104, 107, 110,  111,  118.] 
The  judgment  of  the  Court  below  proceeded  altogether 
on  the  authority  of  Ex  parte  Stevenson,  in  re  The 
JUverpool  IVadesmen's  Loan  Company,  LhnUed  (a). 
But  that  is  the  decision  of  only  one  of  the  Lords  Jnsti- 
ces.  Lord  Justice  Turner,  the  other.  Lord  Justice  Knight 
Bruce,  doubting.  But  the  reasons  given  for  that  judg- 
ment "are  short,  and  this  Court  ought  therefore  to  put 
it9  own  construction  on  the  statute* 

Garth  (BomU  with  him)  appeared  for  the  plaintiffB, 
but  was  not  called  on. 

(a)  32  Zw  /.  a.  96. 
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EiLB  C  J.    The  question  before  us  is,  whether  the       1865. 
defiendaot  is  liable  for  a  eall  made  by  liquidators  in      q^shit 
respect  of  a  joint  stock  Clompany  which  is  being  wound     ho»lvt 
up.    The  Company  was  originally  an  unlimited  Com-   ^^^^^ 
pany  under  the  joint  stock  Acts  in  force  prior  to  stat.  ▼• 

19  ft  20  Fiei.  e.  47.,  and  after  that  statute  and  under  it 
became  registered  as  a  limited  Company,  and  conse- 
qoently  a  new  Company  and  a  new  corporation.  The 
defisndant. objects  to  pay  the  call  made  by  the  liquida- 
tm,  U  per  share,  being  their  full  value,  on  the  ground 
flist  he  has  already  paid  15s.  on  each  share,  and  there* 
fore,  as  it  is  a  limited  Company,  is  liable  to  no  more,  by 
faroeof  fleet.  61  of  that  Act,  which  says, ''  If  theCompany 
18  limited  no  contribution  shall  be  required  from  any 
ihareholder  exceeding  the  amount,  if  any,  unpaid  on 
the  shares  held  by  him/* 

But  before  the  registration  under  stat.  19  &  20  Fict 
c.  47.,  the  Company  of  which  the  defendant  is  a  member 
lud  mcorred  debts  which  are  still  existing,  and  requires 
a  call  of  IJl  per  share  to  liquidate  them,  and  then  the 
question  is,  whether  the  liability  of  the  defendant  by 
reason  of  his  being  a  shareholder  in  the  unlimited  Com- 
pany continues  notwithstanding  that  the  unlimited 
Company  became  a  limited  one  under  the  more  recent 
statate. 

We  are  of  opinion  that  stat  19  &  20  Fict*  e.  47.  has 
ssTed  that  liabiUty.  Sect.  107  of  that  Act  repeals  all 
statateacreating  Joint  Stock  Companies,  and  consequently 
voold  repeal  all  liability  in  respect  of  those  Companies 
were  it  not  for  the  proyision  in  it  which  enacts  that  no 
i^epeal  enacted  by  the  statute  "shall  affect  any  right 
acquired  or  liability  incurred  under  any  such  Acts  before 
nch  repeal  comes  into  operation.^'    Therefore  there  is 
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1865.       an  express  reservation  of  every  liability  previously  existing 
Garnet      Under  the  former  Acts.    It  stands  to  reason  that  it 
MosELET      ^ovld  be  injustice  if  a  Joint  Stock  Company  roistered 
^Coi^ny^   under  the  earlier  Acts  could,  by  becoming  registered 
as  a  limited  Company  under  the  later  Act,  get  rid  of 
their  debts  and  become  discharged  from  the  duty  incum- 
bent on  them,  i.  e.,  to  pay  those  debts. 

Sect.   113  gives   the  right  of  registration  to  new 
limited  Companies.    It  says,  "  Upon  compliance  with 
the  foregoing  requisitions,  the  registrar  of  Joint  Stock 
Companies  shall  certify  under  his  hand  that  the  Company 
so  applying  for  registration  is  incorporated  as  a  Company 
under  this  Act,  and  in  the  case  of  a  limited  Company, 
that  it  is  limited,  and  thereupon  such  Company  shall  be 
incorporated  accordingly,  and  all  provisions  contained 
in  any  deed  of  settlement,  Act  of  Parliament,  royal 
charter,  or  letters  patent,  or  other  instrument  constitu. 
ting  or  regulating  the  Company,  shall  be  deemed  to  be 
regulations   of  the   Company  within  the  meaning  of 
this  Act,  and  all  the  provisions  of  this  Act  shall  apply 
to  such  Company  in  the  same  manner  in  all  respects  as 
if  it  had  been  originally  incorporated  Under  this  Act ;" 
i.  e.,  clearing  off  all  the  debts,  but  that  is  followed  by 
the  words,  *'  Subject,  nevertheless,  to  the  reservations 
hereinafter  contained  with  respect  to  the  existing  rights 
of  creditors  and  other  pessons.''     Theu  comes  sect 
116.    "  The  registration  pf  any    existing   Company 
under  this  Act  shall    not,  nor  s^aU  any  act  of  the 
Company  subjaequent  to  Miph   T^Btjn4i9n,  prejudice 
any  right  whid»  previoijydy  to  sucb  i^^gi^tratipn  has, 
or  whiph  would,  if  no  sucb  reg^ratiopi  had  takoi 
place,  have  a<?crued  to  any  Ga:^4^]:  or  otiher  pecsmji 
against  the  Company  in  its  qoj:p9i^.cae%Qijky,  or  agaiuAt 
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any  peraon  then  being  or  having  been  a  member  of  snch       1865. 
Company,  but  every  such  creditor  or  other  person  shall      Qarxet 
be  entitled  to  all  such  remedies  against  the  Company     momlbt 
in  its  corporate  capacity,  and  against  every  person  then    ^^^  Mining 
being  or  having  been  a  member  of  such  Company,  as      .  ^* 
he  vonld  have  been  entitled  to  in  case  such  registration 
bad  not  taken  place.''    It  is  perfectly  clear  that  the 
object  of  this  was  to  avoid  the  obvious  injustice  of 
allowing  Companies  to  clear  off  their  debts  in  this  way. 

The  effect  of  these  clauses  is  that,  while  the  statute 
makes  this  a  limited  Company  for  general  purposes, 
they  leave  it  an  unlimited  Company  quoad  the  UabiKty 
of  its  shareholders  for  existing  debts. 
•  And  sect  61  enacts.  **  In  the  event  of  any  Company 
bemg  wound  up  by  the  Court  or  vohintarily,  the  exist- 
ing shareholders  shall  be  liable  to  contribute  to  the 
aaaeto  of  the  Company  to  an  amount  sufficient  to  pay 
the  debts  of  the  Company,  and  the  costs,  charges,  and 
expenses  of  winding  up  the  same,  with  this  qualifieatioa, 
that  if  the  Company  is  limited  no  contribution  shall  be 
required  from  any  shareholder  exceeding  the  amount, 
if  any,  unpaid  on  the  shares  held  by  him/' 

The  judgment  of  the  Coubt  below  must  therefore  be 
affirmed. 

The  rest  of  the  Court  concurring, 

Judgment  affirmed  (a). 

(a)  The  statute  19  &  20  Viet,cA7.  has  been  in  great  part  repealed, 
sod  the  law  on  Hie  subject  consolidated,  by  The  Companies  Act,  1862, 
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MEMORANDUM. 

In  this  Vacation,  Thoma»  WeSksUr,  Esq.,  of  LmeMs 
Inn,  Sir  JTunmu  PhSUips,  Knight,  of  the  Inner  Temfie, 
Jateph  Brown  Esq.,  of  the  Middle  Temple,  Clement 
Miboard,  Esq.,  of  the  Middle  Temple,  James  Red/oard 
Buboer,  Esq.,  of  the  Inner  Temple,  and  Hardinge  Stankg 
Giffard,  Esq.,  of  the  Inner  Temple,  John  Peter  De  Gex, 
Esq.,  of  Uncoils  Inn,  Joshua  WilHams,  Esq.,  otUneatn^s 
Inn,  Edward  Fronds  Smith,  Esq.,  of  the  Middle  Temple, 
and  Oeorge  Jeuel,  Esq.,  o{  Lincoln's  Jhn,  were  appointed 
of  Her  Majesty's  Counsel  learned  in  the  law. 

Benfanm  Coulson  RMneon,  Esq.,  of  the  Middle 
Temple,  was  advanced  to  the  degree  of  the  coif,  and  gave 
rings,  with  the  motto  ^*  Ex  i 
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The  Judges  who  usually  sat  in  Banc  in  this 
Term  wtre : 

GOGKBUBN  C.  J.         I  MbLLOB  J. 

EUCQUBN  J.  ShEB  J. 


CowsLL  against  The  Amman  (Abebdabb)      MamUw, 
Colliery  Company,  Limited.  ^ 


CautU^  Qmrts 

After  18800  joined  a  eaose  wm,  hj  order  of  a  Judge  and  by  oonsent  of  p-A  ^  Tt 

the  pnties,  referred  to  arbitration,  the  coeto  of  the  eatue  to  abide  the  J[  Tj* 

•vvt  of  the  award.    The  arbitrator  fimnd  that  the  plaintiif  had  sns-  Qpg^ 

taoud  damagee  by  reason  d  the  breaches  of  oontzact  alleged  in  the  Ssf^rmM  by 

dedintioii,  to  the  amount  of  20l8^  and  ordered  the  defendants  to  paj  ^!L|i<  ^mr 

that  amount  to  the  pUuntiiE:    Held  by  this  Conrt  after  eonference  with  Z!!rr7J!L» 

the  Jodm  of  the  Common  Fleas  and  Eieheqoer,  that  the  plaintiff  was  *«'^^*'""**^ 
deemed  of  his  costs  I7  The  Coimly  Conzts  Aet»  13  &  14  Fk^.  <;.  61.  a.  IL 

^VSiS  was  an  action  for  not  deUvering  coals  according 
to  contract    Issue  having  been  joined  therein^  the 
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cause  was,  by  order  of  a  Judge  and  by  consent  of  the  par- 
ties, referred  to  the  Master,  with  all  the  powers  of  a  Judge 
at  Nisi  prius  as  to  amending  the  pleas  and  as  to  certify- 
ing :  and  it  was  ordered  ^'  that  the  costs  of  the  cause  should 
abide  the  event  of  the  award,  and  that  the  costs  of  the 
reference  should  be  in  the  discretion  of  the  Master.''  By 
his  award  the  Master  found  all  the  issues  for  the  plaintiff, 
and  that  he  had  sustained  damages  by  reason  of  the 
breaches  of  contract  alleged  in  the  declaration  to  the 
amount  of  20«. ;  this  amount  he  ordered  the  defendants 
to  pay  to  the  plaintiff,  and  directed  that  each  party  should 
bear  their  own  costs  of  the  reference. 

Upon  this  award  the  Master  taxed  the  plaintiff's  costs 
of  suit,  the  event  of  the  award  being  in  his  favour. 

By  The  County  Courts  Act,  13  &  14  Vict.  c.  61.  s.  11., 
if  in  any  action  in  any  of  the  superior  Courts  of  record 
^'  in  covenant,  debt,  detinue,  or  assumpsit,  not  being  an 
action  for  breach  of  promise  of  marriage,  the  plaintiff 
shall  recover  a  sum  not  exceeding  20^,''  he  shall  have 
judgment  to  recover  that  sum  only,  and  no  coats. 

In  Michaelmas  Term,  1864,  November  25th,  Quoin 
obtained  a  rule  calling  upon  the  plaintiff  to  shew  cause 
why  the  Master  should  not  review  his  taxation,  on  the 
ground  that,  by  virtue  <^  stat.  18  &  14  Vkt.  c.  61.  s.  11., 
the  plaintiff  having  recovered  a  sum  mot  exceeding  20/. 
was  not  entitled  to  costs. 

In  Hilary  Term,  January  Slst,  before  Cockburn 
C.  J.,  Mellor  and  Shee  JJ., 


Joeeph  Braum  shewed  causa — The  arbitrator  had  no 
power  to  enter  a  verdict  or  judgment  for  the  plaintiff; 
and  therefore  the  plaintiff  has  not  *'  recovered'^  a  sum  not 
exceeding  20/.  within  the  meaning  of  stat.  13  &  14  Vict 
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e.  61.  g.  11.  In  Smith  v.  Edffe  (a)  a  verdict  was  taken 
fobject  to  a  reference ;  and  in  Parr  y.  LUKcrap  (&)  and 
Baddmg  ▼•  Tykr  (c)  there  was  payment  of  money  into 
Comt^  which  being  taken  out  by  the  plaintiff  was  held 
to  be  lecovered  in  the  action.  Where  there  is  an  agree- 
ment of  reference,  the  right  to  costs  does  not  depend  on 
statate,  bat  is  regulated  by  the  agreement ;  Wigena  y. 
Cooh  {i)j  Jones  v.  Jones  {e),  which  were  not  cited  in  Parr 
V.  UBurap  (ft),  Robertson  ▼.  Sterne  (/),  Frean  v.  Sar- 
}eni(£i),  Smith  y.  Edge  (a). 


1865. 


COWBLL 
T. 

Aim  AH 
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Company. 


Qifmn,  in  support  of  the  rule. — ^When  a  sum  not 
eueediDg  20L  is  recovered  by  verdict,  judgment^  or 
award  of  an  arbitrator,  the  policy  of  the  law  is  against 
the  action  being  brought  in  any  of  the  superior  Courts : 
the  mode  of  recovery  is  only  a  technical  distinction. 
hi  Jmus  V.  Jones  (e),  the  word  "  recover"  was  construed 
to  mean  by  verdict  in  an  action ;  but  that  case  was  not 
fdlowed  in  Parr  v.  LilKcrap  (ft)  and  Bouldxng  v. 
Tykr{c).  [Shee  3.  The  words  of  stat  13  &  14  Vict. 
e>  61.  s,  11.  are  similar  to  those  in  stat.  48  6,  8.  e.  46. 
«•  3.]  The  cases  on  stat.  48  G.  8.  c.  46.  were  referred 
to  in  Boulding  v.  Tykr  (c).  In  Parr  v.  LilKcrap  (ft) 
Po&c*  C.  B.  said,  p.  617,  "  The  case  put  by  my  brother 
Bramwell  shews  what  is  the  meaning  of  the  word 
'recover'  in  the  18  &  14  Vict.  c.  61.  s.  11.  It  does 
not  mean  'recover*  by  verdict  or  judgment,  but 
'obtain'  by  means  of  the  suit."    [Cochbum  C.  J.    You 


W2fl:#a659.  (b)  lfl:#(7.616. 

(c)  3B,f  8.  472.    Se«  an  error  In  the  head  note  to  this  case  cor- 
's<!ted  in  the  corrigenda  to  d  B,  j'  S. 
W  CC.  B,  N,  8.  784.  («)  7  G.  B,  N,  8,  832. 

(/)13C,A2r.5.248.  (^)2H.^a  2tt3. 
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1866.       do  not  contend  that  the  enactment  applies  where  there 

CownL      ^  ^  reference  without  action  brought.]    No :  but  where 

AuuAM      ^^®  arbitrator  is  put  in  the  place  of  the  jury^  and  the 

^^^^      money  could  not  be  obtained  without  a  suit  In  Bobert- 

wn  y.  Sterne  (a),  where  the  reference  was  compulsory,  it 

was  held  that  the  plaintiff  was  not  entitled  to  costs,  and 

the  same  principle  applies  where  the  reference  is  by 

consent;  Smith  y.  Edge  {p). 

If  there  was  sufficient  reason  for  bringing  the  action 
in  the  superior  Court  the  plaintiff  might  recover  his 
costs  by  a  rule  of  Court  or  order  of  a  Judge  under  stat. 
15  &  16  Via.  c.  54  9.  4. 

Cur*  adv.  tndt. 

Mellob  J.  now  deUvered  the  judgment  of  the  Court. 

(After  stating  the  facts.)  On  shewing  cause  agsinst 
the  rule  Mr.  Joseph  Broum  contended  that  sect.  11 
of  The  County  Courts  Act,  18  &  14  Vict.  c.  61.,  did 
not  apply  to  an  arbitration  by  consent  of  parties,  before 
trial,  wherein  the  costs  were  ordered  to  abide  the  erent 
of  the  award;  and  he  ai^ed  that  the  word  " recover'' 
in  that  Act  meant  recoyer  by  the  verdict  of  a  jury. 
Several  cases  were  cited  in  which  Judges  have  in  general 
terms  suggested  that  there  does  exist  a  distinction  in 
this  respect  between  cases  in  which  there  has  been  a 
verdict  subject  to  a  reference  and  cases  in  which  the 
reference  was  by  consent  before  verdict 

It  is  important,  in  considering  this  question,  to  dis- 
tinguish between  the  cases  which  have  been  decided 
upon  the  construction  of  stat.  8  &  4  Vict.  c.  24  s.  2., 
which  in  terms  applies  only  to  cases  in  which  there  has 
been  ''the  verdict  of  a  jury,''  and  cases  decided  upon 

(a)  13  a  B.N.  8.2^.  (&)  2 iZ:  # C.  650. 666-9. 
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Ik  Comity  Conrto  Act  and  rimilar  Acts  in  which  there 
are  no  such  words.  The  case  mainly  relied  upon  by  Mr. 
Jamfk  Brown  was  that  of  Frean  y.  Sdryeni  (a),  ill  which 
an  action  of  slander  had  been  referred,  after  issue  joined 
and  before  trials  by  agreement  of  the  parties,  and  in 
which  it  was  stipulated  that  the  costs  of  the  cause 
ahould  ''abide  the  event  of  the  award;''  and/.the  arU- 
tratoTB  having  found  in  favour  of  the  plaintiff  with  2Qii 
danugesy  the  Master  had  taxed  the  plaintiff's  costs  of 
suit,  upon  which  the  Court  of  Exchequer  refused  a  rule 
to  refiew  the  Master's  taxation,  saying,  p.  295,  ''  that 
where  an  action  is  referred  to  arbitration  by  agreement, 
the  agreement  must  determine  the  rights  of  the  parties." 
In  that  case  BramweU  B.,  although  he  concurred  in 
lefioiiig  the  rule,  did  so  expressly  on  the  ground  that 
the  case  was  ''  not  within  any  of  the  statutes  which 
take  away  the  plaintiff's  general  right  to  costs  which 
the  Statute  of  Gloucester  gives  him."  The  case  of 
SAerUon  v.  Sterne  (&)  was  relied  upon  by  each  of  the 
learned  counsel  who  appeared  on  the  rule,  Mr.  Joseph 
Braen  contending  that  it  established  a  dear  distinction 
between  cases  of  compulsory  reference  and  cases  of 
reference  by  agreement  or  consent  of  parties ;  and  there 
is  no  doubt  that  the  Court,  in  giving  judgment  in  that 
cfliae,  appear  to  have  considered  that  the  statutes  which 
d^ve  the  plaintiff  of  costs  in  certain  events  did  not 
aqpply  to  references  by  consent  before  trial.  Mr.  Quaint 
cm  the  other  hand,  contended  that  that  case  was  in 
xeifitjr  in  &vour  of  his  rule,  inasmuch  as  in  a  refers 
enoe  under  the  compulsory  clauses  of  The  Common 
Iiaw  Procedure  Act,  1854,  17  &  18  VtcL  e.  125.,  where 
there  was  no  verdict  of  a  juiy,  nor  any  power  to 
(a)2£#C.298.  (h)  IZC.B.N.B.2A&. 
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enter  a  verdict^  the  plaintiff  having  recovered  less  than 
20/.,  although  the  costs  were  ordered  to  abide  the 
event  of  the  awards  was  held  to  be  deprived  of  them 
by  the  operation  of  Tte  London  Small  Debts  Act, 
15  &  16  Vict  c.  Ixxvii.  s.  120.,  in  which  the  words  are 
''  shall  recover  a  sum  less  than  20//'  In  the  case  of 
Smith  V.  Edffe  (a),  in  which  a  verdict  had  been  entered 
subject  to  a  reference,  and  in  which  some  members  of 
the  Court  of  Exchequer  are  reported  to  have  used  ex- 
pressions countenancing  the  distinction  between  actions 
referred  before  trial  and  actions  in  which  a  verdict  has 
been  taken  subject  to  a  reference,  BramweU  B.,  in 
adopting  the  reasoning  of  the  Court  of  Common 
Pleas  in  the  case  of  Robertson  v.  Sterne  (&),  so  far  as 
it  related  to  the  main  question  there  decided,  viz.,  that 
The  London  Small  Debts  Act  did  deprive  the  plaintiff 
in  that  case  of  costs,  expressly  dissented  "from  the 
distinction  apparently  drawn"  by  the  Court  of  Common 
Pleas  "  between  a  reference  by  compulsion  and  by  con- 
sent :''  and,  after  reviewing  the  cases  of  Frean  v.  Sar^ 
gent  (c)  and  Jonee  v.  Jones  (d),  said,  pp.  667-8,  "  In  the 
result  I  am  of  opinicm  that  the  rule  which  should 
govern  these  cases  is,  that  wherever  a  plaintiff  obtains 
his  damages  in  the  action  by  means  of  a  judgment,  and 
would  by  The  County  Court  Act  be  deprived  of  his  costs 
if  there  were  no  reference,  he  is  equally  deprived  of 
them  when  there  is  a  reference  fixing  the  amount  of  the 
damages  if  he  do  not  obtain  the  necessary  certificate." 
We  are  of  opinion  that  the  above  statement  of  Bram-^ 
toell  B.  truly  expresses  the  rule  which  ought  to  be 
applied  to  the  case  before  us.    We  think  that  it  is 


(fl)  2H.fC.  659. 
(c)  2K^a  293. 


(A)  13  C.  B,  K.  8.  248. 
(d)  7  a  B,  K  S.  832. 
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impolitic  to  make  a  distinction  which  wonld  greatly 
discourage  references  by  consent,  and  we  cannot  per^  ' 
cei?e  any  substantial  difference  between  an  order  made 
compQlflorily  and  one  made  by  consent  The  meaning 
of  the  words  ''  costs  of  the  action  to  abide  the  event  of 
the  award''  must  receive  the  same  constmction  in  each 
case;  and  when  it  is  once  established  that  the  word 
"recover''  in  The  County  Courts  Act,  as  in  The  London 
Small  Debts  Act,  is  satisfied  by  a  recovery  in  the  action, 
without  the  verdict  of  a  jury,  Boulding  v.  Tyhr  (a), 
the  result  seems  naturally  to  follow  that  in  each  case 
the  plaintiff,  not  having  recovered  in  the  action  20/.,  is 
deprived  of  his  costs  by  virtue  of  the  provisions  of  The 
County  Courts  Act  and  other  similar  statutes. 

Our  impression  during  the  argument  was  strong  in 
fiELTour  of  making  the  rule  absolute,  but  we  abstained 
from  delivering  judgment  with  the  intention  of  con- 
noting the  Judges  of  the  other  Courts  upon  the  subject 
Ve  have  since  had  the  opportunity  of  conferring  with 
the  Judges  of  the  Courts  of  Common  Pleas  and  Ex- 
chequer, who  concur  with  us  that  this  rule  should  be 
made  absolute. 

Bule  absolute. 

(a)  ZB.^a,  472. 
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Libd. 
Summary 
conviction. 
Justification, 


Alexander  against  The  North  Eastern  Railway 
Company. 

Case  for  printing  and  publishing  the  following  libel.  "  N.  E.  RaUway 
Company,  Caution.  J,  A."  (the  plaintiff)  "was  charged  before  the 
magistrates  at  D.  for  riding  in  a  train  from  Z.,  for  which  his  ticket  was 
not  aTailable,  and  refusing  to  pay  the  proper  fare.  He  was  convicted 
in  the  penalty  of  9/.  U.  lOd.  including  costs,  or  three  weeks  impnaon- 
ment."  Flea,  alleging  a  summary  conviction  adjudging  the  plaintiff  to 
forfeit  1/.  and  81.  U.  iOd.  costs,  and  on  nonpayment  and  in  default  <^ 
distress  the  plaintiff  to  be  imprisoned  for  throe  weeks,  which  conviction 
at  the  time  of  the  doing  by  tne  plaintiff  of  what  was  complained  of  was 
in  full  force.  Replication^  setting  out  the  conviction,  ojr  which  the 
period  of  alternative  imprisonment  was  fourteen  days.  Rejoinder,  that 
the  conviction  was  described  with  substantial  accuracy  and  truth  as  well 
in  the  libel  as  in  the  plea.    Upon  demutrer :  Held, 

1.  That  the  difference  between  the  conviction  and  the  statement  of  it 
published  by  the  defendants  did  not  make  the  latter  in  law  libelloaa. 

2.  That  it  was  a  question  for  the  jury  whether  the  statement  of  the 
conviction  in  the  declaration  was  substantiaUy  true. 

3.  That  the  plea  was  good  without  alleging  that  the  conviction  waa 
in  force  at  the  tune  of  pleading. 

^HE  declaration  stated  that  the  defendants  fiJadj 
and  maliciously  wrote  and  printed  and  published 
of  the  plaintiff  the  words  following,  that  is  to  say : — 
"North  Eastern  Railway.  Caution.  J.  Akxander* 
(meaning  the  plaintiff),  ''manufacturer  and  general 
merchant,  Trafalgar  Street^  Leeds,  was  charged  before 
the  magistrates,  at  Darlington,  on  &c.,  for  riding  in  a 
train  from  Leeds,  for  which  his  ticket  was  not  available, 
and  refusing  to  pay  the  proper  fare.  He  was  conyicted 
in  the  penalty  of  91  l«.  \0d.  including  costs^  or  three 
weeks  imprisonment.  York,  24th  Oc/oft^,  1863,  A.  Chris- 
tisen,  General  Passenger  Supf  Whereby  the  plaintiff 
was  injured  in  his  credit  and  circumstances. 

Plea.  That  before  the  defendants  did  what  was 
complained  of,  to  wit,  on  &c.,  at  &;c,  the  plaintiff  was 
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€oii?i(Sled  before  &c.,  two  justices  of  the  peace,  for  that 
the  plaintiff^  on  &c.,  at  &c.,  haying  procured  a  ticket^  did 
tkerewith  unlawfully  travel  on  the  railway  of  the  defen- 
dants^ in  a  certain  carriage  of  the  defendants  attached 
to  a  train  other  than  the  train  for  which  such  ticket  was 
issaed,  contrary  to  the  bye  law  in  that  behalf  duly  made 
and  pahUshed  by  the  defendants  pursuant  to  a  provision 
of  The  Newcastle  and  Darlington  Junction  Railway  Act 
(5  &  6  Vict  c.  kxx.  s.  123.),  of  The  North  Eastern  Rail- 
way Compat^s  Act,  1854  (17  &  18  Vict.  c.  ccxi-  s.  5.), 
and  of  The  Railways  Clauses  Consolidation  Act^  1845 
(8  &  9  Vict.  c.  20.  s.  109.),  and  which  bye  law  was  at  the 
time  of  Uie  commission  of  the  offence  and  still  at  the  time 
of  the  conviction  was  in  force,  and  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided.  And  the 
justices  then  and  there  adjudged  the  plaintiff  for  his 
offence  to  forfeit  and  pay  the  sum  of  1/.,  to  be  paid  and 
applied  according  to  law^  and  also  to  pay  to  C.  IL,  of 
&C.,  Railway  Police  Superintendent^  8/.  Is.  lOd.  for  his 
costs  in  that  behalf.  And  if  those  sums  should'not  im^ 
mediately  be  paid,  the  justices  did  order  that  the  same 
should  be  levied  by  distress  and  sale  of  the  goods  and 
chattels  of  the  plaintiff,  and  in  default  of  sufficient  dis- 
tress they  adjudged  the  plaintiff  to  be  imprisoned  in 
the  Hoose  of  Correction  at  &c,  for  the  space  of  a  certain 
time,  to  wit  three  weeks,  unless  the  several  sums  and 
all  costs  and  charges  of  the  distress  and  of  the  commit- 
ment and  conveying  the  plaintiff  to  the  House  of  Correc- 
tion should  be  sooner  paid.  Which  conviction  at  the 
time  of  the  doing  by  the  defendants  of  what  was  com- 
plained of  was  in  fuU  force,  and  not  quashed  or  reversed* 
The  plea  then  alleged  that  the  offence  of  which  the 
plaintiff  was  convicted  was  by  him  committed  in  manner 
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1865.       following^  that  is  to  say,  by  riding  in  a  train  from  Leedi 
Aluahdib   ^  <^^  A^  Darlington^  for  which  train  the  plaintiffs  ticket 
Ni^TH       ^^^  ^^^  available,  and  that  the  plaintiff  on  the  occasion 
bIiw'     ^^^'^  ^®  committed  the  offence  refiued  to  pay  the 
Company,     proper  fare  for  riding  in  the  train  from  Leeds  to  DarUnff- 
tan  and  that  the  plaintiff  was,  before  the  magistrates  at 
&c.^  on  &;c,  charged  with  haying  committed  the  offence 
in  manner  aforesaid^  and  with  having  so  refused  to  pay 
the  proper  fare,  by  the  evidence  of  the  witnesses  who 
were  examined  before  the  magistrates- 
Replication.    That  the  conviction  was  in  the  words 
and  figures  following  (the  conviction  was  set  out,  from 
which  it  appeared  that  the  plaintiff  had  been  convicted 
in  the  manner  stated  in  the  plea,  except  that  the  period 
of  imprisonment  in  default  of  sufficient  distress  was 
fourteen  days,  and  hot  three  weeks). 

Rejoinder.  That  the  conviction  was  described  with 
substantial  and  sufficient  accuracy  and  truth,  as  well  in 
the  words  of  the  publishing  of  which  the  plaintiff 
above  complained  as  in  the  plea,  and  that  the  words 
so  far  as  they  differed  in  their  literal  meaning  from  the 
words  of  the  conviction  were  not  libellous,  and  that  the 
words  so  far  as  they  were  libellous  appeared  from  the 
allegations  in  the  plea  and  from  the  conviction  to  be 
and  the  same  in  fact  were  true  in  substance. 
Demurrer,  and  joinder. 

Holker,  in  support  of  the  demurrer.  First.  The  Ubel 
is  not  justified  by  the  plea :  the  libel  lumped  together  the 
penalties  and  the  costs,  whereas  the  plea  states  that  the 
plaintiff  was  ordered  to  pay  1/.  penalty  and  8/.  Is.  lOd. 
for  costs.  [Blaciburn  J.  It  is  literally  true  that  the 
plaintiff  was  ordered  to  pay  9L  Is.  lOd.  including  costs. 
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Cociburn  C.  J.  At  any  rate  it  is  not  untrue  ;  though 
it  would  have  been  better  to  state  the  amounts  separately 
as  in  the  plea.]  Also  the  period  of  alternative  imprison- 
ment was  overstated  in  the  libel.  The  effect  is  to  make 
it  appear  that  the  offence  of  which  the  plaintiff  was 
conyicted  was  more  reprehensible  than  the  justices 
deemed  it  The  replication  sets  out  the  conviction 
aocnratdy^  which  the  plea  does  not,  and  the  rejoinder 
attempts  to  submit  to  a  jury,  as  matter  of  fact,  what 
it  is  the  province  of  the  Court  aloDC  to  decide  upon  the 
whole  record  [Blackbum  J.  The  question  of  libel  or 
DO  Ubel  is  for  the  jury  under  the  direction  of  the  Judge, 
it  is  not  purely  a  matter  of  law.  The  pecuniary  penalty 
as  stated  in  the  plea  and  in  the  conviction  as  set  out  in 
the  replication  is  the  same,  though  the  mode  of  enforcing 
it  is  stated  in  the  plea  incorrectly.  MeUar  J.  The  gist 
of  the  libel  is  that  the  plaintiff  was  sentenced  to  pay  a 
som  of  money^  and  in  de&ult  of  payment  to  be  impri- 
soned. Coekbum  C.  J.  Tlie  case  resolves  itself  into  a 
question  of  d^ree  of  accuracy,  which  is  for  the  jury.] 
The  question  is,  what  impression  as  to  the  conduct  of 
the  phdntiff  would  be  produced  on  the  public  mind  by 
the  statement  that  the  alternative  adjudication  of  im- 
prisonment was  for  a  longer  period  than  it  really  was? 
[BloMum  J.  What  effect  the  statement  was  calculated 
to  produce  on  the  public  mind  is  a  question  for  the  jury. 
MeUor  J.  We  could  not  say  as  matter  of  law  that  the 
notice  published  by  the  defendants  was  not  libellous,  or 
that  the  inaccuracy  in  the  statement  as  to  the  term  of 
imprisonment  fixed  by  the  convicting  justices  would  not 
make  a  difference.]  In  an  action  for  false  imprison- 
meat,  a  plea  of  justification  that  a  felony  had  been  com- 
mitted, and  that  the  defendant  had  reasonable  grounds 
for  suspecting  the  plaintiff  of  having  committed  it,  must 
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set  forth  those  grounds^  and  it  is  a  question  for  the 
Court  whether  snfBcient  circumstances  of  suspicion  are 
alleged.  [Blac^um  J.  The  substance  of  the  libel  is 
true :  the  question  is  whether  what  is  stated  inaccurately 
is  of  the  gist  of  the  libeL] 

Secondly.  The  plea  alleges  that  at  the  time  the 
notice  was  published  the  conviction  was  in  force;  it 
ought  to  allege  that  the  conviction  was  in  force  at  the 
time  of  the  plea  pleaded.  It  might  have  been  quashed 
as  being  bad  in  law  for  want  of  an  averment  that  the 
offence  was  wilfully  or  knowingly  committed.  ICaek-- 
bum  C.  J.  If  the  conviction  had  been  quashed  that 
would  be  matter  of  replication.  Blackburn  J.  The 
alleged  libel  does  not  say  that  the  conviction  was  free 
from  formal  objections.  CecKbum  C.  J.  And  there  is 
nothing  on  the  record  to  shew  that  the  conviction 
was  quashed.  It  must  be  presumed  that  the  convic- 
tion is  in  force  until  the  contrary  is  shewn.  Blackburn  J. 
Any  person  who  asserted  that  the  plaintiff  was  convicted, 
knowing  that  the  conviction  had  been  quashed,  would 
publish  a  libel.]  In  Cuddington  v.  WiOdm  (a)  it  was 
held  that  it  was  slander  to  speak  words  imputing  that 
the  plaintiff  was  a  thief  after  a  pardon  from  the  Crown 
granted  to  him.  [Cockhum  C.  J.  The  effect  of  the 
pardon  was  to  take  away  not  only  the  punishment  but 
the  guilt.] 


MeBishf  for  the  defendants,  was  not  called  upon. 


Per  Curiam.  (Cockbitbn  C.  J.,  Blackburn,  Mbllor 
and  Sheb  JJ.) 

Judgment  for  the  defendants. 

(a)  Bob.  81. 
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Wabd,  appellant,  Gray,  respondent.  ^^^''l* 

ApTu  26th. 


71ieHiitm7Aet,1864,27&28r«^0.a#.72.exempt8HerMiQeft7'8  Muiinv  Act, 
officers  and  soldiers  on  duty  and  on  their  march  from  payment  of  tolls   18(J4,  27  A?  28 
"  ia  passing  along  or  oyer  any  turnpike  or  other  roads  or  bridges,  other-    Vict,  c.  3.  $,  72. 
vise  demandable  by  yirtue  of  any  Act  already  passed  or  hereafter  to  be   Exemption 
piSMd.**  A  Company  were  authorised  by  Act  <k  Parliament  to  purchase  /rom  tidls, 
sn  iDdait  feny  oyer  a  riyer  and  to  establish  a  floating  bridge  oyer  it,   Floating 
with  roads  and  approaches,  and  to  take  tolls  for  passing  across  the  riyer  bridge. 
by  the  bridge.    The  Company  owned  ten  miles  of  roful  leading  to  the   Bridge  Act, 
vxrj,  and  one  of  the  Company's  Acts  proyided  that  no  toll  should  be  26  4"  27  Fid, 
takeo  at  any  toll-gate  erected  on  it  for  soldiers  on  their  march  or  on   c.  <^ 
dxstj.  The  floating  bridge  is  propelled  from  one  side  of  the  riyer  to  the 
other  by  steam  power,  and  kept  in  its  ppper  course  in  passing  across 
the  rirer  by  means  of  parallel  chains  laid  across  the  bed  of  the  river, 
lindi  chains  are  passed  oyer  wheels  attached  to  the  floating  bridge,  and 
an  fiutened  on  each  side  of  the  river  to  heavy  weights  which  are  sunk 
in  wells  in  the  ground.    Held,  that  neither  the  exemption  in  the  Com- 
puy'i  Act  nor  in  The  Mutiny  Act,  1864,  applied  to  this  floating  bridge. 

QASE  stated  pursuant  to  stat.  20  &  21  Vkt.  e.  48. 

9.2. 

At  a  Petty  Sessions  for  the  division  of  Southampton, 
m  the  county  of  Skntthampton,  an  information  preferred 
bj  the  appellant  against  the  respondent,  charging  that 
he,  being  a  collector  of  tolls  appointed  by  The  Company 
rf  Proprietors  of  the  Southampton  and  Itchen  Floating 
Bridge  and  Roads,  did  unlawfully  demand  and  receive 
of  and  from  the  appellant,  he  being  then  a  soldier  of 
Her  Majesty's  army,  and  being  then  and  there  on  duty 
and  on  his  march,  a  certain  toll,  to  wit,  the  sum  of  one 
penny,  for  his  passage  across  the  river  Itchen  by  the 
bridge  of  the  Company,  was  heard  and  dismissed. 

The  information  was  laid  under  sect.  86  of  The 
Uatmy  Act,  1864,  27  &  28  Vict.  c.  8. 

The  Company  of  Proprietors  of  the  Southampton  and 
Itehen  Floating  Bridge  and  Roads  was  incorporated  by 
an  Act  of  Parliament  passed  in  1834^  4  &  5  fF.  4.  c. 
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1865.  IxxxY.,  which  Act  was  amended  by  other  Acts  passed  in 
^^^^  the  years  1835, 1839,  and  1851  respectively.  All  these 
Q^^  Acts  were  repealed  by  an  Act  passed  in  1863  (26  &  27 
Vice.  c.  cii.),  except  some  clauses,  which  are  retained 
in  the  Schedules  to  the  last  mentioned  Act.  Such 
parts  of  these  Acts  as  are  now  in  force,  and  also  The 
Mutiny  Act,  1864,  27  &  28  Vict  c.  8.,  were  to  be  taken 
as  part  of  the  case. 

By  the  Act  of  1834,  the  Company  were  authorized 
to  purchase,  and  they  did  purchase,  an  ancient  ferry  over 
the  river  lichen  between  the  town  of  Southampton  and 
the  parish  of  Saint  Mary  extra,  in  the  county  of  South' 
ampton:  and  they  were  authorized  to  establish,  and 
did  establish,  a  floating  bridge  over  such  river,  with 
chains  laid  down  across  the  bed  of  the  river,  and  i?ith 
roads  and  approaches. 

Stat.  26  &  27  Vict.  c.  cii.  s.  49.  directs  the  Company  to 
provide  two  ferry  boats  in  aid  of  and  in  addition  to  the 
bridge.  Sect.  52  defines  the  regular  hours  for  work- 
ing the  bridge;  and  sect.  58  directs  that,  when  the 
bridge  is  out  of  repair,  the  Company  of  Proprietors 
shall  provide  ferry  boats  to  convey  passengers  across 
the  river.  Sect.  59  enacts  "  that,  subject  to  the  pro- 
visions of  this  Act,  the  Company  from  time  to  time 
may  demand  and  take  for  the  passage  across  the  river 
by  the  bridge  or  boats  of  the  Company,  at  the  place  or 
within  the  limits  of  the  Company's  ferry,  any  tolls  not 
exceeding  the  tolls''  specified  in  the  Act.  They  are 
also  by  sect.  66  authorized  to  take  tolls  for  persons 
embarking  from  or  landing  upon  any  of  the  landing 
planes  of  the  Company  between  which  the  bridge  runs, 
and  not  using  the  bridge  or  boats. 
The  Company  own  about  ten  miles  of  road  leading  to 
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the  &Trj,  and  by  sect.  61  of  stat.  26  &  27  Vict.  c.  cii.        1865. 
th^  are  authorized  to  set  up  toll-gates  or  bars,  and  by        Wabd 
ject  67  to  take  the  tolls  therein  specified  for  the  use        q^, 
of  the  road.     Sect.  87  provides  that  no  toll  shall  be 
demanded  or-taken  at  any  toll-gate  or  toll-bar  erected 
on  the  C!ompany^s  road  for  any  soldiers  or  marines  on 
their  march  or  on  duty ;  but  there  is  no  similar  exemp« 
turn  from  the  tolls  for  the  use  of  the  floating  bridge. 

By  sects.  83,  84,  and  85,  the  Boyal  Family,  Custom 
House  officers,  and  persons  in  the  employ  of  the  Post 
Office,  are  exempt  from  all  tolls  payable  under  the  Act. 

By  sect.  100  the  bridge  and  floating  jetties,  and  other 
works  and  property  of  the  Company,  are  to  be  deemed 
to  be  a  bridge  and  a  yessel  within  the  meaning  of  stat. 
84  fc  25  Vict  c.  97.,  relating  to  malicious  injuries  to 
property. 

Sect  114.  *^  Nothing  contained  in  this  Act,  or  in  any 
of  the  Acts  herein  referred  to,  shall  authorize  the  said 
Company  to  take,  use,  or  in  any  manner  interfere  with 
any  foreshore  or  other  land,  soil,  tenements,  or  other 
hereditaments,  or  any  rights  of  whatsoever  nature 
belonging  to  or  enjoyed  or  exerdseable  by  the  Queen's 
most  excellent  Majesty  in  right  of  her  Crown,  without 
the  consent  in  writing  of  the  Commissioners  for  the 
time  being  of  Her  Majesty's  woods,  forests,  and  land 
revenues,  or  one  of  them,  on  behalf  of  Her  Majesty 
first  had  and  obtained  for  that  purpose,  (which  consent 
mk  Commissioners  are  hereby  respectively  authorized 
to  give,)  neither  shall  anything  in  the  said  Act  or  Acts 
contained  divest,  take  away,  prejudice,  diminish,  or  alter 
uiy  estate^  right,  privilege,  power,  or  authority  vested 
in  or  enjoyed  or  exerciseable  by  the  Queen's  Majesty, 
her  heirs  or  successors." 


T. 
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1865.  Sect.  72  of  The  Mating  Act,  27  &  28  VicL  c  8., 

^^  enacts,  "All  Her  Majesty's  officers  and  soldiers,  on 
daty  or  on  their  inarch,  and  their  horses  and  baggage, 
and  all  recruits  marching  by  route,  and  all  prisoners 
under  military  escort,  and  all  enrolled  pensioners  in 
uniform  when  called  out  for  training  or  in  ud  of  the 
civil  power,  and  all  carriages  and  horses  belonging  to 
Her  Majesty  or  employed  in  Her  service  under  the 
provisions  of  this  Act,  or  in  any  of  Her  Majest/s 
colonies,  when  conveying  any  such  persons  as  aforesaid, 
or  their  baggage,  or  returning  from  conveying  the  same, 
shall  be  exempted  from  payment  of  any  duties  and  tolls 
on  embarking  or  disembarking  from  or  upon  any  pier, 
wharf,  quay,  or  landing  place,  or  in  passing  along  or 
over  any  turnpike  or  other  roads  or  bridges,  otherwise 
demandable  by  virtue  of  any  Act  already  passed  or  here- 
after to  be  passed,  or  by  virtue  of  any  Act  or  ordinance, 
order  or  direction  of  any  colonial  Legislature  or  other 
authority  in  any  of  Her  Majesty's  colonies ;  provided 
that  nothing  herein  contained  shall  exempt  any  boats, 
barges,  or  other  vessels  employed  in  conveying  the  said 
persons,  horses,  baggage,  or  stores  along  any  canal  from 
payment  of  tolls  in  like  manner  as  other  boats,  barges, 
and  vessels  are  liable  thereto,  except  when  employed  in 
cases  of  emergency  as  hereinbefore  enacted.'' 

The  floating  bridge  is  propelled  from  one  side  of  the 
river  lichen  to  the  other,  being  a  distance  of  about  four- 
teen hundred  feet,  by  steam  power,  and  is  kept  in  its 
proper  course  in  passing  across  the  river  by  means  of 
parallel  chains  laid  across  the  bed  of  the  river,  which 
chains  are  passed  over  wheels  attached  to  the  floating 
brid^,  and  are  fastened  on  each  side  of  the  river  to 
heavy  weights  which  are  sunk  in  wells  in  the  ground. 
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The  feny  boats  are  oonstanilj  croBsing  flie  river  in        1865. 
lid  of  the  floating  bridge,  and  when  a  pasaenger  baa       wjm 
piid  his  toll  and  passed  the  toll-gate,  he  is  at  liberty  to        ^^^ 
enm  either  by  the  boat  or  the  floating  bridge,  and  foot 
piaieiigers  nsnally  select  either  the  floating  bridge  or 
the  boat  according  to  which  is  abont  to  make  the  next 
trip,  unless  influenced  by  weather  or  other  causes. 

The  respondent  is  one  of  the  collectors  of  tolls 
appointed  by  the  Company. 

The  appellant  was  a  soldier  of  Her  Majesty's  army, 
and  on  the  day  in  question  was  on  duty  and  on  his 
march  in  charge  of  a  party  of  Her  Majesty's  soldiers 
proceeding  firom  The  Boyal  Fidoria  Hospital  at  Neiky 
to  the  railway  station  at  Southampton;  at  the  toll-house 
of  die  Company  he  produced  to  the  respondent  a  route, 
and  demanded  a  free  passage  for  himself  and  the  soldiers 
vith  him  across  the  river  Itchen  on  the  floating  bridge, 
but  which  demand  was  refused,  and  the  appellant  then 
paid  the  toll  of  one  penny  for  himself  and  one  penny  for 
each  of  the  soldiers  with  him,  and  they  were  conveyed 
acTOfla  the  river  on  the  floating  bridge. 

It  waa  contended  on  the  part  of  the  appellant  that 
the  floating  bridge  is  a  bridge  within  the  meaning  of 
aect  72  of  The  Mutiny  Act,  1864,  and  that  therefore 
the  respondent  illegally  demanded  and  received  toll  of 
the  appellant  for  his  passage  over  the  river  Itclten  by 
Bach  floating  bridge. 

On  the  part  of  the  respondent  it  was  contended  that 
the  floating  bridge  is  a  steam  ferry  boat,  and  not  a 
hridge  within  the  meaning  of  that  section. 

The  justices  were  of  opinion  that  the  floating  bridge 
it  not  a  bridge  within  the  meaning  of  that  section,  and 
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1865.       that  the  appellant  did  not  simply  pass  oyer  the  floating 

Ward       bridge,  but  was  conyeyed  by  it  across  the  river. 

OiukT.  ^^^  question  for  the  opinion  of  the  Court  was. 

Whether  the  floating  bridge  is  a  bridge  within   the 

meaning  of  sect.  72  of  The  Mutiny  Act,  1864,  27  &  28 

Vict.  e.  8. 

The  SoUcUor  General  (Dawdegwell  with  him),  for  the 
appellant. — Though  this  structure  floats  and  is  moyeable 
it  is  a  bridge  within  the  meaning  of  sect.  72  of  The 
Mutiny  Act,  27  &  28  Vict  c.  8.  [He  cited  H^tbeta^e 
Diet  yoc.  Bridge.'\  The  language  of  Acts  of  Parliament 
obtained  by  Companies  is  to  be  treated  as  the  Ian* 
guage  of  the  promoters,  and  should  be  construed  strictly 
against  the  parties  obtaining  them  but  liberally  in  fayour 
of  the  public ;  Parker  y.  The  Great  fVestem  Railway 
Company  (a\  per  Tindal  C.  J.  {^Blachbum  J.  A  ferry 
boat  is  not  a  bridge.]  The  Company  apply  the  word 
''  bridge''  to  this  structure  in  order  to  bring  it  within 
the  protection  of  stat.  24  &  25  VicL  c.  97.  #.  88.,  which 
makes  it  felony  to  destroy  any  bridge  oyer  or  under 
which  any  highway  shall  pass.  [Cockhum  C  J.  Sect 
87  of  the  Act  of  1868,  26  &  27  Vict  c.  cii.,  exempts 
soldiers  on  their  march  or  on  duty  from  the  toll  payable 
at  any  toll-gate  or  toll-bar  on  the  Company^s  road,  but 
does  not  mention  the  toll  for  passing  oyer  the  riyer  by 
the  floating  bridge  :  that  is  a  strong  argument  against 
the  appellant.]  Sect.  114  of  that  Act  contains  a  general 
saying  of  the  rights  of  the  Crown.  Stat.  4  &  5  H^.  4 
c.  Ixxxy.  #.  89.  gaye  an  exemption  from  all  tolls  under 
the  Act     [AKlwardi  for  the  respondent. — Stat.  5  &  6 

(a)  IM,^  G,  263.  283. 
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fF.4.e.  Ixxi  s.  6.  repealed  that  ezemptioiiy  and  sect  7  1865. 

gaye  an  exemption  from  tolls  payable  at  any  toll-gate  or  wabd 

toU-bar  on  the  road.]     [He  cited   The  Mayor  ffc.  of  q^^ 
Weymouth,  appts.^  Nugent,  respt.  (a).] 

Miboard  {Bere  with  him)^  for  the  respondent^  was  not 
called  upon. 

CocouRN  C.  J.     Sect  72  of  stat  27  &  28  Vict  c.  8. 

exempts  Her  Majesty's  officers  and  soldiers  on  duty  and 

on  their  march  from  payment  of  any  daties  and  tolls 

''in  paBsmg  along  or  over  any  turnpike  or  other  roads 

or  bridges,  otherwise  demandable  by  virtue  of  any  Act 

already  passed  or  hereafter  to  be  passed."    The  apparatus 

in  question  conveys  passengers  over  the  river  instead  of 

the  river  being  passed  over  by  them  :  it  is  more  in  the 

Batnre  of  a  steam  ferry  boat  than  a  bridge.    It  does  not 

a&id  a  continuous  means  of  transit  for  passengers 

across  the  river ;  the  passage  is  only  made  after  certain 

interyals  of  time,  and  during  those  intervals  passengers 

UTist  be  content  to  wait.    There  is  a  broad  distinction 

between  such  a  means  of  transit  and  a  bridge,  which  is 

a  pemianent  structure  and  may  be  traversed  at  all 

tiiDes. 

BucKBUEN  and  Shee  JJ.  concurred. 

Judgment  for  the  respondent 

(a)  Ante,  p.  22. 
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Commitment 
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20  #  21  Fiet. 
€.  cxyiii.  s,  14. 


The    Queen    against    The    Governor    of   The 
House  of  Cobbection  in  Coldbath  Fields. 

By  Stat.  4  O,  4.  c.  M.  s.  2.  there  shall  he  in  every  county  one  common 
gaol,  and  in  ereiy  connty  not  diyided  into  ridings  or  diTimons,  and 
every  riding  or  division  of  a  connty,  at  least  one  house  of  conection. 
By  sect.  4  the  justices  in  Quarter  Sessions  *'  shall,  by  orders  to  be  made 
for  that  purpose,  ascertain  and  declare  to  what  class  or  classes  of  pri- 
soners every  such  gaol,  house  or  houses  of  correction,  or  any  part  or 
parts  of  any  of  them  respectively,  shall  be  applicable."  By  The  MingUm 
Parish  Acts  Amendment  Act,  1857,  20  &  21  Vict,  c.  cxviii.  s.  14,  in 
case  of  nonpayment  of  an;^  rate  and  assessment^  power  is  given  to  any 
police  magist^te  or  justice  for  the  county  of  Middlesex  to  issue  a 
warrant  for  the  apprehension  of  the  person  making  default,  and  to 
commit  him  "  to  tne  common  gaol  or  house  of  correction  for  the 
county."  On  the  24th  May,  186$  the  Quarter  Sessions  for  the  ooun^ 
of  Middlesex^  under  stat.  4  &.  4.  c.  64.  «.  4.,  made  an  order,  bv  wbioi 
they  ordered  that  the  Middlesex  House  of  Correction  in  ColdbaA  Fields 
should  be  applicable  only  to  prisoners  of  certain  specified  classes,  not 
including  persons  in  the  classes  of  prisoners  to  which  the  Middlesex 
House  of  Detention  was  applicable.  And  by  the  same  order  the  Mid- 
dlesex House  of  Detention  was  declared  to  be  applicable  to  all  prisonen 
not  convicted  of  any  crime  or  offence.  Held,  that  the  governor  of  the 
House  of  Correction  in  Coldbath  Fields  was  justified  in  refusing  to 
receive  a  person  committed  for  de&ult  in  payment  of  sates  under  stat 

20  &  21  Vict.  e.  ezviii.  s.  14. 

IN  Easter  Term,  1864i  a  rule  was  made  abaolate  finr 
a  mandamas  to  the  governor  or  keeper  of  the  House 
of  Correction  in  Coldbath  Fields,  Ckrkenwell,  in  the 
county  of  Middlesex,  commanding  him  to  receive  and 
detain  the  body  of  R.  Spraggs  pursuant  to  a  warrant  of 
one  of  the  justices  for  the  said  county^  subject  to  the 
following  special  case. 

R.  Spraggs  was  summoned  under  the  provisions  of 
The  Islington,  Parish  Acts  Amendment  Act,  1857>  20  & 

21  Vict.  c.  cxviii  s,  14.,  before  A.  Ballantine  Esq.,  one 
of  the  justices  of  the  county  of  Middlesex,  on  the  20th 
August,  1863»  on  the  complaint  of  one  of  the  collectors 
of  the  parish  of  St.  Mary,  Islington^  in  that  county,  for 
nonpayment  of  poor  and  other  rates  to  which  he  had 
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beeD  assessed  as  a  ratepayer  in  respect  of  a  house  of  I8d5. 
which  he  was  the  occupier^  amounting  to  1/.  17s.  6d.,  The  Queu 
together  with  1#.  the  cost  6f  the  summons.  On  his  GoTemorof 
default  to  appear  to  answer  the  complaint,  and  on  proof  Coldbath 
of  the  sendee  of  the  summons,  and  that  IL  178.  6d.  for  PaitoH. 
the  rates  and  Is.  the  cost  of  the  summons  were  still  due, 
A.  BaUantine  Esq.  made  and  issued  his  warrant  of  dis- 
tress to  the  yestry  of  St.  Mary,  Islingtouy  or  the  col- 
lectors of  the  rates  of  the  parish,  and  all  other  police 
and  peace  officers  acting  in  the  parish,  to  levy  the  sum 
of  1/.  \7$.  6d.  of  the  goods  and  chattels  of  R.  Sproffffs, 
together  with  the  charges  of  the  summons  and  of  the 
warrant  and  distress ;  and  farther  directing  that  if  no 
Rifficient  diiBtress  could  be  had  or  taken  the  same  be 
certified  to  him  to  the  end  that  such  further  proceedings 
might  be  had  as  to  the  law  did  appertain.  This  warrant 
was  d^Tcred  to  R.  J.  G.,  a  licensed  broker  and  con- 
stable  for  the  parish,  to  be  executed,  who  endeavoured  to 
execute  it,  and  made  his  return  that  the  goods  and 
chattels  of  /?.  Sproffffs  were  secured  so  that  they  could 
not  be  distrained  on,  and  that  the  sums  of  1/.  17s.  6d!» 
and  1$.  still  remained  due  and  owing  to  the  vestry  of 
SL  Mary,  IsKngtcn;  whereupon  A.  BaUanHne  Esq. 
made  and  issued  his  warrant  for  the  apprehension  of  R. 
Sffoggs  for  default  in  payment  of  the  rate  or  assessment 
and  for  his  commitment  for  nonpayment  of  the  same. 

This  warrant  was  addressed  to  the  vestry  of  St.  Mary, 
I^ton,  and  to  the  collectors  of  rates  of  the  parish,  and 
to  all  police  and  peace  officers  in  the  parish,  and  to  the 
keeper  of  the  common  gaol  or  house  of  correction  at 
CMenwett,  in  the  county  of  Middlesex^  and,  after  reciting 
the  proceedings  had  before  A.  BaUantine  Esq.  in  the 
premises,  it  commanded  the  vestry  or  the  collectors  of 
the  rates  of  the  parish,  and  all  the  police  and  peace 
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officers  or  some  or  one  of  them  acting  in  the  parish,  to 
take  R.  8praggs  and  him  safely  to  convey  to  the  com- 
mon gaol  or  honse  of  correction  for  the  county  at 
ClerkenweU  in  that  comity  and  there  deliver  him  to  the 
keeper  thereof  together  with  that  preoqit,  and  did 
thereby  command  the  keeper  of  the  common  gaol  or 
house  of  correction  to  receive  R.  Spraggs  into  his 
custody  in  the  common  gaol  or  house  of  correction, 
there  to  imprison  him  without  bail  or  mainprise  for  the 
space  of  three  calendar  months  unless  the  sum  of  1/. 
\7s.  6d.,  together  with  the  sum  of  !«•  for  the  costs 
attending  the  distress,  and  the  further  sum  of  3s.  being 
the  costs  and  charges  of  the  commitment  and  of  taking 
and  conveying  jS.  Spraggs  to  prison,  making  in  the 
whole  the  sum  of  2/.  Is.  6d.j  should  be  sooner  paid  unto 
the  keeper. 

The  constable,  pursuant  to  the  warrant,  on  th6  24th 
September,  1863,  took  JB.  Spraggs  and  conveyed  him 
safely  to  the  house  of  correction  for  the  county  of  Mid- 
dlesex at  Coldbath  Fields  in  ClerkenweU,  in  that  county, 
and  there  tendered  him,  together  with  the  warrant,  to 
T.  H.  ColmU,  the  keeper  of  the  house  of  correction, 
and  requested  him  as  such  keeper  to  receivers.  Spraggs 
at  and  detain  him  in  that  prison  pursuant  to  the 
warrant,  but  T.  H.  Colvill  then  absolutely  refused  to 
receive  or  detain  R.  Spraggs  or  in  any  way  to  act  upon 
or  obey  the  warrant. 

The  proper  mode  of  collecting  and  enforcing  the  pay- 
ment of  rates  in  the  parish  of  St  Mary,  hUngUm,  is 
(amongst  other  things)  specially  provided  for  by  The 
Islington  Parish  Acts  Amendment  Act,  1857,  20  ft  21 
Fict.  c.  cxviii.  By  sect.  14,  in  case  of  nonpayment  of 
any  rate  and  assessment  made  by  the  vestry  for  the 
purposes  of  The  IsKngtan  Parish  Acts  or  that  Act  power 
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is  giren  to  any  police  magistrate  or  one  of  the  justices 
for  the  county  of  JUiddlesex  to  issue  a  warrant  for  the 
apprehension  of  the  person  making  default^  and  to  com- 
mithim  '*to  the  common  gaol  or  house  of  correction 
tor  the  county  for  any  time  not  exceeding  three  calendar 
numtln,  unless  the  said  rate,  assessment,  &c.,  shall  be 
sooner  paid.'' 

The  house  of  correction  for  the  county  of  Middlesex 
18  ntttated  in  CMbath  Fields,  in  the  parish  of  Clerkentoell, 
in  that  county,  T,  H.  Colmli  being  the  keeper  thereof; 
and  is  not  a  common  gaol  but  is  a  house  of  correction 
of  the  ordinary  kind,  and  was  built  in  pursuance  of  stat. 
26  G.  3.  c.  55.  There  is  another  prison  in  the  same 
pariah  called  the  House  of  Detention,  which  was  erected 
nnder  letters  patent  of  James  1st,  but  this  prison  is  not 
a  common  gaol  or  house  of  correction.  There  is  not 
now  and  never  was  a  common  gaol  for  the  county  of 
Middlesex  locally  situate  in  the  county,  except  as  after 
stated. 

The  Queen's  Oaol  of  jNeuyate,  which  is  situate  in  the 
otj  of  London  or  the  suburbs  thereof,  has  been  from 
time  immemorial  and  is  now  the  common  gaol  both  for 
tiie  county  of  Middlesex  and  the  city  of  London^  which  is 
a  connty  within  itsdf  and  is  under  the  government  of 
the  Corporation  of  London.  It  was  rebuilt  imder 
atata.  7  (7.  8.  e.  87.  and  18  G.  8.  e.  48. 

Under  the  provisions  of  stat.  52  G.  8.  c,  ccix.,  the 
new  prison,  called  the  Debtors  Prison  for  London  and 
Middlesex,  was  erected.  It  is  situate  in  IVhiiecross  Street, 
in  the  city  of  London. 

The  justices  of  Middlesex  and  the  Metropolitan  Police 
Magistrates  have  always  exercised  the  right  of  commit- 
ting Middlesex  prisoners  to  the  Queen's  Gaol  of  Newgate, 
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as  the  common  gaol  of  tlie  oovcaty,  and  they  are  daily 
in  the  habit  of  committing  them  there  under  The 
Cenb-al  Criminal  Court  Act,  4  &  5  J^.  4.  c.  86.  Since 
the  passing  of  stat.  52  G.  3,  c.  cciz.,  the  justices  of 
Middlesex  have  fix>m  time  to  time  committed  persona  for 
nonpayment  of  rates  to  the  Debtors  Prison  for  Loudon 
and  Middlesex  in  Whitecross  Street,  and  the  keeper  thereof 
has  received  them  into  it,  and  detained  them  tiiere,  but 
of  late  years  he  has  declined  to  receive  them  into  it,  and 
still  refuses  so  to  do.  There  is  no  other  prison  either  in 
London  or  Middlesex  except  the  Queen's  Gaol  of  New- 
gate and  the  Debtors  Prison  for  London  and  Middlesex 
which  can  be  deemed  to  be  the  common  gaol  of  the 
county  of  Middlesex. 

On  the  24th  May,  I860,  the  Quarter  Sesskms  for  the 
county  of  Middlesex  made  an  order,  purporting  to  be  in 
pursuance  of  stat.  4  6.  4  c.  64.  s.  4t.,  whereby  the  prison 
or  gaol  called  the  Middlesex  House  of  Detention,  at 
Ckrkentoell,  was  declared  to  be  applicable  to  "  prisonen 
committed  for  want  of  sureties,  and  to  prisoners  committed 
on  charge  of  suspicion  of  felony,  and  to  prisoners  com- 
mitted for  trial,  and  to  prisoners  committed,  detained  or 
remanded  for  examination,  kc,  to  all  other  priaoners 
not  convicted  of  any  felony,  misdemeanour  or  other 
crime  or  offence  and  being  prisoners  who  may  by  law  be 
committed  to  a  prison  or  gaoL"  And  the  Middlesex 
House  of  Oorrecti(m  at  Westminster  was  declared  to  be 
applicable  to  female  prisoners  convicted  of  misdemeanour 
or  other  crime  or  offence,  and  to  all  other  female  prisoners 
who  may  by  law  be  committed  to  a  house  of  correction, 
and  being  persons  not  included  in  the  classes  of  prisoners 
to  which  the  Middlesex  House  of  Detention  was  declared 
to  be  applicable.    And  the  Middlesex  House  of  Correction 
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St  CoUbaik  Fields  was  declared  to  be  applicable  to  male       1865. 

prisoners  convicted  of  felony,  misdemeanour  or  other    The  QukuT 

crime  or  offence,  and  to  all  other  male  prisoners  being    Qor^or  of 

prisoners  who  may  by  law  be  committed  to  a  house  of 

eorrection  and  being  prisoners  not  included  in  the  classes 

of  prisoners  to  which  the  prison  or  gaol  called  the  Mid'- 

dktex  House  of  Detention  was  declared  to  be  applicable. 

The  order  was  duly  made  and  signed,  published,  advertised, 

sod  notified  as  required  by  the  last  mentioned  Act,  and 

s  copy  thereof  was  duly  served  upon  7.  H.  CohiU,  the 

keeper  of  the  House  of  Correction  at  Coldbaih  Fields, 

and  upon  the  keepers  of  the  other  prisons,  shortly  after 

Ae  same  was  made  and  before  it  came  into  operation ; 

and  ever  since  the  making  of  the  order  the  keeper,  in 

professed  obedience  of  it,  has  refused  to  receive  persons 

committed  to  his  custody  as  keeper  of  the  house  of  cor- 

reetion  under  warrants  for  commitment  for  default  in 

payment  of  rates  by  justices  of  the  county  of  Middlesex. 

This  order  remained  in  fiill  force  and  effect  from  the 

25tk  Jme,  1860,  until  the  end  of  February,  1864. 

On  the  14th  January,  1864,  at  the  Quarter  Sessions 
for  the  county  of  Middlesex,  another  order  was  duly 
made  and  signed,  and  was  duly  notified,  published 
and  advertised  as  required  by  stat.  4  G.  4.  c.  64.  s.  4., 
and  a  copy  of  it  was  duly  served  upon  T.  H.  Colvill, 
the  keeper  of  the  House  of  Correction,  and  upon  the 
keepers  of  the  other  prisons,  shortly  after  ihe  same 
was  made  and  before  it  came  into  operation.  This 
order,  after  reciting,  among  other  things,  that  the 
House  of  Detention  was,  by  letters  patent  of  James 
Ist,  to  be  used  for  the  restraining,  custody  and  safe 
keeping  of  all  offenders  and  malefactors  (other  than  for 
capital  crimes  of  treason  or  felony)  committed  by  justices 
2  B  2 
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of  the  county,  that  there  were  two  houses  of  correction  for 
the  county,  one  in  the  city  of  Westminster  and  the  other 
KtColdbath  Fields,  and  that  under  the  powers  in  stat.  52 
G.  3.  c.  ccix.,  which  recites  that  '*the  Guol  of  Newgate 
is  not  only  the  common  gaol  both  of  and  for  the  city  of 
London  and  of  and  for  the  county  of  Middlesex  for  the 
confinement  of  felons  and  other  offenders,  but  is  also  a 
prison  for    the  confinement  of  other  persons  in   the 
custody  of  the  sheriffs  of  London  and  of  the  sheriff  of 
Middlesex^'  the  Debtors  Prison  for  London  vnA  Middlesex 
had   been   erected,  declared  that  from  and  after   the 
29th  February^  1864,  the  Middlesex  House  of  Detention 
at  Clerkenwell  should  be  applicable  to  prisoners  com- 
mitted for  want  of  sureties,  and  to  prisoners  committed 
on  charge  or   suspicion  of  felony,  misdemeanour  or 
other  crime  or  offence,  and  to  prisoners  for  trial,  and  to 
prisoners  committed,  detained  or  remanded  for  exami- 
nation, and  to  all  other   prisoners  not   convicted  of 
felony,  misdemeanour  or  other  crime  or  offence  ^ho 
may  not  by  law  be  committed  to  the  common  gaol  for 
the  county  or  to  the  Debtors  Prison  for  London  and 
Middksex.  This  order  has  been,  since  the  end  of  February, 
1864,  in  full  force  and  effect. 

T.  H.  Colvill,  in  refusing  to  receive  and  detain  A. 
Spraggs  under  the  warrant  of  A.  Ballantine,  ESsq., 
acted  in  professed  obedience  to  the  order  of  Sessions  of 
the  24th  May,  1860,  which  was  then  in  full  force  and 
effect,  so  far  as  it  in  law  may  justify  the  keeper  of  the 
House  of  Correction  in  his  refusal.  And  it  was  con- 
tended, on  behalf  of  the  defendant,  that  JB.  Spraggs  ought 
to  have  been  committed  either  to  the  Queen's  Gaol  of 
Newgate,  or  the  Debtors  Prison  for  London  and  Middle^ 
sex,  or  the  House  of  Detention,  and  not  in  any  event  to 
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Uie  House  of  Correction.  It  Was  also  contended^  on 
bdialf  of  the  defendant,  that  the  justices  had  power  to 
make  the  orders  before  mentioned,  and  that  the  keeper 
was  justified  in  not  receiying  R.  Spragg$  into  the  House 
^Correction.  It  was  contended,  on  behalf  of  the  Crown, 
that  the  defendant  was  bound  to  receive  R.  Spraggs  into 
the  House  of  Correction,  there  to  imprison  him  for  the 
ipaoe  of  three  calendar  months  unless  the  sum  men- 
tioned in  the  warrant  should  be  sooner  paid,  and  that 
the  justices  had  no  power  to  make  the  orders  or  either 
of  them  for  the  purpose  of  excluding  poor  rate  defaulters 
from  the  house  of  correction. 

It  was  admitted  for  the  purposes  of  the  case  that  the 
warrant  of  commitment  was  good  in  form  and  was  to  be 
treated  as  if  it  were  addressed  alone  to  **  The  keeper  of 
the  House  of  Correction  for  tiie  county  of  Middkse:^ 
lituate  at  Coldbath  Fields,  Ckrkentoell,  in  the  said 
county,"  and  omitted  all  mention  of  the  '*  common 
gaoL''  It  was  also  agreed  that  no  objection  was  to  be 
taken  to  the  form  of  the  two  orders  made  by  the  justices 
in  Quarter  Sessions,  which,  as  well  as  the  Acts  of 
Ptoliament  referred  to^  were  to  form  part  of  the 
case. 

The  question  for  the  opinion  of  the  Court  was. 
Whether  a  mandamus  ought  to  go  to  the  keeper  of  the 
House  of  Correction  at  Coldbath  Fields  to  compel  him 
to  reoeiye  R,  Spraggs  under  the  warrant  of  ^.  Ballaniine, 
Esq.,  and  to  imprison  him  in  that  house  of  correction 
for  the  space  of  three  calendar  months. 

Stat.  4  Cr.  4.  c.  64.  s,  2.  enacts  that  there  shall  be 
maintained,  at  the  expense  of  every  county  in  England 
and  IFales,  one  common  gaol,  and  at  the  expense  of 
every  county  not  divided  into  ridings  or  divisions,  and  of 
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1865.        every  riding  or  division  of  a  county  in  Engkad  and 
The  QusBH     '^flfe'j  «^t  least  oJ^e  house  of  correction. 
Goreraor  of        ®®*^'  *'  '''^^^e^  t^^^®  "l**^  ^  ciusting  at  the  time 
CoLDBATH     of  passing  of  the  Act,  in  any  county,  &c,  one  or  more 
PaisoH.      bouse  or  houses  of  correction,  not  suffident  for  the  ex* 
tended  classification  required  by  the  Act^  the  Quarter 
Sessions  may  order  that,  in  addition  to  the  house  of 
correction  before  directed  to  be  maintained,  one  or  more 
of  such  houses  of  correction  as  shall  be  so  existing  shall 
be  continued  and  maintained  for  the  reception  of  one  or 
more  particular  class  or  classes  or  description  or  descrip- 
tions of  prisoners. 

Sect.  4  enacts  that  in  every  county,  riding  or 
division  of  a  county  in  England  and  Wales^  &e.,  at  any 
General  or  Quarter  Sessions  to  be  hdd  from  time  to  time^ 
the  justices  there  assembled  ''shall,  by  orders  to  be 
made  for  that  purpose,  ascertain  and  declare  to  what 
class  or  classes  of  prisoners  every  such  gaol,  house  or 
houses  of  ccMTection,  or  any  part  or  parts  of  any  of  them 
respectively,  shall  be  applicaUe ;  and  eveiy  such  order 
shall  be  signed  by  the  chairman  of  such  Sesrions,  and 
shall  be  notified  by  the  clerks  of  the  peaoe  to  the 
several  justices  of  the  peace  in  every  such  county,  && ; 
and  notice  thereof  shall  be  inserted  in  three  of  the 
newspapers  usually  circulated  in  such  county  &&,  within 
three  weeks  after  any  such  turder  shall  be  made  at  any 
such  Sessions;  and  a  copy  thereof  shall  be  served 
upon  the  keeper  of  every  gaol  or  house  of  correction 
within  every  such  county,  &c. ;  and  after  the  making  of 
such  order,  and  serrice  of  sudi  copy  thereof  upcm  such 
keeper  as  aforesaid,  such  class  or  classes  of  pri- 
soners as  shall  be  specified  in  such  order,  and  no  other, 
shall  becommitted  to  or  detained  in  any  such  gaol,  house 
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or  houses  of  correction^  or  asy  part  of  any  of  tbem       1865. 
reqpectiTely;  and  all  persons  not  coming  within  the    The  Qusxir ' 
dass  or  description  of  prisoners  ^o  may  lawfully  be    Governor  of 
committed  to  or  detained  in  such  prison  w  shall  be     ^p^^^' 
appointed  by  the  justices  for  the  confinement  of  one  or      Pai«o»., 
more  class  or  classes  of  prisoners,  may  be  removed  to 
the  gaol  or  house  of  correction  of  the  connty,  riding  or 
diviaion;  and  every  such  gad  or  house  of  correction 
shall  be  deemed  the  I^al  gaol,  prison,  or  place  of  con- 
finement of  every  person  respectively  committed  to  the 
same  in  pursuance  of  such  order  as  aforesaid ;  anything 
in  any  Act  or  Acts,  or  any  law,  custom  or  usage  to  the 
eonttBiy  notwithstanding:    Provided  always,  that  no 
clarification  of  prisoners  shall  be  made  in  any  house  of 
correction  appropriated  to  the  reception  of  any  particu- 
lar dass  or  dasses  of  prisoners,  which  shall  be  in  any 
wsy  inconsistent  with  or  contrary  to  the  classification 
directed  by  this  Act" 

£9011^  {H.  T.  Cole  with  him)^  for  the  prosecutor. — 
Under  stat  20  &  21  Vui.  c.  cxviii  s.  14,  the  justice 
CQnunitting  a  person  for  nonpayment  of  rates  may  in 
his  discretion  commit  to  the  common  gaol  or  house  of 
correction,  and  the  keeper  of  ^e  house  of  correction  is 
bonnd  to  obey  the  warrant  notwithstanding  the  orders 
of  Qoarter  Sessions  made  under  6tat.'4  G.  4  c.  64  s. 4 
The  history  o£  houses  of  correction,  with  &e  account  of 
the  persons  who  might  be  committed  to  them  down  to 
stat  27  G.  8.  c.  11.,  is  given  in  the  argument  of  Fer^ 
gusion  in  Ex  parte  Evans  (a).  Subsequent  statutes 
either  give  the  committing  justices  a  discretion,  or  fix  the 
pnson  to  which  the  person  committed  is  to  be  sent  By 
(a)  8  T.  B.  172. 1T4. 
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1865.  >^«  11  &  1^  ^^'  ^*  ^*  ^*  l^->  where  a  conviction  ad- 
The  Qnm  j^^^lg^s  a  pecnniary  penalty  or  compensation  to  be  paid, 
^   ^-  or  where  an  order  "Quires  the  payment  of  a  sum  of 

CoLDBATH  money^  the  justice  making  the  conviction  or  order  is 
Peisov.  empowered^  in  default  of  goods  whereon  to  levy,  to 
commit  the  defendant  ''to  the  house  of  correction,  or 
if  there  be  no  house  of  correction  within  his  jurisdiction 
then  to  the  common  gaol/'  Stat.  12  &  18  Fict.  r.  14., 
for  the  recovery  of  the  costs  of  distraining  for  poor  and 
highway  rates,  by  sect  2  empowers  two  justices  to  issue 
their  warrant  of  commitment  against  the  person  who  has 
no  sufficient  goods  whereon  to  levy,  and  order  him  ''to  be 
imprisoned  in  thecommon  gaol  or houseof  correction."  By 
Stat.  4Cr.  4.  c.  64. «.  7.  rogues  and  vagabonds  are  to  be  com- 
mitted only  to  some  house  of  correction  belonging  to  the 
county,  &c.  When  the  Legislature  has  given  the  commit- 
ting justices  a  discretion,  or  has  selected  a  particular  prison 
for  the  detention  of  offenders  or  other  persons,  and  the 
committing  justices  have  exercised  their  discretion  or 
drawn  up  their  warrant  in  conformity  with  the  parlia- 
mentary discretion,  it  is  not  in  the  power  of  tiie  Quarter 
Sessions  imder  stat.  4  Cr.  4  c.  64.  «•  4.,  by  ordering  a  par- 
ticular classification  of  prisoners,  to  take  away  the  discre- 
tion of  the  committing  justices  or  to  substitute  another 
place  of  detention  for  that  fixed  by  Act  of  Parliament. 
The  decision  in  Bex  v.  Cape  (a)  is  a  judicial  interpretation 
of  stat  4  Cr.  4.  c.  64,  and  shews  that  sect  18,  whichgives 
to  the  mayor  and  aldermen  of  the  city  of  London,  so  hi 
as  regards  the  prisons  in  that  city,  all  the  powers  given 
by  the  Act  to  the  Quarter  Sessions  of  counties,  does  not 
extend  to  give  them  the  power  to  exclude  firom  the  Gaol 
of  Newgate  prisoners  committed  by  the  JftV&Z&^er  magis- 
trates.    [Blachhum  J.    The  reason  is  that  though  the 

(a)  6  ^  #  £  226. 
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to  the  control  of  the  mayor  and  aldermen^  it  is  the  county  The  Qunar 
gaol  of  Middlesex.']  Sect  4y  after  requiring  that  the 
Quarter  Sewions  shall  by  their  order  declare  to  what  class 
(Hrdasaesof  prisoners  every  gaol  and  house  or  houses  of 
correction  shall  be  respectively  applicable,  goes  on,  ^  and 
all  persons  not  coming  within  the  class  or  description  of 
prisoners  who  may  lawfully  be  committed  to  or  detained 
in  inch  prison  as  shall  be  appointed  by  the  justices  for 
the  confinement  of  one  or  more  class  or  classes  of  pri- 
soners, may  be  removed  to  the  gaol  or  house  of  correc- 
tion of  the  county,  riding  or  division;''  which  shews 
tiiat  the  order  of  the  Quarter  Sessions  cannot  keep 
tUs  dass  of  prisoners  out  of  the  gaol  or  house  of 
correction.  And  they  must  go  to  the  house  of  correction 
if  no  provision. has  been  made  for  their  being  received 
into  another  prison.  The  order  of  the  24th  Majf,  1S60, 
IS  in  contravention  of  the  general  law,  and  leaves 
prisoners  of  this  dass  without  any  prison  applicable  to 
tiiem.  In  Be  Masters  (a)  Cromptan  J.  in  the  Bail  Court 
hdd  that  the  Income-tax  Commissioners,  acting  under 
Stat  5  &  6  Vict.  c.  85.  s.  157.,  had  no  power  to  commit 
a  debulting  collector  of  that  tax  in  the  county  of  Middb" 
sex  to  the  Ghu>l  of  Newgatet  but  that  the  commitment 
should  have  been  to  the  Whxtecrou  Street  Prison,  the 
object  of  stat.  52  0. 8.  c.  ocix.  being  that  Newgate  should 
be  kept  as  a  prison  entirely  for  criminal  offenders ;  and 
therefore  the  Ghu>l  of  Newgate  is  not  open  to  prisoners  of 
this  class.  [J3om24  contriu  The  power  of  the  income-tax 
Commissioners  to  commit  is  derived  from  stat  8  &.  4. 
A  88.  «.  8.,  which  empowers  the  Commissioners  of  the 
land  and  assessed  taxes  ''  to  imprison  the  person"  of  a 

(a)3dX.J.e.J9.146. 
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1865.       defaulting  ooUectory    without  saying  in  what  priscm. 

The  QvMMM     Blaeibum  J.    It  is  a  Strang  thing  to  assert  that  when 

Gownor  df    ^  general  power  is  given  to  the  Quarter  Sessions  to  regu- 

^isLM^     late  the  gaol  and  house  or  houses  of  oorreotion  in  the 

Fbisos,      eountjTi  a  single  magistrate  may  oirerrule  the  reg^ulation.] 

It  would^  if  this  were  the  case  of  a  crimiual  prisoner,  but 

nonpayment  of  rates  j^  in  the  nature  of  a  debt;  Be  Eg- 

gvngUm  (a),     \Blackhwm  J«    The  power  of  committal  to 

a  common  gaol  or  house  of  correction  existad  long  prior 

to  Stat.  4  {?.  4.  c.  64.]    It  is  as  old  as  stat.  18  Eh  c.  Z^ 

which  first  provided  for  building  houses  of  correction  in 

every  oounty.    The  order  of  the  14di  January,  1864, 

also  faik  and  is  a  nullity  because  no  prison  is  provided 

by  tiie  Quarter  Sessions  for  lids  class  of  prisonera;  the 

provisions  witii  reference  to  the  House  of  Detention  are 

not  fieomed  so  as  to  be  applicable  to  them. 

JBmnll  {Poland  with  him),  for  the  defendant. — ^The 
object  of  stat.  4  (7.  4  c.  64.,  extended  by  staL  2  ft  8 
Via.  c.  66.,  to  all  prisons,  ae^t  as  to  the  dassifi- 
oation  of  prisoners,  was  to  carry  out  more  uniformly 
and  strictly  the  laws  directing  the  separation,  superin- 
tendencCy  employment,  and  instruction  of  prisoners  in 
gaols  and  houses  of  correction  throughout  the  kingdom. 
Sect  2  of  the  former  Act  enacted  that  there  should 
be  one  gaol  and  one  honse  of  correotiou  in  ev&ty 
county.  Sect.  4  imposed  a  duty  on  the  Quarter 
Sessions  to  dassify  the  prisons.  The  atatute  also  pro- 
vides for  the  classifi.cation  of  prisoners.  By  sect.  10, 
jrule  %  prisoners  of  specified  dasses  are  not  to  intermix. 
Hie  first  class  mentioned  consists  oi  ''debtors  and  per- 
sons confined  for  contempt  of  Court  on  dvil  process.'^ 
.(«)2£.j*l?.71M27. 
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QD  chalet  of  crimeB  or  misdemeanours*    By  sect  4  the    The  Quus 

Mder  made  by  the  Quarter  Sessions  for  classifying  the   Q^^iat  of 

priaoDs  in  each  county  is  to  be  notified  by  the  derks  of    ^^yuum^ 

tiiepeaoeto  the  justices^  and  notice  thereof  inserted  in      ^m9wk. 

tfaeoonnty newspapers;  the  olgect  of  which  provisions  is 

that  the  oommittii^  justices  may  make  their  warrants  of 

commitment  accordingly:  it  then  proceeds  to  direct  the 

canying  out  of  the  order,  both  as  to  commitment  and 

detention  of  prisoners ;  and  provides  for  the  removal  of 

pemma  who^  at  the  time  of  making  the  order,  may  law- 

fiilly  be  in  a  prison  appointed  lor  the  confinement  of 

a  daas  of  prisoners  to  which  they  do  not  belong.    By 

sect  6,  where  the  house  of  correction  is  part  of  the  same 

buildiiig,  or  inclosed  in  the  same  boundary  wall  as  the 

ooounongaol,  the  classification  of  prisoners  required  by 

the  Act  shall  be  carried  out  in  the  whole  of  such  build- 

inga :  "  Provided  that  prisoners  for  debt  may  be  removed 

to  and  ahall  always  be  ocmfined  in  the  part  or  parts  of 

auch  building,  or  united  or  contiguous  buildings,  which 

diall  be  ao  ascertained  or  be  appropriated  as  and  for  the 

gad  of  the  county,  ftc"    By  sect  7  idle  and  diaorderly 

pcnQD8y  jrogues  and  vagabonds,  incorrigible  rogues  and 

otber  vagrants,  are  to  be  committed  to  some  house  of 

correction.  The  effect  of  these  provisions  is  that  houses 

ofconecti<Hi  are  apjuropriated  to  persons  convicted  of 

or  cbaiged  with  crimes  or  misdemeaaours  and  vagrants, 

kaving  the  county  gaol  open  for  the  reception  of  other 

peaona.    The  order  of  the  Quarter  Sessions  also  does 

not  isterfere  with  the  county  gaoL 

Stat  20  &  21  Vict.  e.  cxviii.  «.  14.^  which  gives  the 
committing  magistrate  the  power  of  sending  a  de&ulter 
IB  payment  of  rates  to  the  common  gaol  or  house  of 
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correctioD,  not  being  inconsbtent  with  the  former 
general  enactment  in  stat.  4  6.  4  c.  64.  for  r^olating 
gaolfl^  does  not  repeal  it  [He  cited  ffllUams  y.  Jhrii- 
chard  (a).  Fitzgerald  v.  Champneys  {by]  In  Bex  ▼.  Cope  (c) 
it  was  argued  that  by  sect.  18  of  stat.  4  G.  4.  c.  64.  a 
general  power  was  given  to  the  mayor  and  aldermen  of 
the  city  of  London  to  oyerride  the  orders  of  the  county 
Quarter  Sessions  making  regulations  as  to  the  state  of 
prisons,  but  the  Court  said^  p.  235,  ''Upon  the  whole,  it 
is  certain  that  the  jurisdiction  of  the  justices  of  peace  of 
the  county  of  Middksez  is  not  directly  taken  away ;  and 
we  think  that,  when  another,  and,  generaUy,  consistent 
purpose  is  apparent  in  the  Act  of  Parliament,  it  would 
be  too  much  to  attribute  to  it,  upon  doubtful  implication, 
so  large  and  extensiye  a  collateral  efPecf  The  discre- 
tion given  by  stat  20  &  21  Vict.  c.  cxviiL  *.  14.  is  to  be 
exercised  with  reference  to  the  prisons  in  the  county  of 
Middlesex  according  to  circumstances;  the  power  of 
sending  to  the  house  of  correction  is  reserved  because 
the  person  committed  might  not  be  admissible  into  the 
common  gaol,  or  there  might  be  a  fever  in  it  which 
would  make  it  necessary  to  send  prisoners  to  the  house 
of  correction.  • 

The  orders  in  question  made  by  the  Quarter  Sessions  for 
Middlesex  cany  out  the  regulations  in  stat.  6  Cr«  4  c.  64. 
The  order  of  the  24th  May,  I860,  excludes  persons  com- 
mitted to  prison  for  nonpayment  of  poor  rates,  who  are 
not  convicted  of  any  crime  or  offence,  from  the  house 
of  correction ;  and  therefore  the  justice  ought  to  have 
committed  this  prisoner  to  the  conmion  gaol  for  the 
county,  which  is  Newgate,  or  the  Debtors  Prison  for  Lon- 


(a)  4  T.  S.  2. 


{e)6A.fE.226. 
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dm  and  Middksex^  which  is  Whitecross  Street  Prison,  or 
the  Middksex  House  of  Detention.  The  order  of  the  14th 
Jamtary,  1864,  exdndes  persons  committed  to  prison  for 
nonpayment  of  poor  rates  from  the  house  of  correction. 
And  although  made  after  this  prisoner  was  taken  to  the 
house  of  correction  the  defendant  cannot,  since  it  has 
come  into  operation  and  while  it  remains  in  force,  legally 
reoeiYe  and  imprison  him  in  the  house  of  correctioni 
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Kume,  in  reply.— Stat.  2  &  8  Viet  c.  66.  s.  5.  enacts, 
''That  in  every  prison  *  *  *  separate  rules  and  regu- 
lations shall  be  made  for  every  class  of  prisoners  in 
that  prison,''  and  provides  for  the  case  of  criminal  pri- 
soners and  debtors  being  confined  in  the  same  prison. 


Blackburn  J.    I  am  of  opinion  that  our  judgment 

should  be  for  the  defendant.    The  enactment  of  the 

local  Act,  20  &  21  Ftct  c.  cxviiL  «.  14.,  is  that  persons 

committed  by  justices  for  nonpayment  of  rates,  which 

is  not  an  offence  of  a  criminal  nature,  maybe  committed 

to  the  common  gaol  or  house  of  correction  of  the  county 

of  Middlesex;  and   by  a  warrant  issued  under  that 

enactment  the  governor  of  Coldbaih  Fields  House  of 

Correction  has  been  required  to  receive  this  prisoner. 

Bat  imder  stat.  4  G.  4.  c.  64.  s.  4.  an  order  was  made 

Vf  the  Quarter  Sessions  on  the  24th  of  Jfay,  1860,  by 

irhich  it  is  declared  that  the  house  of  correction,  of  which 

the  defendant  is  governoi^  shall  not  be  applicable  to 

priionera  of  this  class ;  for  it  enumerates  the  classes  of 

prifloners  to  which  it  shall  be  applicable,  and  this  prisoner 

does  not  belong  to  either  of  them.     The  order  also 

makes  a  similar  declaration  as  to  the  House  of  Detention 

at  CUrhenweUy  and  the  House  of  Correction  at  fFestmin^ 

iter,  80  that  no  house  of  correction  in  the  county  is 
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applicable  to  this  dasa  of  prisoners.    The  queation   is 
whether  the  order  is  of  force  in  lav  to  excuse  the  defen- 
dant in  refusing  to  receive  a  prisoner  committed  under 
this  warrant.    That  depends  on  how  far  the  power  given 
in  stat.  4  G,  4.  c.  64  «.  4.  is  modified  by  the  subsequent 
enactment  in  stat.  20  &  21  Vict,  c  cxviiL  s.  14.,  hj 
which  a  defaulter  in  payment  of  rates  may  be  committed 
to  the  common  gaol  or  house  of  correction  for  MiddJeaex. 
The  former  statute  enacts  in  terms  that  the  justices^  in 
Quarter  Sessions  to  be  held  firom  time  to  lime,  shall,  by 
orders  to  be  made  for  that  purpose,  ascertain  and  declare 
to  what  class  or  classes  of  prisoners  every  such  gaol,  house 
or  houses  of  correction,  or  any  part  or  parts  of  them,  shall 
be  applicable ;  and,  after  the  making  of  sudi  order  and 
service  of  a  copy  thereof  upon  the  keeper  of  every  gaol 
or  house  of  correction,  such  class  or  classes  of  prisoners 
as  shall  be  specified  in  the  order,  and  no  other,  shall  be 
committed  or  detained  in  the  gaol,  house  or  houses  of 
correction  or  any  part  of  any  of  them  respectively. 
Then  follows  a  clause  which  is  rather  clumsily  worded, 
but  the  meaning  of  it  plainly  is,  that  persons  who  are 
detained  in  a  gaol,  that  is,  who  at  the  time  of  the  making 
of  the  order  are  already  in  a  gaol  which  has  been  declared 
inapplicable  to  the  class  of  prisoners  to  which  they  be- 
long, shall  be  removed  to  the  house  of  correction,  and  those 
in  the  house  of  correction  shall  be  removed  to  the  gaol 
as  the  case  may  be,  reddendo  singula  singulis,  llierefore 
the  justices  in  Quarter  Sessions  have  jurisdiction  given 
to  them  to  declare  that  particular  houses  of  correction 
shall  be  used  only   for  particular  classes  of  prisoners. 
Now  this  order  applies  to  all  the  houses  of  correction  in 
the  county  of  Middlesex  ;  and  the  effect  of  it  is  that  this 
particular  class  of  prisoners,  consisting  of  persons  com- 
mitted  for  default  in  payment  of  rates,  are  not  to  be 
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that  they  must  go  to  the  gaol.    If  inoonvenienoe  arises    ^^e  Qusbh 

from  there  being  no  house  of  correction  available  for    GoTenior  of 

their  confinement^  it  must  be  corrected  by  the  Legisla- 

tore ;  for  the  Quarter  Sessions  in  making  this  order  have 

not  exceeded  their  jurisdiction. 

As  to  the  point  that  stat.  20  ft;  21  Vict.  e.  crm., 
under  which  this  prisoner  was  sent  to  the  house  of  cor- 
rection, is  subsequent  to  stat  4  G.  4.  c.  64  under  which 
the  order  of  Quarter  Sessions  was  made^  and  is  general 
in  its  terms  giving  power  to  commit  to  the  common  gaol 
or  house  of  correction :  stat.  4  G.  4.  c.  64.  is  to  be 
oottstmed  as  enacting  that  certain  classes  of  prisoners 
shaD  be  sent  to  the  common  gaol  or  house  of  correction 
vbich  the  justices  of  Quarter  Sessions  firom  time  to 
time  shall  declare  applicable  to  such  class.  So  construed 
it  is  consistent  with  the  subsequent  statute. 


Shse  J.  Under  stat.  4  G,  4.  c.  64.  &  4.  the  justices 
in  Quarter  Sessions  are  empowered  to  declare  by  their 
order  to  what  classes  of  prisoners  the  gaol  and  house  or 
houses  of  correction  shall  be  applicable :  they  are  not 
bound  to  declare^  as  to  the  gaol  and  the  house  or  houses 
of  correction,  to  what  classes  or  prisoners  they  are  all 
applicable ;  they  may  declare  it  only  as  to  the  gaol  or 
as  to  one  of  the  houses  of  correction.  In  the  exercise 
of  this  power  the  Quarter  Sessions  for  Middlesex  have 
declared  that  the  House  of  Correction  at  Coldbat/i  Fields 
shall  be  applicable  to  classes  of  prisoners  which  do 
not  inclade  poor  rate  defaulters.  And  inasmuch  as  the 
jostices  had  jurisdiction  to  make  the  order,  the  governor 
of  Coldbath  Fields  Prison  was  justified  in  disobeying  the 
irarrant  of  commitment  unless  the  case  is  altered  by 
stat  20  &  21  Vict.  c.  cxviii. 
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We  were  pressed  hj  the  ailment  founded  on  the  later 
statute,  which  empowers  the  justice  by  his  warrant  to 
commit  poor  rate  defaulters  to  the  common  gaol  or 
house  of  correction  for  the  coxmty;  it  being  contended 
that  stat.  4  6.  4.  c.  64.,  which  was  passed  many  years 
before,  cannot  control  the  discretion  of  the  magistrate 
acting  under  the  later  statute,  and  that  he  may  select  the 
gaol  or  the  house  of  correction  to  which  the  de&ulter 
should  be  committed*  But  the  provision  in  stat.  20  &  21 
Vtct  c.  cxyiii.  s*  14.,  when  considered  with  reference  to 
the  former  statute,  has  this  meaning :  under  stat.  4  G.  4. 
c.  64.  «•  4.  it  is  competent  to  the  Quarter  Sessions  to 
make  an  order  for  the  classification  of  the  common 
gaol  and  the  house  and  houses  of  correction  in  each 
county :  in  one  county  they  may  make  an  order  as  to 
the  common  gaol,  in  another  they  may  make  it  as  to 
the  house  of  correction ;  and  in  that  state  of  things  the 
Legislature  provides  that  the  magistrate  may  commit  **  to 
the  common  gaol  or  house  of  correction,''  that  is,  to 
such  one  of  them  as  under  the  regulations  made  by  the 
Quarter  Sessions  is  at  the  time  of  issuing  his  warrant 
applicable  to  the  detention  of  persons  making  default 
in  the  payment  of  rates.  In  the  present  case,  the  House 
of  Correction  BtColdbatk  Fields  having  been  by  order  of 
the  Quarter  Sessions  for  Middlesex  made  applicable  to 
classes  of  prisoners  which  do  not  include  defaulters 
in  payment  of  rates,  the  committing  magistrate  ought 
to  have  exercised  his  discretion  by  committing  to  the 
common  gaol,  as  to  which  no  order  had  been  made  by 
the  justices. 

Judgment  for  the  defendant  (a). 


(a)  See  the  next  cases. 
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Thb  Queen  against  The  Governor  of  The  Debtors 
Prison  for  London  and  Middlesex,  in  White- 

Prisons, 

CROSS  Street,  in  the  City  of  London.  cammitmeiu 

•^  for  nonvay- 

mentofratu, 
_         ^  .         _,        ^  __  12^1^  Vict, 

The  Queen  aaainat  The  Governor    or   Keeper  c.i4.«.2. 
of  the  Gaol  of  Newgate.  wku€cra$$ 


Stat  52  G.  3.  e,  eciz.  empowered  the  Corporation  of  London  to  erect 
ft  ncnr  pison  for  the  impnsoimient  of  prisoners  confined  under  dnl 
pcocdSB  m  the  custody  of  the  sheriff  of  Middlesex  and  shei^  of  London. 
Sect.  66  enacted  that  the  Oaoi  of  Newgate  should  "  thereafter  be 
appropnated  exclusirely  to  the  confinenient  of  such  felons  and  other 
pnsoners^  liable  to  be  confined  therein,  as  are  not  by  this  Act  authorized 
to  be  confined  in  the  said  new  prison."  Sect.  57.  "  Provided  always 
and  be  it  farther  enacted,  that  all  prisoners  by  process  of  contempt  tor 
not  paying  any  sum  or  sums  of  money,  or  costs  issuing  out  of  any  Court 
of  law,  and  aU  prisoners  for  contempt  of  any  Court  of  equity,  for  not 
pMjing  any  sum  or  sums  of  money,  or  costs,  ordered  to  be  paid  by  any 
Ofcree  or  order  of  any  such  Court,  shall  for  the  purposes  of  this  Act 
be  considered  as  prisoners  confined  under  civil  process,  and  shall  be 
aecordingly  remoTnl  to  and  confined  in  the  said  new  prison."  Sect.  58. 
**  Proridfld  always  and  be  it  further  enacted,  that  nothing  in  this  Act 
eontained  shall  extend,  or  be  construed  to  extend,  to  infringe,  defeat,  or 
alleet  the  power  or  authority  uf  any  Court,  Judge,  Justice,  Commissioners 
of  baoknipts,  or  others,  to  commit  any  person  or  persons  whomsoever 
to  the  said  gaol  of  Newgate^  or  to  any  other  gaol  or  prison."  The 
Debtors  Prison  for  London  and  Middlesex,  in  Whitecross  Street^  in  the 
city  of  London,  was  erected  under  that  Act.  Newgate  is  the  common 
gftM  lot  the  city  of  London  and  the  county  of  Middlesex  for  the 
ooofinement  of  felons  and  other  offenders,  and  is  also  a  prison  for  the 
oonfiaement  of  other  persons  in  the  custody  of  the  shenffti  of  London 
and  of  the  sheriff  of  Middlesex,  By  stat.  12  &  13  Vict  c.  14.  s.  2.,  in 
defikolt  of  distress  whereon  to  levy  a  poor  rate  or  highway  rate  with 
costs,  two  jnstices  are  empowered  to  issue  their  warrant  of  commitment 
against  the  person  in  default  to  the  common  gaol  or  house  of  correction 
for  anj  time  not  exceeding  three  calendar  months,  unless  the  sums 
therein  mendoned  be  sooner  paid.  A,  B,  and  C.  2>.,  defaulters  in  pay- 
ment of  rates,  the  payment  of  which  mi^ht  by  law  be  enforced  under 
Stat.  12  &  13  VicU  c.  14.  s.  2.,  were  committed  respectively  to  Whitecross 
Street  Prison  and  Newgate.  Held,  per  Cockbum  C.  J.,  Onympton,  Black- 
burn 9sA  Shu  J  J.,  that  the  warrants  of  commitment  were  civil  and  not 
criininal  process,  and  therefore  the  commitment  to  Whitecross  Street 
Prison  was  right,  and,  Cockbum  C.  J.  dubitante,  the  commitment  to 
iKwyate  wrong, 
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18C5. 

TheQuKiH    The    Queen   apainst  The  Qovemor  of  the  Debtow 

GoTemop  of        Prison  for  London  and  Middlesex,  in  Whitecross 
Wbitbcrobs 
Stbbkt  Street,  in  the  City  of  London. 

Pbisob. 

A  RULE  absolute  in  the  first  instance  for  a  writ  of 
mandamns  had  been  granted  upon  the  application 
of  the  overseers  of  the  poor  of  the  Liberty  of  Saffron 
Hill,  Hatton  Garden  and  Ely  Rents,  in  the  county  of 
Middlesex,  commanding  the  keeper  of  the  Debtors 
Prison  in  JVhitecross  Street,  to  receive  into  that  prison 
the  body  of  X.  Mason,  pursuant  to  a  warrant  of  com- 
mitment of  two  justices  of  the  peace  of  the  county 
of  Middlesex,  and  to  imprison  him  for  the  space  of  one 
calendar  month  unless  certain  sums  of  money  in  the 
warrant  mentioned  should  be  sooner  paid. 

The  following  special  case  was  stated  for  the  opinion 
of  this  Court 

Before  the  5th  August^  1868,  R.  Mason  was  duly  rated 
and  assessed  to  the  poor  rate,  sewers  rate,  general  rate, 
and  other  rates  in  respect  of  premises  in  his  occupation, 
and  the  sum  of  4/.  16^.  lOcf.,  a  portion  of  the  rates,  being 
in  arrear  and  unpaid,  he  was  summoned  before  two  jus- 
tices of  the  peace  who  in  default  of  his  appearance  issued 
their  warrant  of  distress  to  levy  the  sum  of  4iL  16f«  lOcL 
and  costs.  A  return  was  duly  made  that  no  sufficient 
distress  could  be  found ;  whereupon  the  two  justices,  on 
the  13th  November,  1868  {R.  Mason  having  been  duly 
summoned  to  appear  and  shew  cause  in  that  behalf), 
made,  signed  and  sealed  a  warrant  for  committing  him 
to  the  common  gaol  for  debtors  for  the  county  of  Mid- 
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ia«r,  that  18  to  say,  the  Debtors  Prinon  for  lAmdcn        1865. 
and  MiUlesex,  for  tbe  space  of  one  calendar  months     ^he  Quxnr 
imletB  the  sum  of  4/.  16*.  lOd.  and  the  costs  and  charges    q^J^  ^ 
ia  the  warrant  of  commitment  mentioned  should  be    ^g*^*,^^^^ 
aooner  paid.    R.  Momoh  was,  by  virtue  of  the  war-       Pw»o«. 
nmt,  taken  into  custody  and  conveyed  to  the  gaol  in 
WkUecroii  Street,  and  presented,  with  the  warrant  of 
oonmiitment,  to  the  governor  and  keeper  of  the  gaol, 
who  as  such  keeper  was  requested  to  receive  him  into 
the  gaol  and  to  detain  him  there  in  obedience  to  the 
warrant  The  keeper,  after  reading  the  warrant,  refused 
to  receive  or  detain  R.  Mason,  because  he  had  been 
Erected  by  the  gaol  committee  of  the  Court  of  Alder- 
mea  of  the  city  of  London  not  to  receive  any  persons 
oommitted   there    for   nonpayment  of  rates;    and  R. 
Maum  was    not  received   into   the  gaol,  or  detained 
thoe  in  obedience  to  the  warrant* 

The  justices  committed  R.  Mason  to  that  gaol  under 
Stat  12  &  13  Vict.  e.  14.  s,  2.,  which  gives  justices  power 
to  commit  to  ^'  the  common  gaol  or  house  of  .correction/' 

He  House  of  Correction  for  the  county  of  Middlesex 
iintaated  in  Coldbath  Fields,  in  ihe  parish  of  Clerken- 
we&i  in  that  county,  and  T.  H.  CoivHl  is  the  keeper 
thereof,  and  it  was  built  in  pursuance  of  stat.  26  O.  8. 
^<  55.  This  is  a  house  of  correction  of  the  ordinary 
hind,  and  is  exclusively  under  the  control  and  manage- 
ment of  the  justices  of  Middlesex,  and  neither  the 
>l>eriffii  of  London  and  Middlesex,  nor  the  Corporation  of 
Loi^bm,  have  anything  to  do  with  it.  There  is  another 
pnaon  in  the  same  parish  called  the  House  of  Detention, 
vhich  was  erected  under  letters  patent  of  James  the  1st, 
as  mentioned  in  the  order  of  justices  of  the  14th  January, 
2  c  2 
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1865.        1864.    The  House  of  Detention  ia  also  exdusively  under 

The  QuBKM    ^^®  control  and  management  of  the  justices  of  Middlesex, 

GoTomor  of    ^^^  *^®  keeper  is  appointed  by  them^  and  neither  tiie 

^S«  ^**^    sherifls  of  London  and  Middlesex,  nor  the  Corporation 

PaxioH.       of  London,  have  anything  to  do  with  it 

The  case  then  stated  the  two  orders  of  the  Quarter 
Sessions  for  the  county  of  Middlesex,  made  on  the  24th 
May,  1860^  and  the  14th  January,  1864,  respectivelyi 
and  the  facts  relating  to  them,  as  in  the  preceding  case, 
pp.  366—358. 

However  before  the  order  of  the  14th  January,  1864, 
was  made,  the  justices  received  notice  from  the  city 
solicitor  on  behalf  of  the  Court  of  Mayor  and  Aldermen 
that  the  justices  had  no  power  to  make  the  order, 
and  that  the  Court  would  consider  the  orders  to  be 
illegal. 

There  is  not  now  and  never  was  a  common  gaol  for 
the  county  of  Middlesex  locally  situate  in  that  comity 
except  it  be  one  or  other  of  the  gaols  or  prisons  mentioned 
in  this  case. 

The  Queen's  gad  of  Newgate  is  situate  in  the  city  of 
London,  and  is  correctly  described  in  the  Acts  of  Parlia- 
ment herein  referred  to.  It  was  rebuilt  under  stats. 
7  G.  3.  c.  37.  and  18  G.  S.  e.  48.  Stat  18  O.  3.  c.  67. 
was  also  to  be  taken  as  part  of  the  case. 

The  Debtors  Prison  for  London  and  Middlesex  was 
erected  under  the  provisions  of  stat  52  G.  3.  c.  ocix. 
and  is  situate  in  WhiUcross  Street,  in  the  city  of  London. 
The  governor  of  that  prison  refuses  to  receive  perscms 
committed  for  nonpayment  of  rates.  Newyuie  as 
also  the  Debtors  Prison  for  London  and  Middlesex 
at    Whiteeross  Street,   in    the  city  of  London^   have 
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ilw&ys  been  und»  the  government  of  the  city  author*       1866. 
ities  as  mentioned  in  the  Acts  and  charters  relating    The  Qubbv 
to  tke  same    respectively^    and  they  have   repaired    q^^J^^^^^ 
•ad  altered  and  always  kept  in  repair  that  gaol  and    ^  |^^*^ 
pnaon,  and  they  have  paid  and  pay  the  salaries  of      Paisov. 
the  ofiicerB  who  were  and  are  all  appointed  by  them,  and 
mabtaiDed  and  maintain  the  prisoners  therein.    The 
MidcOesex  justices  neither  visited  nor  visits  nor  have 
ibey  ever  claimed  to  visit,  that  gaol  or  the  debtors  prison, 
nor  have  they  ever  interfered  or  claimed  to  interfere  in 
their  government,  nor  have  they  any  authority  what- 
ever over  or  within  them,  nor  do  they  or  the  county  of 
Midikiez  contribute  to  the  expenses  of  the  same.    The 
custody  of  Newgate  was  originally  granted  to  the  Cor- 
poration of  London  by  a  Royal  charter  of  the  25th  Maif 
in  the  first  year  of  Ihe  reign  of  Henry  4th. 

The  justices  of  Middkeex  have  always  claimed  the 
right  to  send  Middlesex  prisoners  to  the  Queen's  Gaol  of 
Newgate  as  the  common  gaol  of  the  county.  They  are 
now  daily  in  the  habit  of  committing  them  there  under 
staL  4  fc  6  ;F.  4  c.  86.,  (The  Central  Criminal  Court 
Ad),  and  before  that  Act  they  were  in  the  habit  of 
sending  prisoners  to  the  gaol  ci  Newgate  for  the  purpose 
of  being  tried  at  the  Court  of  oyer  and  terminer  and 
general  gaol  delivery  in  the  Old  Bailey. 

In  1886  an  attempt  was  made  by  the  Corporation  of 
Ltmdm,  mider  stat.  4  67.  4  e.  64.,  to  exclude  from  the 
Gaol  of  Newgate  certain  prisoners  committed  by  the 
justices  of  Middlesex.  This  attempt  was  resisted  by  the 
justices  of  Middlesex^  who  indicted  the  governor  of 
Newgate  for  refcudng  to  receive  certain  prisoners  so  com- 
mitted by  the  justices  of  Middlesex,  and  the  governor 
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1865.        ▼M  convicted  on  sucli  indictment^  as  stated  in  Rex  v. 

The  QuekhT    Ciye(«)- 

GoTemop  of  ^^'  more  than  thirty  yean  the  justices  of  MuUksex 
WaiTEOROM  have  not  exercised  the  right  of  committing  Middkiex 
Pbiboh.  prisoners  to  the  Gaol  of  Newgate,  except  under  the  pro- 
visions of  Stat  4  &  5  rV,  4.  c.  86.,  (The  Central 
Criminal  Court  Act).  For  that  period  the  Oaol  of 
Newgate  has  been  principally  used  as  a  gaol  for  the 
detention  of  persons  accused  of  crime  within  the  juris- 
diction of  the  Central  Criminal  Court,  who  are  sent  to 
that  prison  to  await  their  trial  at  the  Sessions  of  that 
Court,  and  for  prisoners  convicted  at  such  Sessions  and 
until  they  can  be  removed  to  a  convict  prison  or  to 
the  house  of  correction,  as  the  case  may  be,  and  for 
prisoners  sentenced  by  the  Central  Criminal  Court  to 
imprisonment  in  the  gaol  itself;  and  the  r^ulationa  and 
discipline  of  the  gaol,  and  which  are  duly  and  lawfully 
made  and  provided  for,  are  directed  and  made  with  a 
view  exclusively  to  the  proper  detention  and  separation 
of  prisoners  belonging  to  the  before  mentioned  dasses. 
There  have  however  been  a  few  instances,  not  more 
than  six  within  the  period,  of  collectors  of  assessed  taxes 
who  under  the  Assessed  Tax  Acts  have  been  committed 
to  the  custody  of  the  governor  of  the  gaol  for  not  ac- 
counting for  the  balance  due  to  the  revenue  upon,  their 
collections.  The  regulations  and  discipline  of  the 
Debtors  Prison  for  London  and  Middlesex,  which  are  duly 
and  lawfully  made  and  provided  for,  and  duly  approved 
by  Her  Majest/s  principal  Secretary  of  State  for  the 
Home  Department  and  all  lawful  authorities,  are  and 
always  have  been  directed  and  made  with  a  view  exdu- 

(a)  6  ^  #  E.  226. 
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aifdy  to  the  proper  detention  and  separation  of  prisoners 
of  Yarioos  dassea.  The  present  regulations  for  the  gaol 
and  prison  may  be  referred  to  by  either  party. 

Since  the  Debtors  Prison  at  Whitecross  Street  was 
built  the  following  dassea  of  prisoners  only  have  been 
reoeiYed  there:  —  Debtors  in  the  custody  of  the 
sherifik  Prisoners  in  contempt  from  the  County 
Court,  Mayor's  Court,  Small  Debts  Court,  and  Bank- 
ruptcy Court 

Since  1862  twenty-four  poor  rate  defaulters,  one 
paring  rate  de&nlter,  and  one  highway  rate  defaulter, 
bave  been  committed  there  by  justices  of  Middkiex, 
and  m  1863  one  assessed  tax  defaulter  was  sent  there 
hj  the  Commissioners. 

No  persons  have  been  committed  there  under  the 
Hadraey  Carriage  Acts  or  Bastardy  Acts.  Under  the 
Hackney  Carriage  Acts  the  Middlesex  justices  claimed 
tbe  right  to  commit  there,  but  the  right  was  denied  by 
ibe  City  and  not  pressed. 

The  House  of  Detention  is  prindpally  used,  like 
Newgate,  for  prisoners  who  are  committed  to  take  their 
trial  at  the  Sessions  for  the  county.  The  justices  of 
Middleeex  consider  that  this  prison  is  not  a  proper  place 
for  imprisoning  persons  for  nonpayment  of  poor  rates 
and  similar  debtors;  and  the  rules  now  in  force  with 
T^ard  to  the  dassification  of  prisoners  therein,  and  for 
tbe  good  government  of  such  prison,  are  made  upon  the 
ttsomption  that  such  persons  ought  not  to  be  confined 
iberrin.  But  up  to  the  making  of  the  order  dated 
FAnuny,  1864,  de&ulters  to  the  poor  and  other  rates, 
backney  carriage  defaulters,  and  defaulters  under  the 
Bastardy  Acts,  were  committed  to  and  recdved  into 
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1865.       ^be  house  of  detention  instead  of  into  the  house  of 
The  QuivH    correction- 
Governor  of        ^^  house  of  correction  is  now  used  exclusively  for 
WHITBCB0S8    convicted  persons,  and  all  the  rules  relating  to  that 
PA180V.      prison  refer  to  that  class  of  persons  only. 

No  assessed  tax  collectors  were  ever  sent  either  to 
the  house  of  correction  or  house  of  detention. 

Except  as  herein  otherwise  appears  with  reference  to 
Newgate  and  to  WIdtecross  Street  there  is  no  other  prison 
in  or  for  thecounty  of  Middlesex,  or  over  which  the  justices 
of  that  county  have  control,  other  than  the  three  prisons 
mentioned  in  the  order  of  Sessions  of  the  14th  Janvary, 
I864tj  viz.,  the  House  of  Correction  at  Westminster ^  the 
House  of  Correction  at  Coldbaih  Fields^  and  the  House 
of  Detention. 

All  the  prisoners  in  the  Graol  of  Newgate  who  were 
committed  by  justices  of  Middlesex  and  were  confined 
there  for  any  offence  committed  or  act  done  in  Middle- 
sex were  legally  in  the  custody  of  the  sheriff  of  Middle- 
sex. Since  the  passing  of  The  Central  Criminal  Court 
Act  such  prisoners  are  in  the  custody  of  the  two  persons 
who  at  once  are  the  sheriffs  of  London  and  the  sheriff  of 
Middlesex* 

It  was  contended  on  behalf  of  the  Crown  that  the 
justices  acted  legally,  and  on  behalf  of  the  defendant 
that  the  justices  did  not  act  legally  in  ordering  iZ.  Mason 
to  be  received  and  detained  in  the  Debtors  Prison  for 
London  and  Middlesex. 

The  question  for  the  opinion  of  the  Court  wa^^ 
whether  the  justices  were  empowered  to  order  jB.  Maton 
to  be  received  and  detained  in  the  Debtors  Prison. 
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TN  EoMter  Term^  1864,  a  rule  was  made  absolute  for 
a  mandamus  to  the  governor  or  keeper  of  the  Gaol 
dNewgaUy  commanding  him  to  receive  into  and  detain 
in  that  prison  the  body  of  E.  NewalU  pursuant  to  a 
warrant  of  two  justices  of  the  county  of  Middlesex, 
there  to  imprison  him  for  one  calendar  month,  unless 
certain  sums  of  money  in  the  warrant  mentioned  should 
be  sooner  paid,  subject  to  the  following  special  case. 

On  the  20th  January,  1864,  two  justices  of  the 
ooanty  of  Middlesex  in  Petty  Sessions  made  their 
warrant  of  commitment,  directed  to  Thomas  Heady  a 
collector  duly  authorized  by  the  vestry  of  the  parish  of 
Smt  Marylebone,  in  the  county  of  MidcUesex,  to  collect 
sod  levy  the  rates  thereinafter  mentioned,  and  to  the 
constables  &c.,  and  to  the  keeper  of  the  Queen's  Gaol 
of  Newgate,  in  the  dty  of  London,  being  the  common 
gaol  of  and  for  the  county  of  Middlesex. 

The  warrant,  after  reciting,  among  other  things,  a 
oomplamt  against  E.  Newall  for  nonpayment  of  a  balance 
of  7L  1&.  8d  due  from  him  in  respect  of  poor  rate, 
lewers  rate,  general  rate  under  The  Metropolis  Manage- 
inent  Act,  18  &  19  Vict.  e.  120.,  and  church  building 
rate,  a  warrant  of  distress  to  levy  the  amount,  and  that 
no  Boffictent  distress  could  be  found,  commanded  the 
Iteeper  of  the  said  common  gaol  to  receive  E.  Newall 
into  his  custody  into  the  said  common  gaol,  there  to 
imprison  him  for  the  space  of  one  calendar  month  unless 
the  som  of  7L  IGs.  M.,  together  with  the  sum  of  Is.  for 
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the  cost  attending  the  distress^  and  the  farther  sum  of 
6s.,  being  the  costs  and  charges  of  the  commitment, 
and  of  taking  and  conveying  J?.  NewaJl  to  prison,  making 
in  the  whole  the  sum  of  87. 2«.  8<f .,  should  be  sooner  paid. 

The  rates  in  the  commitment  mentioned  and  in  respect 
of  which  E.  Netoall  was  a  defaulter  are  rates  the  pay- 
ment of  which  may  by  law  be  enforced,  und^  stat. 
12  &  18  Vict  c.  14.y  by  distress  under  a  magistrate's 
warrant,  and  in  default  of  distress  by  commitment  of 
the  defaulter  to  the  common  gaol  or  house  of  correction 
of  the  county,  liberty,  or  place. 

Thomas  Head^  by  virtue  of  the  warrant  on  the  20th 
January,  1864,  took  E,  NewaU  into  custody  and  con- 
veyed him  on  the  same  day  to  the  Queen's  Gaol  of 
Newgaie,  and  presented  the  warrant  of  commitment  and 
E.  NewaU  to  J.  Jonas,  the  keeper  of  the  gaol,  and 
requested  him  as  such  keeper  to  receive  E.  Newall  into 
the  gaol  and  to  detain  him  there  in  obedience  to  the 
warrant.  J.  Jonas,  after  reading  the  warrant,  refused 
to  receive  or  detain  E.  NewaU  because  he  had  been 
directed  by  the  gaol  committee  of  the  Court  of  Alder- 
men not  to  receive  any  persons  committed  there  for 
nonpayment  of  rates,  and  J?.  NewaU  was  not  received 
into  the  said  gaol  or  detained  there  in  obedience  to  the 
warrant. 

The  case  then  stated  the  facts  relating  to  the  House 
of  Correction  at  Coldbaih  Fields,  the  House  of  Detention, 
WkUecross  Street  Prison  and  the  Oaol  of  Newgate,  as  in 
The  Queen  v.  JTie  Governor  of  the  Debtors  Prison  for 
London  and  Middlesex,  in  VFhitecross  Street. 

It  was  contended,  on  behalf  of  the  Crown,  that  the 
Queen's  Graol  of  Newgate  was  the  common  gaol  of  the 
county  of  Middlesex,  and  was  a  proper  place  for  the 
detention  of  E.  Newall,  and  that  the  justices  of  Middlesex 
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acted  legtlOj  in  ordering  him  to  be  reoeiTed  and  detained  1BS6. 

It  was  contended,  on  behalf  of  the  defendant,  that  if  q^,^^,  ^f 

the  Choi  of  Newgate  was  the  common  gaol  for  the  Whiteoww 
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ooontj  it  had  ceased  to  be  so,  and  that  eyen  if  it  was  Pubov. 

the  common  gaol  it  was  not  the  proper  place  for  the  "^^  Qwmm 

detention  of  E.  Newatt,  and  that  the  jnatices  acted  ^^^^^^^ 
illegally  in  committing  him  there. 

The  question  for  the  dedrion  of  the  Court  was, 
whether  the  justices  were  empowered  to  order  E.  NewaU 
to  be  received  and  detained  in  the  Oaol  of  Newgate. 


The  following  enactments  are  material  to  both  cases. 

Stat  62  G.  8.  e.  cdx.,  intituled  ''An  Act  for  building 
a  new  prison  in  the  city  of  Londan^tot  removing  theretp 
prisoners  confined  under  civil  process  in  the  Ghiol  of 
Newgate  and  the  two  Compters  of  the  said  city,  and 
also  the  prison  of  Ludgate^  and  for  converting  the 
building  now  containing  the  said  two  Compters  and 
Ludgate  into  a  gaol  for  criminals  in  the  said  two  Comp- 
ters, and  into  a  house  of  correction  for  the  said  dty  of 
London/*  enacts  as  follows : — 

Sect.  1.  "  Whereas  the  Oaol  of  Newgate  is  not  only 
the  common  gaol,  both  of  and  for  the  city  of  London^ 
and  of  and  for  the  county  of  Middlesex,  for  the  con- 
finement of  felons  and  other  offenders,  but  is  also  a 
prison  for  the  confinement  of  other  persons  in  the 
custody  of  the  sheriffii  ot  London^  and  of  the  sheriff  of 

tBddleeex : And  whereas  the  two  gaols  or  prisons 

caDed  the  PouUry  Compter  and  Giltepur  Street  Compter, 
in  the  said  city  of  London,  have,  by  antient  custom,  been 
appropriated  for  the  confinement  of  prisoners  in  the 
custody  (jS  the  sheriflb  of  London,  and  for  certain  ofBlces 
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for  transacting  busineas  relating  to  the  Sfaerifia  Courts, 
and  for  keeping  the  records  and  proceedings  of  the  same 
Courts,  and  have  also  been  used  for  the  custody  of  per- 
sons committed  for  felony  and  other  offences,  and 
of  persons  apprehended  in  the  night  time,  or  sent 
thither  to  be  confined  for  fnrther  examination,  and  for 
other  purposes :  And  whereas  it  is  desirable  that  pri- 
soners confined  under  civil  process  should  not  be  con- 
fined in  the  same  gaol  with  prisoners  for  felony  and 
other  offences :  And  whereas  the  prison  of  Ludgate  is 
by  antient  custom  appropriated  for  the  confinement  of 
debtors  in  the  custody  of  the  sheriffs  of  London^  who 
are  freemen  of  the  said  city  of  London,  or  clergymen, 
proctors,  or  attomies :...,....  And  whereas  great  incon- 
venienoes  haye  arisen  from  the  want  of  an  house  of 
correction  in  and  for  the  said  city  of  London :  And 
whereas  the  building  of  a  new  prison  of  a  sufficient 
extent  in  a  commodious  situation,  and  the  removing 
tiiereto  prisoners  confined  under  civil  process  in  the  said 
gaol  of  NewgaUy  prisoners  confined  under  dvil  process 
in  the  said  two  Compters  and  the  said  prison  of  LudgaUy 
and  also  the  offices  at  the  said  two  Compters,  and  the 
records  and  proceedings  kept  tiiere  as  aforesaid,  and  Uie 
converting  part  of  the  building  now  containing  the  said 
two  Compters  and  the  said  prison  of  LudgoAt  into  a  gaol 
for  the  confinement  of  prisoners  in  the  said  two  Compters, 
confijied  under  criminal  process,  and  the  other  part 
thereof  into  a  house  of  correction  for  the  said  city  of 
Xo»£/o9i,willbeofgreatpublicutiIity,&c.'':  Beitenacted, 
that  it  shall  be  lawful  for  the  corporation  of  the  dty 
of  London  to  erect  and  build  a  new  prison  to  be  divided 
into  four  separate  and  distinct  parts  or  prisons,  ''one  of 
the  said  parts  or  prisons  for  the  confinement  of  prisoners 
confined  under  civil  process,  in  the  custody  of  the  shmff 
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tSMUdktex;  two  other  of  the  said  four  parts  or  prisons 
for  the  said  two  Compters  of  the  city  of  London^  and 
for  the  confinement  of  prisoners  confined  onder  dyil 
prooessy  in  the  custody  of  tiie  sheriffs  of  London;  and 
the  remaining  or  other  of  the  said  four  parts  or  prisons 
for  the  said  prison  of  LuigaUf^  && 

Sect  48.  ''  When  the  said  new  prison  and  offices 
ahiD  he  erected  and  built  as  hereinbefore  is  men- 
tbned^  the  said  new  prison  shall  be  called  'The  Debtors 
Priion  for  London  and  Middlesex  f  and  such  one  of  the 
foor  parts  or  prisons  into  which  the  said  new  prison 
sball  be  separated  and  divided  as  aforesaid,  as  the  said 
Court  of  Mayor  and  Aldermen  shall  think  proper  for 
(hat  purpose,  shall  and  is  hereby  declared  to  be  the 
prison  for  persons  confined  under  civil  process  in  the 
custody  of  the  sheriff  of  Middlesex,  and  shall  be  appro- 
priated accordingly ;  and  that  such  two  others  of  the 
aid  parts  or  prisons,  as  the  said  Court  of  Mayor  and 
Aldermen  shall  think  proper  for  those  purposes,  shall 
and  are  hereby  declared  to  be  the  two  Compters  of  the 
city  of  London,  and  shall  be  appropriated  for  the  custody 
of  prisoners  confined  under  civil  process  in  the  custody 
of  the  sheriffs  o(  London ;  and  the  remaining  or  other 
part  of  the  said  four  parts  or  prisons  shall  and  is  hereby 
declared  to  be  the  prison  of  Ludgate,  and  shall  be  appro- 
priated to  every  use  and  purpose  to  which  the  said 
prison  of  Ltidffate  is  now  appropriated  by  law,  usage,  or 
preacription;"  &a 

Sect.  50.  ''  When  the  said  new  prison  shall  be  made 
fit  finr  the  reception  of  prisoners,  the  persons  then  con- 
fined in  the  said  Oaol  of  Newgatcy  the  said  present  two 
Compters,  and  the  said  present  prison  of  Ludgate,  who 
are  by  this  Act  directed  to  be  confined  in  the  said  new 
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prison,  shallj  at  the  costs  and  charges  of  the  said  mayor 
and  commonalty  and  dtisensj  be  removed  to  such  of 
the  said  parts  or  prisons  to  be  contained  in  the  said 
new  prison  as  aforesaid,  as  by  virtue  of  this  Act  shall  be 
appropriated  for  thor  respective  confinement,  and  such 
removal  shall  not  be  or  be  construed  to  be  an  escape.'' 

Sect  62.  "  Provided  always,  and  be  it  further  enacted, 
that  neither  the  sherifis  of  London  nor  the  sheriff  of 
Middlesex  shall  be  chai^eable  with  any  process  of  de- 
tainer for  debt,  or  other  dvil  matter  which  shall  issue 
against  any  prisoner  on  a  charge  of  felony,  or  otherwise 
than  by  dvil  process  in  their  or  his  custody,  unless  an 
order  of  the  Court,  or  of  some  Judge  of  the  Court,  out 
of  which  such  process  of  detainer  as  aforesaid  shall  issue, 
shall  be  annexed  to  such  process,  and  shall  be  delivered 
with  the  same  unto  such  sheriffs  or  sheriff." 

By  sect.  58,  persons  charged  with  such  process  of 
detainer  shall,  upon  acquittal  or  dischai^  from  criminal 
process,  be  removed  to  the  new  prison  within  forty-eight 
hours. 

Sect.  56.  "  From  and  after  such  time  as  the  prisoners 
confined  under  dvil  process  shall  have  been  removed 
from  the  said  Gaol  of  Newgate  to  the  said  new  prison  in 
pursuance  of  this  Act,  the  said  Gad  of  Newgate^  and 
every  part  thereof,  shall  for  ever  thereafter  be  appro- 
priated exclusively  to  the  confinement  of  sudi  fdons  and 
other  prisoners,  liable  to  be  confined  therein,  as  are  not 
by  this  Act  authorised  to  be  confined  in  the  said  new 
prison." 

Sect.  57.  ''  Provided  always  and  be  it  further  enacted, 
that  all  prisoners  by  process  of  contempt  for  not  paying 
any  sum  or  sums  of  money,  or  costs  issuing  out  of  any 
Court  of  law,  and  all  prisoners  for  contempt  of  any 
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Court  of  equity  for  not  paying  any  sum  or  sums  of 
nHm^^  or  costs,  ordered  to  be  paid  by  any  decree  or 
order  of  any  snch  Ciourt,  shall  for  tbe  purposes  of  this 
Act  be  considered  as  prisoners  confined  under  civil  pro« 
cesBy  and  shall  be  accordingly  removed  to  and  confined 
in  the  said  new  prison/' 

Sect  58.  "  Provided  always  and  be  it  furUier  enacted, 
Uiat  nothing  in  this  Act  contained  shall  extend  or  be 
ooDstmed  to  extend  to  infiringe,  defeat,  or  affect  the 
power  or  authority  of  any  Court,  Judge,  Justice,  Com- 
missioners of  bankrupts,  or  others  to  commit  any  person 
or  persons  whomsoever  to  the  said  Oaol  of  Newgate,  or 
to  any  other  gaol  or  prison.^' 

Stat  12  &  18  Vict.  c.  14  $.  2.  enacts, ''  that  hereafter, 
when  to  any  warrant  of  distress  for  the  levying  of  any 
mm  or  sums  to  whidh  any  person  or  persons  is  or  are 
now  or  may  hereafter  be  rated  or  assessed  in  or  by  any 
rate  or  assessment  hereinbefore  mentioned''  [viz.  poor  or 
liighway  rate]"  it  shall  be  returned  by  the  constable  or 
peiBon  having  the  execution  of  such  warrant  that  he 
Goold  find  no  goods  or  chattels,  or  no  suflicient  goods 
or  dattek,  whereon  to  levy  such  sum  or  sums,  together 
with  the  costs  of  or  occasioned  by  the  levying  of  the 
same/'  it  shall  be  lawful  for  two  justices  of  Ihe  peace, 
"  if  in  their  discretion  they  shall  so  think  fit,  to  issue  their 
warrant  of  commitment  against  the  person  with  relation 
to  whom  such  return  shall  be  so  made  as  aforesaid,  in 
the  form  (D.)  in  the  Schedule  to  this  Act  annexed,  or 
in  any  form  to  the  like  effect,  and  thereby  order  such 
penaa  to  be  imprisoned  in  the  common  gaol  or  house 
of  correction  for  any  time  not  exceeding  three  calendar 
months,  unless  the  sum  or  sums  therein  mentioned  shall 
be  sooner  paid." 
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Bmrin,  for  the  prosecnton^  in  Reg.  v.  TTte  Governor  of 
Whitecross  Street  Prison^  and  for  the  defendant  in  The 
Queen  v.  The  Gooemor  of  Newgate  Gaol  {Poland  with 
him  in  the  former  case). — The  Court  having  decided  in 
Reg.  V.  The  Governor  of  The  House  of  Correction  Cold" 
bath  Fields  (a)  that  the  keeper  of  that  house  of  correc- 
tion was  justified  in  refusing  to  receive  into  his  custody 
a  person  committed  for  nonpayment  of  poor  rates^  on 
the  ground  that  it  was  not  applicable  to  that  class  of 
prisoners,  the  question  now  is  whether  Newgate  or  Wlate^ 
cross  Street  Prison^  is  the  proper  place  of  commitm^it. 
This  commitment  was  under  stat.  12  &  13  Vict.  e.  14. 
s.  2.,  which  authorizes  commitment  to  "  the  common 
gaol  or  house  of  correction/'  and  Newgate  is  the  common 
gaol  for  the  county  of  Middlesex  and  for  the  city  of 
London;  Bex  v.  Cope  (£);  and  therefore  the  justices 
acted  legally  in  committing  to  WhUecross  Street  Prison^ 
Stat.  52  G.  3.  c.  ccix.  created  a  new  gaol;  and  the 
intention  of  the  Legislature  was  to  separate  the  two 
prisons  of  Newgate  and  Whitecross  Street,  so  that  the 
former  should  be  for  criminal  prisoners  and  the  latter 
for  prisoners  committed  on  civil  process :  it  is  as  if  anew 
wing  had  been  erected  to  Newgate.  The  recital  that  '*  it 
is  desirable  that  prisoners  confined  under  civil  process 
should  not  be  confined  in  the  same  gaol  with  prisoners  for 
felony  and  other  offences''  is  the  due  to  the  construction 
of  the  statute.  [He  referred  to  sects.  48,50, 52, 53, 56.] 
It  may  be  argued  that  if  all  persons  committed  on  civil 
process  were  to  be  sent  to  Whitecross  Street  Prison 
sect  57  would  be  unnecessaiy;  but  the  answer  is  that  it 
is  at  least  doubtful  whether  commitment  for  contempt 


(a)  See  the  preceding  case. 


(b)  ej.^E. 
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n  commitment  on  dvil  process.  In  Ex  parte  Masters  {a) 
Crompton  J.,  in  the  Bail  Courts  thought  that  a  defaulting 
cdlector  of  taxes  should  he  committed  to  Whitecross 
^Anee^ Prison.  [Crompton  J.  A  better  solution  than  that 
which  I  gave  then  is  that  sect.  68  is  a  proviso  on 
sect.  57^  and  preserves  the  power  of  a  Judge  in  cases 
where  the  commitment  is  for  something  in  the  nature 
of  a  crime,  as  for  contempt  of  Court  in  not  giving 
evidence  &c.]  The  order  of  commitment  in  the  present 
case  was  in  the  nature  of  civil  process;  Stevens  v. 
Ewau  (b),  UnderhiU  v.  EWcombe  (c).  Re  Eggingtan  (d). 
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Keone,  for  the  defendant^  in  The  Queen  v.  The 
Gooenunr  of  Whitecross  Street  Prison,  and  for  the  prose- 
catorB  in  The  Queen  v.  The  Governor  of  Newgate  Gaol 
{JPdand  with  him  in  the  latter  case). — Newgate  is  the 
oammon  gaol  for  the  county  of  Middlesex  to  which  a 
commitment  under  stat.  12  &  13  Fict  c,  14.  should  he 
made.  The  warrant  of  commitment^  the  form  of  which 
18  given  in  the  Schedule  (D.)>  i«  penal  not  civil  process 
Hke  the  warrant  of  imprisonment  in  Re  Eggingtan  (d). 
[^CoelAum  C.  J.  The  party  there  committed  no  o£fence 
wliich  either  actually  or  constructively  was  a  breach 
of  the  peace,  and  for  which  an  indictment  would  lie,  as 
Ijord  Campbell  said,  p.  729.]  The  only  reason  why  an 
is&dictment  would  not  lie  for  nonpayment  of  poor  rate 
is  that  a  summary  remedy  is  provided  by  stat.  48  EL 
c.  2.  f.  4. ;  if  that  were  removed  it  would  lie.  [Black- 
hum  J.  The  argument  for  the  defendant  would  go  to 
itiia,  that  indictment  should  be  substituted  in  all  cases 
for  information  by  the  Attorney  General  for  nonpay- 


W33i./.  C  B.146. 
(e)  McOd.  #  r.  460. 
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{6)  2  Burr.  1162;  1  W.  BL  284. 
(«0  2  J?.  #  B,  717. 
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1865.       ment  of  taxes.]     By  stat.  52  G.  8.  e.  ccix.  i.  48.,  White" 

The  QussK     <^^o»i  Street  Prison  is  the  debtors  prison  for  London  and 

OoTernorof    Middlesex^  not  a  common  gaol  or  house  of  correction; 

^S«m  "    *^^  Stat  12  &  18  Viet.  c.  14.  s.  2.  empowers  the  justices 

Vaisov.      to  commit  to  "  the  common  gaol  or  house  of  correction." 

V.  Sect.  56  of  the  former  statute  does  not  alter  or  affect  the 

KawGAA     absolute  duty  or  right  of  the  justices  to  select  the  prison 

to  which  the  defaulter  shall  be  sent.     [^Cromptan  3. 

Stat.  52  G*  8.  c.  ccix.  makes  one  a  common  gaol  for 

debtors,  and  the  other  the  common  gaol  for  criminal 

prisoners :  in  whatever  place  the  sheriffs  keep  prisoners, 

that  is  a  common  gaol.     Blackburn  J.    Where  there 

are  two  separate  keepers  you  cannot  order  the  one  who 

has  chai^  of  criminal  prisoners   to  receive  into  his 

custody  a  man  committed  under  civil  process.]     Sect* 

58  prohibits  an  interference  with  the  powers  of  "  any 

Court,  Judge,  Justice,  Commissioners  of  bankrupts  or 

others*'  to  commit  to  the  gaol  of  Newgate  or  to  any 

other  gaol  or  prison ;  and  such  power  exists  under  stat. 

43  EL  c.  2.  and  12  &  18  Vkt.  e.  14.     {Cromptm  J. 

Sect.  58  refers  to  a  particular  class  of  offences,  vis. 

contempts  committed  before  Justices  or  Commissioners. 

It  is  contrary  to  the  policy  of  stat.  52  G.  8.  c.  ccix.  that 

Justices  may  commit  to  any  prison.] 

MelKsh  {Gumey,  recorder  of  London^  and  G.  T.  dark 
with  him),  for  the  City  of  London.^lt  might  be  argued 
that  stats.  4  &.  4.  c.  64.  and  2  &  8  Vict.  e.  56.  only 
give  the  county  justices  power  to  make  orders  as  to  the 
classification  of  prisons  where  they  are  under  the  same 
authority  and  supported  by  the  same  funds.  [He  re- 
ferred to  sect.  2  of  stat.  2  &  8  Vict  c.  56.]  Since 
however  the  decision  in  Reg.  v.  Tlie  Gw)emor  of  the 
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Bmue  of  Carrectum  in  Coldbafh  Fieldi  (a),  in  which 
counsel  for  the  citj  of  London  could  not  be  heard, 
it  18  not  open  to  argue  that  question ;  nor  is  it 
rused  m  the  present  case.  But  under  stat  52  G.  9, 
c  ocix.  the  commitment  of  these  defaulters  hj  Middle- 
tar  justices  should  be  to  Whitecross  Street  Prison  and 
not  to  Newgate.  The  word  *' Justice"  in  sect.  58 
means  a  Justice  sitting  under  a  commission  at  the 
unxes,  and  that  section  is  not  confined  to  Newgate. 
Also  it  relates  to  other  bodies  not  mentioned  in  it,  as  the 
House  of  Commons,  which  has  power  to  commit  to  any 
gaoL  [Blachbum  J.  The  statute  was  passed  before 
tiie  commitment  of  Sir  F.  Burdett  to  the  Tower,  and 
therefore  that  conjecture  is  rather  wild.  Crompton  J. 
This  Court  has  power  to  commit  to  any  gaol.]  Sect.  58 
vonld  contradict  sect  57  if  it  means  that  the  persons 
mentioned  in  the  former  section  might  be  committed  to 
Newgate.  ICockbitm  C.  J.  It  might  be  intended  to 
preserve  the  power  of  this  Court  to  commit  to  its  own 
prison.  Blackburn  J.  The  Lord  Chancellor  used  to 
commit  to  the  Fleet  Prison.  Crompton  J.  So  did  the 
Court  of  Ck>mmon  Pleas.]  All  persons  coiifined  in 
Newgate  are  in  the  custody  either  of  the  sheriff  of 
Middlesex  or  of  the  sheri£Ei  of  London.  [Blachbum  J. 
The  prison  of  the  county  is  the  sheriff*  prison.] 
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CocKBVBN  C.  J.  I  am  of  opinion  that  an  order  for 
die  commitment  of  a  person  in  Middlesex  for  nonpay- 
ment of  rates  which  he  is  liable  to  pay  under  a  statute 
ihoold  be  to  Whitecross  Street  Prison.  Prior  to  stat. 
626. 8.  c.  ccix.  theGku>l  otNewgcOe,  being  the  common 
gsol  of  the  county  of  Middlesex^  would  haye  been  the 
(a)  See  the  preeeding  case. 
2  D  2 


390  [trinity  term.] 

1865.       prison  to  wUch  such  a  person  would  properly  be  com- 

Th6  QuKN    T^^^^ ;  but  that  statute  practically  divides  the  common 

Goreraop  of    P^^  ^^  *^®  county  of  Middlesex  into  two  departments, 

WHiTECKoes  one  for  persons  in  custody  on  civil  process  and  the  other 

Prison,      for  persons  in  custody  on  criminal  process.    Then  the 

6  Queen    q^gg^jQ^  arises  whether  the  class  of  prisoners  to  which 

^EwaA»^   persons  committed  in  default  of  payment  of  rates  belong 

falls  within  the  former  or  the  latter  category.    I  have  no 

doubt  that  such  a  commitment  is  on  civil  process.    The 

statutory  liability  to  payment  of  rates  is  of  a  civil 

nature;  upon  nonpayment  no  offence  is  committed,  but 

process  issues  against  the  goods  of  the  party,  which  is 

an  incident  to  the  recovery  of  a  civil  debt ;  and  in  the 

event  of  no  goods  being  found  on  which  distress  or 

execution  can  take  effect,  authority  is  given  to  justices 

upon  summons  to  commit  the  party  to  prison,  not  by 

way  of  punishment  for  an  offence  committed,  but  simply 

with  a  view  to  enforce  payment ;  as  is  clearly  shewn  by 

the  fact  that  on  payment  of  the  amount  due  the  party 

is  entitled  to  immediate  release.    The  true  criterion 

is  whether,  if  the  statute  had  not  provided  the  summary 

remedy  for  enforcing  payment  an   indictment  would 

have  lain;   and  I  am  of  opinion  that  it  would  not 

The  commitment  therefore  being  in  the  nature  of  civil 

process  should,  by  virtue  of  stat,  h2G.  8.  c,  odx.,  be  to  the 

.  civil  and  not  the  criminal  department  of  the  common 

gaol  of  the  county. 

The  only  difficulty  is  created  by  the  67th  and 
68th  sections.  I  think,  however,  that  sect.  57  was 
inserted  ont  of  superabundant  oaution.  Whereas  the 
division  of  prisoners  into  two  classes  had  been  made, 
it  might  have  admitted  of  doubt  whether  contempt 
ranged  itself  under  one  class  or  the  other;  and  it 
was  intended  to  remove  the  possibility  of   doubt  by 


; 


/ 


XXVm.  VICTORIA.  391 

enactiiigy  in   sect.   57,  that    persons    in    custody    on       1866. 
process  of  contempt  for  not  paying  any  sum  or  sums   The  Qvsn 
of  money  or  costs  should  be  considered  as  prisoners  in   Qoyemor  of 
eitstody  under  dvil  and  not  under  criminal  process.  Whiteorom 
Sect  58,  which  I  have  considerable  difficulty  in  under-      Paitov. 
standing  so  as  to  put  a  satisfactory  construction  upon  Vivan 

it,  may  also  have  been  intended  to  operate  by  way  of  ^]^^^ 
distinction  between  imprisonment  under  process  of  con- 
tempt for  nonpayment  of  money  or  costs  and  imprison- 
meat  for  that  kind  of  contempt  in  respect  of  which 
Jadgesy  Justices,  Ciommissioners  of  bankrupts  and  others 
in  the  administration  of  justice  have  power  to  commit. 
I  am  strongly  inclined  to  think  that  the  power  to  be 
exerased  under  that  section  is  limited  to  the  latter, 
which  is  the  ordinary  kind  of  contempt.  However  that 
may  be,  I  am  of  opinion  that  an  order  to  commit  to  the 
ciYil  department  of  the  common  gaol  of  the  county  of 
Middkux,  that  is  to  Whitecron  Street  Prison,  is  right ; 
and  therefore  the  keeper  of  that  prison  is  bound  to 
leoeiye  a  prisoner  under  it 

My  mind  is  not  quite  free  from  doubt  whether,  in 
aeet.  58,  the  power  to  commit  to  Newgate  in  these  cases 
is  taken  away. 

Cbompton  J.  I  am  of  opinion  that  the  commitment 
in  these  cafes  was  in  the  nature  of  civil  process,  and 
according  to  the  true  construction  of  stat.  52  G,  8. 
e.  cdx.  there  was  no  power  in  the  justices  to  send  to 
Iftwgate,  but  they  were  bound  to  send  to  fFhitecrass 
Stnd  Prison.  This  is  clearly  process  analogous  to  an 
execation  for  debt  It  is  process  on  a  debt  If  the 
party  does  not  pay,  process  goes  against  his  goods,  and 
vpcm  a  return  of  nulla  bona  execution  stricdy  in  the 
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nature  of  a  capias  ad  Batisfaciendum  follows,  but  to  this 
is  added  a  discretion  on  the  part  of  the  justices  not  to 
award  it,  which  in  the  case  of  poor  persons  unable  to  pay 
it  is  desirable  that  they  should  have ;  but  that  does  not 
altQr  the  nature  of  the  process.  The  question  is  whe- 
ther the  commitment  is  anything  like  punishment.  I 
think  it  is  no  more  punishment  than  an  ordinary  capias 
ad  satisfaciendum :  it  certainly  is  more  in  the  nature 
of  dvil  process  than  the  process  in  Re  Eggv^Jtcn  {a), 
which  was  a  warrant  of  imprisonment  upon  a  conviction 
of  a  late  town  derk  for  not  deliTering  accounts,  books, 
&c.,  after  notice. 

That  being  so,  to  which  prison  is  the  party  to  be 
committed  ?  The  main  object  of  the  Legislature  in  stat 
52  G.  8.  c.  ccix.  was  to  divide  the  common  gaol  of 
Newgate  into  two ;  a  gaol  for  London  and  Middlesex  for 
criminals,  and  a  gaol  for  the  sheriffs  of  London  and  the 
sheriff  of  Middlesex  in  civil  matters;  and  the  words  all 
through  the  enactments  are  dear  that  no  others  but 
criminals,  that  is,  persons  chained  with  felony  or  misde- 
meanour, are  to  be  confined  in  Newgate,  By  sects.  1 
and  48  a  new  prison  is  to  be  built  by  the  Corporation 
of  London  which  is  to  be  the  prison  for  the  confinement 
of  persons  under  dvil  process,  one  part  for  persons  in 
the  custody  of  the  sheriff  of  Middlesex,  two  parts  for 
persons  in  the  custody  of  the  sheriffs  of  London,  and 
the  fourth  part  for  persons  in  the  custody  of  the  sherifi 
of  London  being  fireemen  of  tiie  dty  of  London,  or 
dergymen,  proctors,  or  attorneys,  who  would  have 
been  confined  in  the  prison  of  Ludgate ;  and  sect  56 
enacts  that,  after  the  removal  of  prisoners  confined 
nnder  dvil  process  from  Newgate  to  the  new  prisooy 
(«)2JR#A717. 
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NtwgiOe  shall  be  ''appropriated  exclusively  to  the  eon-       1865. 
finement  of  sach  felons  and  other  prisoners,  liable  to  be    The  Qvnv 
confined  therein,  as  are  not  by  this  Act  authorized  to  be    Qoyemor  of 
confined  in  the  said  new  prison."  Then,— as  there  might   ^g^jj^" 
be  a  doubt  whether  attachment  for  nonpayment  of      P»*«>»- 
money  ordered  by  a  Court  to  be  paid  was  civil  process,       *  t. 
because  a  rule  of  Court  for  payment  of  a  sum  of  money     n^oats. 
baving  been  drawn  up  and  served  upon  a  party  the  non- 
payment is  by  fiction  a  contempt,  and  an  attachment 
issnes  against  him,  though  it  is  in  form  only  a  contempt 
and  really  a  civil  remedy  for  getting  money  paid,— sect. 
57  provides  that  all  prisoners  by  process  of  such  con-  ' 
tempt  shall  be  considered  as  confined  under  civil  process. 
This  is  very  difierent  from  a  contempt  of  Court  by  one 
of  its  officers  or  any  other;  they  must  purge  their  con- 
tempt before  they  are  entitled  to  be  released.    That 
kind  of  contempt  would  be  dealt  with  as  before  the  Act, 
and  therefore  sect.  58  is  put  in  unnecessarily  as  I  think, 
because  the  Act  would  not  have  affected  the  power  of 
the  Commissioners  of  bankrupts  to  commit  a  bankrupt 
for  not  answering ;  but  that  section  comes,  as  the  Lord 
Chief  Justice  said,  as  a  proviso  to  sect.  57,  intimating 
that  the  legislature  did  not  mean  to  include  cases  of 
contempt  of  a  Court  during  its  sitting,  which  is  a  con- 
tempt of  a  criminal  nature. 

I  doubt  whether  a  justice,  when  awarding  execution 
against  the  person  as  in  the  cases  before  us,  would  come 
within  that  section ;  and  I  am  inclined  to  think  that  it  is 
confined  to  a  real  contempt.  The  word  "  Justice^'  might 
mean,  as  Mr.  MelUsh  said,  a  Judge  of  a  superior  Court 
sitting  as  a  Court.  The  words  ''  Court,'' ''  Judge,''  and 
"Commissioners  of  bankrupts''  point  to  contempts  pro- 
perly so  called.    It  was  not  meant  to  destroy  the  effect 
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1865.  of  sect.  56 ;  because,  if  ao,  it  would  extend  to  give  power 
The  QusxjT  *o  commit  for  debts  of  any  kind  :  that  would  destroy  the 
Governor  of  distinction,  which  the  Act  intended  to  make,  in  the 
Whitecrosb  classification  of  prisoners,  between  crime  and  what  is 
Prison.  not  strictly  so,  by  confining  prisoners  charged  with  crime 
The  QuxBH  ^^j  matters  of  criminal  complexion  to  Newgate^  and 
^^A»  prisoners  for  nonpayment  of  debt  to  fFhitecrats  Street 
Prison. 

Therefore  I  am  of  opinion  that  the  mandamus  to  the 
keeper  of  Whitecraes  Street  Prison  was  right,  and  that  a 
mandamus  to  the  keeper  of  Newgate  would  be  wrong. 

Blackburn  J.  Stat.  12  &  13  Vict.  c.  14.  s.  2.  gives 
the  justices  power  to  commit  to  the  common  gaol  or 
house  of  correction.  The  regulations  of  the  Quarter 
Sessions  for  Middlesex  provided  for  such  prisoners  being 
received  in  the  House  of  Correction:  but  still  they 
might  be  sent  to  the  common  gaol,  and,  if  matters  had 
remained  as  before  stat.  62  O.  S.  c.  ccix.,  Newgate  would 
have  been  a  proper  prison  to  which  these  persons  might 
have  been  sent;  and,  being  there,  they  would  have  been 
in  the  custody  of  the  sheriff  of  Middlesex.  Then  stat 
52  G.  8.  c.  ccix.  is  passed  for  building  a  new  prison 
called  Whitecross  Street  Prison,  and  sect.  48  enacts  that 
one  part  of  that  prison  shall  be  for  persons  confined 
under  civil  process  in  the  custody  of  the  sherifi^  of 
Middlesex,  and  sect.  56  that  Newgate,  and  every  part 
thereof,  shall  be  appropriated  exclusively  to  the  confine- 
ment of  *^  such  felons  and  other  prisoners,  liable  to  be 
confined  therein,  as  are  not  by  this  Act  authorised  to 
be  confined  in  the  said  new  prison.'^  So  that  those 
who  were  in  the  custody  of  the  sheriff  of  Middlesex  on 
civil  process  would  thenceforth  be  detained  in  the 
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Debton  Priaon  in  WhiUcroBS  Street,  and  thoee  who 
were  not  in  custody  on  civil  process  would  be  confined 
ekewhere.  ''Civil  process''  is  not  defined  in  the  Ad; 
bat  there  can  be  litUe  doubt  that  civil  process  is  process 
for  enforcing  a  civil  liability  to  pay  a  sum  of  money  or 
ooOb  as  much  as  that  which  is  for  enforcing  payment  of 
a  debt  Where  a  person  is  attached  for  contempt  in 
nonpayment  of  a  sum  of  money  or  oosts^  and  is  sent  to 
priaon  for  the  purpose  of  enforcing  payment^  it  would 
be  civil  process :  and  where  a  person  is  committed  by 
way  of  punishment  for  something  in  the  nature  of  a 
crime»  that  is  not  civil  process.  As  Lord  Campbell  said 
in  Re  EgghigUm  (a),  ''Whether  a  commitment  for  con- 
tempt be  in  the  nature  of  a  criminal  proceedings  depends 
npon  die  subject-matter  of  the  contempt.''  The  Legis- 
latare,  having  that  distinction  in  their  mind^  introduce 
the  57th  section  by  way  of  proviso.  It  was  unnecessary^ 
because,  without  it^  prisoners  by  process  of  contempt  for 
not  paying  money  or  costs  would  have  been  considered 
81  confined  under  civil  process.  The  Legislature,  how- 
ever, thought  it  necessary,  and  it  does  no  harm.  Sect. 
58  saves  all  powers  of  committing  in  the  nature  of  pun- 
ishment. It  is  a  little  obscure ;  but  I  cannot  construe 
it  as  setting  aside  the  previous  provisions  in  the  Act  and 
permitting  any  Court,  Judge,  or  Justice  to  send  persons 
under  civil  process  to  Newgate,  as  if  the  Act  had  not 
passed. 

The  only  question,  therefore,  is  whether  the  commit- 
ment in  these  cases  was  under  civil  process,  and  for  the 
reasons  which  I  have  given,  and  on  the  authority  of 
&  Eggington  (a),  I  am  of  opinion  that  it  is  civil  process, 
and  the  keeper  of  Whitecroee  Street  Prison  is  bound,  and 
(a)  2£#J?.717.726, 
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the  keeper  of  Newgate  is  not  bounds  to  receive  the  per- 
sons committed  to  his  prison. 

Shbb  J.  It  is  dear,  for  the  reasons  given  by  the 
Lord  Chief  Justice  and  my  brothers,  that  the  persons 
arrested  nnder  these  warrants  were  ''confined  under 
civil  process'^  within  stat.  52  6. 3.  c.  ccix.  s.  56.  It  is 
ako  dear  that  previous  to  that  statute  Newgate  was  the 
common  gaol  of  the  county  of  Middlesex  for  prisoneiB 
whether  under  criminal  or  civil  process.  But  by  sect,  56 
Newgate  is  appropriated  exdusively  to  the  confinement 
of  **  such  felons  and  other  prisoners,  liable  to  be  confined 
therein,  as  are  not  by  the  Act  authorised  to  be  confined 
in  the  said  new  prison.''  The  persons  authorised  by  the 
Act  to  be  confined  in  the  new  prison  are  persons  confined 
under  dvil  process ;  therefore  these  persons  would  be 
properly  confined  in  the  new  prison.  A  difBcuIty  is 
suggested  as  arising  under  stat  12  &  13  Viet.  c.  14. 
«.  2.,  which  authorises  justices  to  issue  their  warrant  of 
commitment  against  the  person  who  is  a  defaulter  in 
payment  of  rates,  and  thereby  order  him  to  be  impri- 
soned ''in  the  common  gaol  or  house  of  correction'' ; 
it  is  said  that  this  statute,  having  passed  long  after 
stat.  52  G.  3.  c.  ccix.  controls  its  provisions,  and  there- 
fore it  is  still  open  to  the  justices  to  order  the  commit- 
ment to  the  common  gaol  of  Newgate.  But  stat 
12  &  18  Vict  c.  14.  must  be  taken  to  have  been  passed 
with  reference  to  the  previous  Acts  for  the  regulation 
of  gaols  and  the  classification  of  prisoners  in  them — 
amongst  others  to  this  local  Act,  and  the  general  Act 
4  G.  4.  c.  64. ;  and  sect  2  of  stat  12  &  18  Vict,  c  14. 
may  well  be  read  as  authorising  justices  to  order  a 
defaulter  in  payment  of  rates  to  be  imprisoned  in  the 
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oommon  gaol  or  houae  of  correctioii  appropriated  for  X805, 

sQch  persona  under  the  provisions  of  the  Aets  of  Par-  TheQoMnr" 

liament  in  force  at  the  time  it  passed*     Therefore  I  q^^^^^ 

am  of  opinion  that  the  WkUeerou  Street  Prison  is  the  ^S?^*^ 

proper  gaol  for  persons  committed  under  these  warrants  Psisow.. 

and  that  the  commitment  was  properly  made  to  that  t. 

______  Goremorof 

PniOD.  KsWOATI. 

I  think  also  that  the  governor  of  NewgcUe  is  not 
boand  to  receive  the  person  committed  to  his  prison. 

Judgment  for  peremptory  mandamus 
in  The  QueenY.The  Governor  of  The 
Debtors  Prison  m  WhUecross  Street, 

Judgment  for  the  defendant  in  TTie 
Queen  v.  The  Governor  of  Newgate. 


The  QuEBN  against  The  Inhabitants  of  Buck-  satutd^^, 

LAND.  — 


tJndflr  The  Hi^way  Act»  1862,  25  &.26  Vict,  e.  61.  s.  19.,  tlie  Conrt  Indictment. 

hma  no  power  to  direct  the  ooeta  of  an  indictment  for  non-repair  of  a  rojwl,  Catts. 

Preferred  bv  the  direction  of  jnsticee  against  the  inhabitants  of  a  parish,  26  ^  26  Vict, 

to  be  paid  by  them  where  the  joiy  hare  foond  a  verdict  of  not  guilty  on  e,  61.  s,  19. 
the  groand  that  the  road  was  a  priTate  road  and  not  a  highway. 

JNifiiiiyTerm, 

F.  Bussell  obtained  a  rule  calling  upon  the.  prose- 
cutor to  shew  cause  why  an  order  made  at  the  October 
Quarter  Sessions  in  1864  for  the  county  of  Kent,  which 
had  been  removed  by  certiorari,  should  not  be  quashed. 
The  order  recited  that  at  a  Petty  Sessions  for  the 
East  or  Wmgham  Division  of  the  lathe  of  St.  Augtu* 
time,  in  the  county  of  Kent,  on  the  17th  March,  1864^ 
upon  complaint  made  by  E.  P.  Robinson  that  a  certain 
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1865.  highway,  situate  in  the  parish  of  BueUand  in  that 
TheQuBw  division,  and  within  the  jurisdiction  of  the  Board  of  way- 
InbabrtantB  of  wardens  of  the  Wingham  Highway  District  (describing 
Bocw^j).  i|;j^  ^^  ^^^  Qf  repair,  and  that  the  parish  of  Buckland 
was  liable  to  the  repair  of  the  said  highway,  whereupon 
the  Board  of  waywardens  of  the  Ifingham  HigBway 
District,  by  P,  C,  a  member  thereof,  and  C.  C,  the 
waywarden  of  the  parish  by  his  attorney,  Yoluntarily 
appeared  before  the  justices;  and  the  said  Board  of  way- 
wardens and  the  parish  waywarden  having  consented  to 
the  hearing  of  the  complaint  by  the  justices  without 
summons,  and  the  waywarden  having  on  behalf  of  the 
parish  denied  the  liability  of  the  parish  to  repair  the 
highway,  the  justices  ordered  and  directed  a  bill  of 
indictment  to  be  preferred  at  the  then  next  Quarter 
Sessions  by  E.  P.  Sobiiisan  against  the  inhabitants  of 
the  parish  of  Buckland  for  suffering  and  permitting  the 
highway  to  be  out  of  repair.  And  at  the  Quarter  Ses- 
sions in  Junef  1864,  an  indictment  was  preferred,  to 
which  the  defendants  pleaded  Not  guilty,  and  that  two 
of  the  parishioners  were  liable  ratione  tenurse  to  repair 
the  part  of  the  highway  so  alleged  to  be  in  decay,  and 
the  jury  found  a  verdict  of  not  guilty,  whereupon  the 
Court  ordered  that  the  costs  of  the  prosecution  of  the 
indictment,  amounting  to  72Z.  18^.  lid.,  should  be  paid 
by  the  inhabitants  of  the  parish  of  Bvekland* 

It  appeared  from  the  affidavits  in  support  of  the  rule 
that  on  the  trial  of  the  indictment  the  main  question 
was  whether  the  road  was  a  public  highway,  and  that 
question  being  left  to  the  jury  they  found  a  verdict  for 
the  defendants  on  the  issue  raised  by  the  plea  of  not 
guilty,  on  the  ground  that  iu  their  opinion  the  road  was 
a  private  road  and  not  a  highway. 
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Stat  25  &  26  Vici.  c.  61.  s.  19.  enacts.  ''When,  on        1865. 
tlie  bearing  of  any  such  summons  respecting  the  repair    The  Qusm 
of  any  highway,  the  liability  to  repair  is  denied  by  the  iB]ja|,JJ^t8  of 
vaywarden  on  behalf  of  his  parish,  or  by  any  party     Buoklahb. 
charged  therewith,  the  justices  shall  direct  a  bill  of  in- 
dictment to  be  preferred,  &c. ;  and  the  costs  of  such 
proeecation  shall  be  paid  by  such  party  to  the  proceedings 
as  the  Court  before  whom  the  case  is  tried  shall  direct, 
and  if  directed  to  be  paid  by  the  parish  shall  be  deemed 
to  be  expenses  incurred  by  such  parish  in  keeping  its 
highways  in  repair,  and  shall  be  paid  accordingly/' 

Barrow  and  Biron  shewed  cause. — The  question  is 
whether,  under  The  Highway  Act,  1862,  26  &  26  Vici. 
e.  61.  s.  19.,  the  Quarter  Sessions  have  not  jurisdiction 
to  make  an  order  for  the  costs  of  the  prosecution  of  an 
indictment  directed  by  justices  to  be  preferred  although 
the  road  has  been  found  by  a  jury  not  to  be  a  high* 
way.  It  is  true  that  according  to  the  decisions  that 
power  did  not  exist  under  stat.  5  &  6  ^.  4.  c.  50. 
t^  95. ;  Beff.  v.  The  InhabUanU  of  Chedworth  (a).  Beg. 
T.  Tke  Inhabiianis  of  Heanar  (b) ;  but  the  language  of 
itai  25  &  26  Vict  e.  61.  s.  19.  is  different ;  and  it  gets 
rid  of  the  injustice  of  the  prosecutor  having  the  costs  of 
the  prosecution  out  of  the  highway  rate  even  wh^re  the 
indictment  is  preferred  against  an  individual.  [Cock- 
htm  C.  J.  It  only  gives  the  Court  a  discretion  as  to 
the  party  by  whom  the  costs  of  the  prosecution  shall  be 
paid.]  The  cost  of  deciding  whether  a  road  is  a  high- 
ly or  not,  which  is  a  matter  of  public  interest,  should 
come  out  of  the  highway  rate.     [They  also  referred  to 

(a)  9  C.  #  P.  285.  (6)  6  Q.  B.  746. 
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1866.       Reff.  T.  The  JuHiceM  of  Surrey  (a).  Beg.  v.  Amauld  (J), 
The  QusKN     -Ed?  parte  Bartletl  (c),  Reg.,  v.  Johnson  (d).] 
Inhabitants  of 

BuoKLAHD.  J.  JBiwfcff  (F,  ilf.  fFAite  with  him),  in  support  of  the 
rule. — Under  both  statutes  the  jurisdiction  to  order 
costs  involves  the  question  whether  the  road  indicted  is 
a  highway ;  and  the  jury  have  found  that  this  road  is 
not  a  highway.  Reg.  y.  The  Tn/iabitanU  of  Heanar  (e) 
was  upheld  in  R^.  v.  Amould  (f).  [He  was  then 
stopped.] 

CocKBURN  C.  J.  Stat.  25  &  26  VicL  c.  61.  s.  19. 
leaves  the  matter  where  it  was  before.  The  language  of 
sect  95  of  Stat  5  &  6  ^.  4.  c.  50.,  and  sect.  19  of  stat 
25  &  26  VicL  c,  61.  is  substantially  the  same;  the  only 
change  is  in  sect.  1 8  of  the  new  statute  from  sect.  94  of 
the  former,  relative  to  the  mode  of  proceeding  when  a 
road  is  out  of  repair.  The  justices  pursue  exactly  the 
same  course  imder  the  new  as  under  the  old  statute.  It 
is  to  be  regretted  that  the  Legislature  did  not,  in  passing 
the  recent  statute,  take  the  opportunity  of  putting  this 
doubtful  and  difficult  matter  at  rest.  We  are  bound  by 
the  decisions  which  establish  that  the  costs  of  the  pro- 
secution are  not  to  be  paid  out  of  the  parish  highway 
rate  where  it  turns  out  that  the  alleged  highway  is 
not  a  highway. 

Shee  J.  concurred. 

Rule  absolute. 

(a)  1  B.  C.  a  70;  21  L.J.  M.  C,  195;  16  Jiir.  641. 

(b)  8£1#^.550.  (c)  SE.fK2SS, 
(d)  34  Z.  J.  M.  a  85.  («)  6  Q.  B.  745. 

(f)SE.4-B.550.b56. 


XXVUL  VICTORIA.  401 

18G5. 


The  QoEEN  against  The  Hastings  Local  Board  jroiM%, 
of  Health.  — — '- 


Local  Board, 

BjrThe  Local  Goreniment  Act»  1858.  21  &  22  Vict,  e,  08.  «.  76..  iha  Con^ulsory 

Swretny  of  State,  upon  petition  of  the  Local  Board  of  Health  and  after  P^^  ^f 

injniiy,  may  by  proTisional  order  empower  that  Board  to  pnt  in  force  t amy  land. 

with  referance  to  the  land  referred  to  in  the  order  the  powers  of  The  ^'rovmonai 

Liodt  dailies  Consolidation  Act.  1845,  8  &  9  Vwt  c.  la.  with  respect  ^^^-^ 

to  the  pnrchaae  and  taking  of  land  otherwise  than  by  agreement ;  bnt  feretory  of 

the  profisional  order  so  mwle  shall  be  of  no  validity  unless  it  has  been  ^^^ 

eoofirmed  by  Act  of  Parliament ;  and  it  shall  be  lawfiil  for  the  Secretary  ^^^  j*^^^!!^ 

•f  State,  as  soon  as  conyeniently  may  be,  to  obtain  such  confirmation,  ^TZ'c^'X?^ 

and  the  Act  confizming  such  order  shidl  be  deemed  to  be  a  public  general  "^^  #      frK^' 

Act.  Held,  that  such  order  could  not  be  removed  by  certiorari  in  order  ^*  ^*  ''To. 

to  be  quashed.  Lands  Oauses 

Consolidation 

TS Hilary  Term,  Wills  obtained  a  rule  calling  upon  8#o  Vicu 

the  Hastings  Local  Board  of  Health  to  sliew  cause  ^  ^^ 
wly  a  writ  of  certiorari  ahould  not  isaue^  to  remove  into 
this  Court  in  order  to  be  quashed,  a  provisional  order 
of  the  Secretary  of  State,  and  all  proceedings  connected 
therewith,  empowering  the  Hastings  Local  Board  of 
Health  to  put  in  force  the  powers  of  The  Lands  Clauses 
Conaolidation  Act,  1845,  8  &  9  Viet  c.  18.,  with  respect 
to  the  purchase  of  land  otherwise  than  by  agreement, 
as  to  certain  lands  of  the  applicant,  Charles  Hay  Frewen, 
as  hamg  been  made  without  jurisdiction :  first,  because 
nuide  for  purposes  not  authorized  by  the  Act ;  secondly, 
hecanse  made  as  to  lands  which  were  not  sufficiently 
or  properly  defined,  and  the  description  and  quantities 
of  which  in  the  order  mentioned  agreed  neither  with 
duMe  mentioned  in  the  advertisements,  nor  with  those 
meDtioned  in  the  notice  to  the  applicant. 

The  PubHc  Health  Act,  1848,  11  &  12  Vict.  c.  68., 
vas  in  force  in  the  borough  of  Hastings  at  the  time  of 
&  passing   of  The  Local  Government,  Act,   1858, 
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1866.  21  &  22  Vict.  c.  98.,  and  consequently  by  sect.  5  of  the 
The  QtTEEK  latter  Act>  that  Act,  which  by  sect.  4  was  to  be  construed 
Hastinob  together  with  and  be  deemed  to  form  part  of  The 
^^^  Public  Health  Act,  1848,  took  eflfect  in  the  borough. 
The  Local  Board,  for  the  purpose  of  widening  and 
otherwise  improving  a  road  in  the  borough  passing 
through  land  of  the  applicant  on  both  sides  of  it,  took 
all  the  preliminary  steps  required  by  sect.  75  of  The 
Local  Gk>Temment  Act,  1858, 21  &  22  Vict.  c.  98.,  before 
putting  in  force  the  powers  of  The  Lands  Clauses  Con- 
solidation Act,  1845,  8  &  9  VieL  c.  18.,  with  respect  to 
the  purchase  and  taking  of  land  otherwise  than  by  agree- 
ment They  then  presented  their  petition  to  Sir  George 
Grey,  one  of  the  principal  Secretaries  of  State,  praying 
that  they  might  with  reference  to  the  land  of  the  i^pli- 
cant  therein  mentioned  be  allowed  to  put  in  force  the 
powers  of  The  Lands  Clauses  Consolidation  Act,  1846, 
with  respect  to  the  purchase  and  taking  of  land  other- 
wise than  by  agreement.  Thereupon  the  Secretaiy  of 
State  appointed  a  govemment  inspector  under  The 
Local  Government  Act,  to  institute  an  inquiry  as  to  the 
propriety  of  assenting  to  the  prayer  of  the  petition,  who, 
on  the  20th  Jtfoy,  1864,  held  the  inquiry  at  the  Town 
Hall,  Hastings,  and  having  received  evidence  as  to  the 
state  of  the  road  and  visited  the  locality,  reported  that, 
if  the  road  were  widened  and  improved  as  suggested  by 
the  plans  and  sections  submitted  at  the  inquiry,  it  would 
be  a  great  advantage  to  the  borough.  The  Secretary 
of  State  thereupon  made  the  provisional  order  in  ques- 
tion ;  but  an  Act  of  Parliament  confirming  the  order 
had  not  yet  been  obtained. 

The  Public  Health  Act,  1848,  11  &  12  Vict.  e.  6a. 
s.  73.,  enacts  ^'  that  the  Local  Board  may,  by  agreement, 
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pudiase  any  premises  for  the  purpose  of  widening,  1865. . 
opening,  enlarging,  or  otherwise  improving  any  street.  TheQuBiM 
And  by  the  interpretation  clause,  sect.  2»  the  word  HArniros 
"  streef  ^  applies  to  any  highway  not  being  a  turnpike  road.      ^Jjfth  ^ 

The  Local  Goyemment  Act,  1868,  21  &  22  Viet  c.  98. 
s.  75.,  repeals  so  much  of  sect  84  of  The  Public  Health 
Act,  1848,  as  relates  to  the  incorporation  of  The  Lands 
Clauaes  Consolidation  Act,  1845,  and  enacts  regulations 
to  be  observed  with  respect  to  the  purchase  of  land  by 
Local  Boards;  viz. ''  (1.)  The  Lands  Clauses  Consolida- 
tion Act,  1845,  shall  be  incorporated  with  this  Act,  ex- 
cept &&'*  Then  follow  provisions  as  to  the  steps  to  be 
taken  by  the  Local  Board  before  putting  in  force  any  of 
the  powers  of  The  Lands  Clauses  Consolidation  Act,  1846, 
with  respect  to  the  purchase  and  taking  of  land  *'  other- 
wise than  by  agreement ;''  upon  compliance  with  which 
the  Local  Board  may  (8.)  petition  the  Secretary  of  State 
that  they  may  be  allowed  to  put  in  force  the  powers  of 
The  Lands  Clauses  Consolidation  Act,  1845,  with  respect 
to  the  purchase  and  taking  of  land  otherwise  than  by 
agreement.  And ''  (4.)  Upon  the  receipt  of  such  petition, 
and  upon  due  proof  of  the  proper  advertisements  having 
been  published  and  notices  served,  the  Secretary  of  State 
shall  take  such  petition  into  consideration,  and  may  either 
dismiss  the  same,  or  direct  an  inquiry  in  the  district  in 
which  theland  is  situate,  or  otherwise  inquire  as  to  the 
propriety  of  assenting  to  the  prayer  of  such  petition ; 
bat  until  such  inquiry  has  been  made  in  the  district, 
after  such  notice  as  may  be  directed  by  the  Secretary  of 
State,  no  provisional  order  shaB  be  made  affecting  any 
land,  without  the  consent  of  the  owners,  lessees,  and 
oocapiers  thereof'  *'(5.)  After  the  completion  of  the 
inqniry  as  last  aforesaid,  the  Secretary  of  State  may,  by 

VOL.  VI.  2  E  B.  ft  s. 
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1865.  provisional  order,  empower  the  Local  Board  to  put  in 
The  Qusni  force  with  reference  to  the  land  referred  to  in  sudi  order 
Hastihob  ^^^  powers  of  the  said  Lands  Clauses  Consolidation  Act 
^^^  with  respect  to  the  purchase  and  taking  of  land  other- 
wise than  by  agreement,  or  any  of  them,  and  either 
absolutely  or  with  such  conditions  and  modifications  as 
he  may  think  fit,  and  it  shall  be  the  duty  of  the  Local 
Board  to  senre  a  copy  of  any  order  so  made  in  the 
manner  and  upon  the  person  in  which  and  upon  whom 
notices  in  respect  of  such  land  are  hereinbefore  required 
to  be  served.''  ''(6.)  No  provisional  order  so  made 
shall  be  of  any  validity  unless  the  same  has  been  con- 
firmed by  Act  of  Parliament,  and  it  shall  be  lawful  for 
the  Secretary  of  State  as  soon  as  conveniently  may  be 
to  obtain  such  confirmation,  and  the  Act  confirming 
such  order  shall  be  deemed  to  be  a  Public  General  Act 
of  Parliament.'' 

Lush  {Joseph  Brown  with  him),  shewed  cause. — By 
The  Local  Government  Act,  1858,  21  &  22  Fict  c.  98. 
s.  75  (6.),  the  provisional  order  is  not  of  any  validity 
unless  confirmed  by  Act  of  Parliament;  and  therefore  a 
certiorari  will  not  lie  to  remove  it.  [^FieU,  contriL — By 
s.  81,  "  all  orders  made  by  one  of  Her  Majesty's  prin- 
cipal Secretaries  of  State  in  pursuance  of  this  Act  shall 
be  binding  and  conclusive  in  respect  of  the  matters  to 
which  they  refer."]  That  section  applies  to  orders  which 
do  not  require  to  be  confirmed  by  Act  of  Parliament 
[Melhr  J.  Sect.  81  cannot  refer  to  such  an  order  as 
this.]  Sect.  77  (6.)  provides  a  course  of  proceeding  fi^r 
persons  who  are  discontented  with  the  provisional  order: 
upon  petition  to  either  House  in  the  progress  through 
Parliament  of  the  bill  confirming  the  provisional  order, 
the  bill  may  be  referred  to  a  select  committee,  and  the 
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petitioner  may  appear  and  oppose  it.     Orders  of  the  1865. 

Poor  Law  Board  have  force  of  themselves  and  therefore  The  Qunv 

a  certiorari  to  remove  them  is  given  by  stat.  4  &  5  kF,  4.  hastiko* 

e.n.s.  105.     [He  was  then  stopped.]  'KuT/ 

Field  and  ffVb,  in  support  of  the  rule. — The  pro- 
visional order  does  not  go  before  either  House  of  Parlia- 
ment as  a  private  bill,  but  converts  the  bill  brought  in 
to  confirm  it  into  a  public  bill.  The  order  would  be 
aasamed  by  Parliament  to  be  good  and  valid;  for  it 
was  not  intended  that  an  invalid  order  should  have  the 
^Bct  of  bringing  in  a  bill  An  abuse  of  their  powers 
by  the  Local  Board  might  be  urged  before  a  select 
eomsiittee^  though  it  would  be  no  ground  for  a  certi- 
orari. [Blackbum  J.  The  effect  of  sects.  75  and  77  of 
Stat  21  &  22  Fiei.  c.  98.  is  that  if  there  is  no  petition 
against  the  bill  the  necessity  of  proving  a  case  on  the 
part  of  the  promoters  is  dispensed  with,  but  if  a  peti- 
tion is  presented  against  it  the  House  refers  it  to  a 
Mlect  committee,  and  if  it  is  passed  by  the  committee  it 
becomes  a  public  bill.]  The  making  of  the  provisional 
order  by  the  Secretary  of  State  is  a  judicial  act.  [Cock- 
ham  C.  J,  The  Legislature  might  pass  an  Act  confirm- 
ing the  provisional  order  notwithstanding  we  had  set  it 
aside.  The  order  of  the  Secretary  of  State  doeis  not 
decide  anything :  he  is  in  the  position  of  the  standing 
order  committee :  his  order  is  equivalent  to  a  report  of 
that  committee,  over  which  we  have  no  controuL] 

CocKBUBN   C.  J.     The   inquiry   instituted    by   the 

Secretary  of  State  is  intended  to  supersede  the  expen- 

sire  proceedings  preliminary  to  the  passing  of  a  private 

bill,  where  it  is  not  fit  that  so  extravagant  an  outlay 
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1865.       should  be  incurred.    The  object  of  that  inquiry  is  to 


Hastino* 

Board  of 
Health. 


The  Qu»N  guide  the  Legislature  in  determining  whether  the  pro-* 
posed  measure  should  pass  into  a  law.  The  provisional 
order  has  no  efifect  until  it  is  converted  into  law.  There- 
fore we  should  usurp  functions  which  do  not  belong  to 
us  if  we  stepped  in  between  the  provisional  order  and 
the  exercise*  of  the  parliamentary  will :  it  would  be 
beyond  our  proper  scope  of  action  to  quash  that  order. 


Blackburn  J.  Stat.  21  &  22  Vict.  e.  98.  s.  75.  gives 
great  power  to  the  Secretary  of  State ;  and  it  substitutes 
an  inquiry  before  him  for  an  inquiry  before  a  committee 
of  either  house.  The  enactments  in  sect  75  (6.)  and 
sect.  77  (6.)^  are  express  that  a  provisional  order  shall 
not  have  any  validity  until  confirmed  by  Act  of  Parlia- 
ment. If  an  order  were  made  in  a  case  where  the 
Secretary  of  State  had  no  jurisdiction  to  make  it,  the 
select  committee  to  which  upon  petition  the  bill  con- 
firming it  had  been  referred  would  throw  out  the  bill ; 
but  the  order  is  not  a  judicial  one,  such  as  to  justify  this 
Court  in  removing  it ;  and  if  the  Secretary  of  State  in 
making  an  order  has  overstepped  his  authority,  there  is 
nothing  in  the  Act  to  give  this  Court  authority  to  quash  it 


Mellob  J.  It  is  clear  we  have  no  authority  to  inter- 
fere. With  a  view  to  economise  the  expences  of  obtain- 
ing an  Act  of  Parliament  in  such  cases,  the  LegislatuTe 
has  provided  that  the  precautions  which  are  usually 
exercised  in  select  committees  upon  private  biUs  should 
be  exercised  by  the  Secretary  of  State.  We  must  take 
care  that  we  do  not  do  any  act  to  prevent  the  Secretary 
of  State  firom  exercising  a  power  which  the  Legidature 
has  reserved  to  him. 

Rule  discharged. 
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1865. 


The  QuBBN,  on  the  prosecution  of  the  Mayor,  jiMrtdm, 
Aldermen  and    Burgesses  of  Southamfton,  _*? — 1. 


agamst  The  Commissioners  of   the  Port  of  *^^^ 
Southampton.  ^^^ 

far  costs. 

On  aa  appUeati<m  Irr  lat^yen  of  the  boroogh  of  &  for  a  mandamiifl  ^^n^if,!^ 
to  the  Coipontion  of  8.  to  obtain  parent  of  monies  dne  to  them  under 
cotBin  local  Acts,  the  rule  was  ducbacged  upon  the  terms  that  the 
applicants  should  be  at  liberty  to  take  le^  proceedings  in  the  name  of 
the  CorpotatioD,  on  giving  them  an  indemnity  to  the  satia&ction  of  the 
eonoer  and  attpmej  of  the  Court,  who  fixed  the  amount  at  200/.  A 
ttsadamus  haWng  issued  accordingly  on  the  prosecution  of  the  Corpo- 
ntioo,  and  iudflmient  having  been  given  for  the  Grown,  which  was 
RTeraed  in  me  Exchequer  Chamber,  and  a  writ  of  error  to  ihe  House  of 
liwds  being  pending,  and  the  expenses  of  the  mandamus  havin|^  exceeded 
^001^  the  Court  made  a  rule  absolute  to  increase  the  security  to  such 
nna  is  the  coroner  and  attorney  of  the  Court  should  think  reasonable. 

TN  this  Term,  BuUar  obtained  a  rule  calling  upon 
/.  W.  Deal  the  younger,  J.  Hill  and  J.  T.  Tucker, 
and  the  Commissioners  appointed  in  pursuance  and 
•ctiog  in  execution  of  certain  Acts  for  improving  the 
port  of  the  town  of  Southampton,  to  shew  cause  why  the 
indemnity  referred  to  in  the  rule  of  this  Court  of  the 
26th  May,  1859,  should  not  be  increased  to  an  amount 
Kssonably  sufficient  to  cover  the  expenses  as  to  which 
that  indemnity  was  given  and  the  matter  referred  to 
tbe  coroner  and  attorney  of  this  Court  for  that  purpose. 
In  Trimtjf  Term,  1859,  an  application  was  made  on  be- 
half of  J.  W.  Deal  the  younger  and  J.  Hill  and  J.  T. 
Tucler,  three  ratepayers  of  the  borough  of  Southampton^  to 
this  Court,  calling  upon  the  mayor,  aldermen  and  bur- 
gCBKBof  that  borough  to  shew  cause  why  a  writ  of  manda- 
niu  akould  not  issue  directed  to  the  Corporation,  com- 
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1865.       mandingthem  to  obtain  payment  of  all  moneys  due  and 

The  Quran '  payable  to  them  under  the  proyisions  of  certain  local 

CommiMionerB  statutes  in  that  behalf.     The  object  of  this  rule  was  to 

^S JuTu-^     procure  the  Corporation  to  compel  the  defendants,  the 

AMPTON.       Commissioners  of  the  port  of  Southampton^  to  sue  The 

Southampton  Lock  Company  for  the  recovery  of  certain 

moneys  in  which  as  it  was  alleged  the  Corporation  were 

interested  to  the  extent  of  one  fifth. 

That  rule  was  discharged  on  the  26th  May,  1869, 
upon  the  following  terms  : — "  The  applicants  to  be  at 
liberty  to  take  any  legal  proceedings  which  they  may  be 
advised  against  the  said  Commissioners  in  the  name  of 
the  said  Corporation  on  giving  to  them  an  indemnity  to 
the  satisfaction  of  the  coroner  and  attorney  of  this 
Court,  the  said  Corporation  giving  all  reasonable  facility.'' 

In  pursuance  of  that  rule  the  London  agent  of  the 
town  clerk  of  Southampton  and  the  agent  of  the  rate- 
payers, attended  on  behalf  of  the  Corporation,  before 
William  Samuel  JoneSy  Esq.,  the  then  coroner  and  attor- 
ney of  this  Court,  and  a  discussion  arose  as  to  the  amount 
for  which  security  should  be  given.  The  London  agent 
of  the  town  clerk  called  attention  to  the  peculiar  position 
of  the  parties  and  to  the  nature  of  the  litigation,  and 
contended  that  as  (he  proceedings  might  become  very 
costly  security  to  a  larger  amount  than  usual  should  be 
ordered.  But  the  coroner  and  attorney  said  that  the 
largest  sum  he  had  fixed  as  security  for  costs  was  200/., 
i^nd  declined  to  grant  any  indemnity  to  a  greater  amount, 
and  then  made  an  order  that  the  applicants  should  give 
security  to  his  satisfaction  in  the  sum  of  200£,  by  two 
sufScient  securities  jointly  and  severally.  Pursuant  to 
that  order  a  bond  of  indemnity  was  executed  by  J.  W* 
Deal  the  younger  and  J.  Hill  on  the  14th  Jmly^  1869. 
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Afterwards  a  mandamus  was  issued  in  the  name  of  the '      1865. 
Corporation  as  prosecutors,  but  in  fact  at  the  instance  of   The  Qubev~ 
the  applicants,  a^nstthe  Commissioners  of  the  port  of  oommissionera 
SmOkampion^  commanding  them  that  they  should  forth-      *^g^°^°^ 
with  take  the  necessary  and  legal  measures  and  pro-      axptoh. 
oeedtngs  for  obtaining  and  recovering  payment  to  them 
by  and  from  The  Southampton  Dock  Company  of  certain 
moneys  amounting  to  3000/.  and  upwards,  and  should  pay 
over  one-fifth  part  thereof  (with  certain  exceptions)  to 
the  Corporation.    To  that  writ  the  Commissioners  made 
t  return,  to  which  the  Corporation  demurred,  and  also 
pleaded  pleas  traversing  certain  matters  in  the. return ; 
to  which  pleas  the  Commissioners  also  demurred,  and 
itsue  was  joined  on  the  demurrers  and  pleas. 

The  demurrers  were  argued  in  Easter  Term,  I86I9 
when  judgment  was  given  for  the  Crown,  the  Lord  Chief 
Jnstice  dissenting ;  see  1  £.  jr  ^«  6* 

Afterwards  the  issues  in  fact  were  tried  at  the  Assises 
for  the  county  of  Southampton,  and  found  for  the  prose- 
cutors, and  further  proceedings  were  taken  so  that 
judgment  on  the  whole  record  was  given  for  the  Crown. 

The  defendants  brought  a  writ  of  error  upon  that 
judgment,  and  the  Exchequer  Chamber  reversed  it. 
See  ante,  p.  375. 

From  that  judgment  of  the  Exchequer  Chamber  the 
applicants,  in  the  name  of  the  Corporation  as  nominal 
prosecutors,  appealed  by  writ  of  error  to  the  House  of 
Lords,  which  appeal  is  now  pending. 

On  the  22nd  and  24th  April,  1865,  application  was 
made  on  behalf  of  the  Corporation  to  the  officers  of  the 
Crown  Office  for  an  appointment  to  attend  before  the 
coroner  and  attorney,  to  hear  and  consider  an  application 
proposed  to  be  made  to  him  on  behalf  of  the  Corporation 
to  increase  the  security  which  had  been  given  by  the 
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1865.       ratepayers^  but  such  appointment  was  refoaed  on  the 
The  Qvnv.   g^ond  that  the  coroner  and  attorney  had  no  power  to 
Commisrionen  ^^^tertain  such  an  application.  On  the  2nd  May,  a  sum- 
^S^uTHr^     mons  to  the  same  eflFect  as  the  present  rule  was  heard 
AiiPTow.      before  Crompton  J.,  who  declined  to  make  any  order. 
The  affidavit  of  the  London  agent  to  the  town  derk 
of  Southampton  stated  that  the  costs  of  the  Corporation 
as  prosecutors  of  the  writ  of  mandamus  were  greatly  in 
excess  of  2Q01,  and  the  bond  of  indemnity  was  insuffi- 
cient for  the  purpose  for  which  it  was  intended ;  and 
unless  the  indemnity  mentioned  in  the  rule  of  Court 
dated  the  26th  May,  1859,  was  increased  to  an  adequate 
sum  to  meet  the  expenses  to  be  incurred  in  the  appeal 
to  the  House  of  Lords  the  Corporation  would  be  without 
remedy,  and  would  have  to  pay  the  costs  in  excess  of 
the  200/.  out  of  their  corporate  funds. 

Archibald  {Mellish  with  him)  shewed  cause. — The 
practice  in  the  Crown  Office,  though  there  is  no  autho- 
rity for  itj  is  not  to  fix  a  higher  sum  than  200L 

Bulhr,  in  support  of  the  rule,  was  not  called  upon. 

The  Court  (consistiing  of  Blackburn,  Mkllor  and 
Shee  JJ.)  said  that  it  was  reasonable  that  when 
the  litigation  was  prolonged  the  party  who  originated 
it  should  enter  into  fresh  security ;  and  it  would  be  bur- 
densome on  him  that  he  should  in  the  first  instance  be 
called  upon  to  enter  into  a  security  to  cover  all  possible 
expenses. 

Rule  absolute. 
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1865. 


Fisher  against  Marsh.  Thursday, 

^  May  lltL 


In  an  action  for  the  hire  of  land,  let  by  the  plaintiff  to  the  defendant,    jjg^  Qtui  occu- 
lt appeared  tiiat^  bj  peimiasion  of  Uie  Corooration  of  O.  and  a  committee  potion, 
of  fr^en,  races  were  held  annually  on  P.  M.  Common^  the  fee  of  which    Contract  with 
WM  ia  the  Corporation,  and  on  which  the  freemen  had  a  rig^t  of  depaa-  auctioneer, 
toriog  cattle,  and  a  committee,  under  whose  management  the  races  were, 
ereeteda  temporazy  grand  stand,  and  caused  the  landa^joinin^  to  it  and  part 
of  the  race  course  to  be  let  by  public  auction  for  the  erection  of  booths, 
staDs,  &c    In  1864  the  ^laintifl^  who  was  employed  by  the  race  com- 
mittee, issued  handbills  announcinff  that  "  the  ground  for  booths,  stalls, 
te^  will  be  let  by  auction  by  Mr.  J.  F,  on  &c/'    The  conditions  for  sale 
vere  headed  "  Conditions  for  letting  standings  for  booths,  dec,  on  P.  M, 
dniitf  the  races.     By  Mr.  J.  F.**  At  the  auction  the  defendant  was  de- 
dared  the  taker  of  one  of  the  lots,  and  he  took  possession  of  and  occupied 
it  during  the  races.    Held, 

1.  Per  Blackimm  and  Melhr  JJ.,  Skee  J.  dnbitante,  that  there  was 
evidence  of  a  contract  by  the  defendant  with  the  plaintiff  personidly. 

2.  That  an  action  for  use  and  occupation  was  maintainable. 

r\ECLAIlATION  for  the  hire  of  land,  by  the  plaintiff 
let  to  hire  to  the  defendant 

Plea.     Never  indebted.     Issue. 

On  the  trials  before  Shee  J.,  at  the  Sittings  in  London 
after  Michaelmas  Term,  1864,  it  appeared  that  the 
action  was  brought  to  recover  27/.  the  price  at  which  a 
plot  of  ground  on  Port  Meadow  at  Oxford  was  taken  by 
the  defendant,  on  a  letting  by  auction  by  the  plaintiff 
on  the  occasion  of  the  Oxford  Races  in  August ,  1864. 

Port  Meadow  is  a  large  common,  the  fee  of  which 
was  assumed  to  be  in  the  corporation  of  the  city  of 
Oxford^  and  upon  which  the  freemen  of  the  city  have  a 
right  of  depasturing  cattle.  The  common  is  managed 
\fj  a  member  of  the  Corporation,  appointed  annually 
theriff  of  the  dty  and  conservator  of  Port  Meadow,  and 
a  oommittee  of  freemen  called  the  Port  Meadow  Com« 
mittee. 


I 
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1865.  ^®  Oxford  Races  are  under  the  management  of  a 

Yi^^xti  '•oe  committee^  some  of  them  being  members  of  the 
Hamh  *  Corporation  and  others  members  of  the  Port  Meadow 
Committee.  The  race  committee  have  been  in  the  habit 
of  applying  to  the  Corporation  and  to  the  Port  Meadow 
Committee  for  permission  to  hold  the  races  on  a  part  of 
the  Port  Meadow  J  and  having  obtained  such  permission 
erect  a  temporary  grand  stand,  and  cause  the  land 
adjoining  to  it  and  part  of  the  race  course  to  be  let^by 
public  auction  for  the  erection  of*  booths,  stalls,  8x. 
That  permission  was  obtained  in  1864. 

The  plaintiff  had  for  several  years  been  employed  by 
the  race  committee  to  let  by  auction  the  land  for  the 
erection  of  the  booths,  and  was  so  employed  in  1864. 
The  following  is  a  copy  of  one  of  the  handbills  issued 

"Oxford  Races.  Thursday  and  Friday,  August  18th 
and  19th,  1864.  The  ground  for  booths,  stalls,  &c.,  will  be 
let  by  auction,  by  Mr.  J»  Fisher,  on  Monday  next,  August 
15th,  on  Port  Meadow,  at  eleven  o'clock,"  &c.  The 
conditions  of  letting  were  headed : — ''  Conditions  for  let- 
ting standings  for  booths,  &c.  on  PortMeadow  during  the 
races,  1864.  By  Mr.  John  Fisher,  August  15th,  1864.'' 
The  following  are  material : — '<  1st.  The  highest  bidder  is 
to  be  the  taker,  but  if  any  dispute  arise  the  lot  to  be  put 
up  again,  and  the  auctioneer's  decision  in  all  cases  shall 
be  final'*  <<6th.  The  ground  will  be  let  at  perfect 
frontage  commencing  near  the  grand  stand ;  and  the 
taker  shall,  immediately  the  lot  is  knocked  down,  give 
the  number  of  feet  required,  and  pay  for  the  same  im- 
mediately after  the  letting."  '^6th.  The  takers  of  the 
respective  lots  to  fill  in  all  the  holes  and  make  good  sny 
damage  done  to  the  ground,  and  to  get  cleared  away  by 
Saturday  next"     At  the  auction  the  defendant  wai 
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declared  the  taker  of  lot  4,  at  the  sam  of  27L  He  waa  i865. 
a  freeman  of  the  city  of  Oxford,  and,  heing  known  to  Fi»aa 
the  plaintiff  from  hating  taken  and  paid  for  the  use  of 
land  on  the  meadow  on  previous  occasionSj  was  not 
required  to  pay  the  27/.,  or  make  any  depoait,  nor  waa 
any  contract  signed ;  bat  the  following  entry  waa  made 
at  the  time  by  the  plaintiffs  clerk  in  the  aale  book, 
"4  Marsh,  James,  18  feet  at  SOs.rZVV  The  defendant 
took  posaeaaion  of  hia  lot  and  occupied  part  himaelf, 
underletting  the  remainder,  but  afterwards  refused  to  pay 
for  the  lot.  The  learned  Judge,  on  the  authority  of 
Evans  Y.  Evans  {a),  directed  a  nonsuit. 

In  Hilary  Term,  1865, 

B.  James  obtained  a  rule  niai  for  a  new  trial,  on  the 
ground  that  there  waa  eridenoe  in  aupport  of  the  plain- 
tiffs right  to  sue. 

The  defendant  in  person  shewed  cause,  daiming  as  a 
freeman  of  the  city  of  Oxford  to  be  entitled  to  the  free 
use  of  the  land.  [Blachburn  J.  Having  bid  for  the 
land  at  the  auction  you  cannot  aet  up  that  it  waa  yo\ur 
own,  or  diapute  the  authority  of  the  plaintiff  to  let  it.] 

H.  James  {Haselfoot  with  him),  in  support  of  the 

rule. — ^The  declaration  is  not  for  use  and  occupation,  but 

in  the  form  12  given  in  Schedule  (B.)  of  The  Common 

Law  Procedure  Act,  1852,  15  &  16  VicL  e.  76. ;  and  it 

is  only  neceaaary  to  shew  that  the  plaintiff  let  the  land 

on  hire  to  the  defendant,  and  that  the  defendant  either 

expressly  or  impliedly  promised  to  pay  him  for  it. 

[Melhr  J.    This  action  is  much  the  same  as  an  action 

for  use  and  occupation.]    What  the  plaintiff  let  was  not 

^penmsrionto  use  and  occupy  land,  but  an  easement  to 

(«)  ZA.fE.  132. 
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1865.  go  on  land  for  a  certain  time,  and,  the  licence  having 
F18BSB  I'^A  executed  and  the  defendant  having  had  actual 
MijisB.  enjoyment,  the  absence  of  a  deed  ia  immaterial.  Hex 
v.  The  Inhabitants  of  AH  Saints,  Derby  (a) ;  and  therefore 
an  action  of  indebitatus  assumpsit  lies.  [^Blackburn  J. 
Whether  the  letting  were  of  an  easement  or  land,  the 
person  who  has  had  the  enjoyment  or  occupation 
mnst  pay  for  it.  The  question  is  whether  the  action 
is  brought  in  the  name  of  the  right  person, — ^whether 
the  plaintiff  being  known  to  be  an  auctioneer  the 
defendant  made  a  contract  with  him.]  The  plaintiff 
as  auctioneer  made  the  offer  of  the  standings  on  the 
race  bourse^  the  defendant  accepted  the  offer,  and 
underlet  the  standing  which  was  knocked  down  to 
him :  this  was  evidence  of  a  contract  personally  with 
the  plaintiff,  in  whomsoever  the  freehold  of  the  land 
might  be,  which  is  doubtful.  In  Evans  v.  Evans  (6), 
which  was  an  action  for  use  and  occupation  by  the 
plaintiffs,  who  were  auctioneers,  it  was  known  who  the 
principal  was,  and  the  conditions  of  sale  did  not  import 
that  the  defendant  should  hold  from  the  plaintiffs. 
In  order  to  bring  this  action  it  is  not  necessary  that 
there  should  be  any  property  in  the  auctioneer.  In 
the  analogous  case  of  a  sale  of  goods  and  chattels,  it  is 
not  clear  that  the  auctioneer  must  have  actual  pos- 
session of  them  in  order  to  bring  an  action  for  the 
price;  Robinson  v.  Rutter  (c).  Holmes  v.  TutUm  (<2). 
Here  however  the  auctioneer  had  the  power  of  giving 
possession  of  the  land,  and  he  did  give  it.  In  Syhes  y. 
GUIs  (tf),  where  the  question  was  whether  the  deliyery 

(a)  bM.^8.  90.  {h)  3X  f  £  132. 

{e)  4E.iB.  964.  (rf)  5  E,  f  B.  e5-81. 

(e)  6M.iW,  646. 
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tnd  pBjmeat  of  a  bill  of  exchuige  to  the  auctioneers        1866. 

employed  on  a  sale  of  growing  timber  was  a  valid  pay-        Fisuk 

ment  of  tbe  residue  of  the  purchase  money,  on  WiUiams        Marsh. 

T.  MUUngton  (a)  being  cited.  Lord  Abinger  said,  p.  650, 

"The  rule  of  law  is,  that  the  agent  who  makes  the  ooa- 

tnct  may  bring  an  action  on  the  contract  in  respect  of 

liis  privity,  and  the  principal  in  respect  of  his  interest' 

An  auctioneer  not  disclosing  his  principal  at  the  time  of 

lale  contracts  personally  and  is  liable  to  the  purchaser 

on  the  contract,  PratiUyn  v.   Lamxmd  (6) ;  he  must 

therefore  be  entitled  to  sue  the  purchaser  on  it.    The 

action  for  use  and  occupation  depends  upon  contract, 

not  upon  the  title  to  the  land ;  Churchward  v.  Fcrd  (c), 

Shper  V.  Saunders  (d). 

Blackbuuv  J.  I  am  of  opinion  that  the  nonsuit 
ihould  be  set  aside,  and  the  rule  for  a  new  trial  made 
absolute.  I  think  there  was  a  case  to  go  to  the  jury 
that  the  plaintiff  was  entitled  to  maintain  the  action. 

The  ground  on  which  the  defendant  rested  his  defence 
at  the  trial  and  before  us  was,  that  though  he  had  agreed 
to  take  the  laud  at  a  rent  of  so  Ynuch  per  foot  frontage, 
and  had  entered  upon  it  under  that  agreement,  yet  he 
ought  not  to  pay  the  rent  agreed  upon  because  he  claimed, 
with  others,  to  be  entitled  by  title  superior  to  the  person 
by  whom  he  was  let  into  possession.  But  it  is  not  open 
to  the  defendant  after  being  admitted  into  possession  by 
that  other  person,  to  dispute  the  lessor's  title  and  set  up 
title  in  himself:  that  can  only  be  done  after  he  has 
restored  possession  to  the  person  from  whom  he  received 
it 

(«)  1  H,  Bl  81.  (ft)  4  a  B.  637. 

(0  2  ff.  #  3?.  446.  {d)2QL.J.Exch.Vnh, 
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1865.  The  ground  of  the  nonsuit  was  that^  although  there 

Yum  ^**  *  letting  and  occupation  under  it,  the  plaintiff  was  not 
If  ABSH  ^^®  proper  person  to  sue ;  for  notwithstanding  the  defend- 
ant had  made  himself  liable  to  the  plaintiff's  employers^  yet 
unless  he  was  liable  to  pay  the  plaintiff  the  writ  was  sued 
out  in  the  wrong  name.  But  I  think  there  was  evidence 
of  a  contract  with  the  plaintiff  personally.  The  plaintiff 
was  indeed  acting  as  auctioneer  and  was  known  to  be 
such ;  and  this  would  be  evidence  that  some  other  person 
employed  him,  and  that  he  had  no  interest  in  the  land 
beyond  that  of  letting  it  to  the  highest  bidder.  The 
general  rule  is,  that  when  an  agent  makes  a  contract, 
naming  his  principal,  the  contract  is  made  with  the  prin- 
cipal and  not  with  the  agent.  But  even  where  the  prin- 
cipal is  known  a  contract  in  writing  may  be  made  by  an 
agent  with  a  third  person,  in  such  terms  that  he  is  per- 
sonally bound  to  the  fulfilment  of  it;  as  if  he  says,  '^I 
for  my  own  self  contract,''  in  such  a  case  there  is  a  per- 
sonal contract  by  the  agent,  and  he  may  sue  or  be  sued 
on  it,  although  the  principal  may  interfere  and  daim  the 
benefit  of  it,  as  was  decided  in  Higgins  y.  Senior  (a),  where 
the  cases  are  collected.  In  the  present  case  the  plaintiff 
on  putting  up  this  land  for  hire  in  effect  said,  '<  I  let  the 
land ;  and  I  undertake  upon  the  price  being  paid  to  me 
that  the  person  taking  the  land  shall  have  the  enjoyment 
of  it.''  Then  the  defendant  having  bid  for  it,  and  being 
the  highest  bidder,  there  is  a  dear  contract  by  the  de- 
fendant to  become  tenant  The  terms  of  the  contract 
were  not  reduced  to  writing ;  but  does  the  fact  of  the 
plaintiff  being  auctioneer  prevent  the  contract  being 
with  him  ?  If  not,  there  was  evidence  to  go  to  the  jury. 
There  are  reasons  in  the  present  case  why  the  plaintiff 
should  enter  into  thecontract,  making  himself  personally 
(n)  8  ilf.  #  fr.  834. 
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liable;  there  are  alao  reasons  why  he  shoidd  not :  but        1865. 
herewss  evidence  on  which  the  jury  might  say  that  he       Tuun, 
baddone  so,  unless  the  fact  of  the  plaintiff  being  auctioneer      uam»b. 
is  oondosiye  to  the  contrary.  In  FratMyn  v.  Lomond  (a) 
the  plaintiff  had  bought  railway  shares  at  an  auction 
under  circumstances  much  like  those  in  the  present 
case,  and  in  an  action  against  the  auctioneers,  who  had 
not  disclosed  their  principal  at  the  time  of  the  sale^  for 
not  traDsferring  the  shares,  the  Court  held  the  proper 
inference  to  be  that  the  contract  was  with  the  auctioneer 
perwnally.     That  is  a  distinct  authority  that  in  the 
present  case  there  was  evidence  of  a  contract  with  the 
plaintiff  personaUy. 

Next,  there  being  such  a  contract,  and  the  defendant 
baving  been  let  into  possession  under  it,  may  the  rent 
be  recovered  in  an  action  for  use  and  occupation?  The 
pbuntiff  having  let  the  defendant  into  possession  under 
tbe  contract,  the  defendant  would  be  estopped  from 
denying  the  title  if  it  were  requisite  that  it  should  be 
proved,  and  the  case  therefore  turns  upon  the  contract 
for  use  and  occupation.  In  Evant  v.  Evans  {b)  the 
auctioneers  in  effect  said  that  they  were  selling  for  David 
JmtSf  whose  name  appeared  on  the  conditions  of  sale 
as  approving  them.  Now,  primfi  facie,  when  an  agent 
makes  a  contract  for  a  person  named,  the  principal  and 
not  the  agent  is  considered  as  making  the  contract; 
neverflieless  a  case  was  set  up  on  behalf  of  the  plaintiffs 
ibat  the  auctioneers  were  the  proper  parties  to  sue,  be- 
ctnae  the  contract  was  made  with  them,  and  they  had 
an  interest  in  the  premises  as  creditors  of  their  prin- 
cipaL  The  Judge  had  told  the  jury  that  the  contract 
^as  with  the  auctioneers.  The  Court  thought  that 
direction  was  not  correct  with  reference  to  the  con- 
la)  4  C.  B,  637.  (A)  3  ^.  #£  132. 
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1865.  ditions  of  sale^  the  constraction  of  which  was  for  them  ; 
FiBHXK  ^o*  ^^^^  there  was  no  evidence  to  support  an*  action 
Mabsb.  ^^'  ^^®  ^^^  occupation  by  the  plaintifis.  And  they 
granted  a  new  trial  on  the  question  of  fact^  which  was 
for  the  jury,  yiz.,  ''  by  whose  permission  did  the  occu- 
pation take  place,  and  by  whom  was  the  contract  made  ?" 
That  appears  from  the  judgments  of  Patiesan  and  Cole- 
ridge JJ.  Here  the  question  is  solely  whether  there 
was  a  case  to  go  to  the  jury  that  the  plaintiff  had  made 
the  contract  personally,  and  for  the  reasons  which  I. 
have  expressed  I  think  there  was. 

Mellor  J.  The  plaintiff,  as  auctioneer,  put  up  land 
to  be  let  for  the  purpose  of  erecting  booths  upon  it,  for 
use  at  the  races ;  the  defendant  agreed  to  take  it,  and 
by  the  conditions  of  sale  he,  as  the  highest  bidder,  on 
the  falling  of  the  hammer,  was  to  give  the  number  of 
feet  required,  and  pay  the  price  forthwith.  There  was 
no  statement  on  the  conditions  nor  any  evidence  to 
shew  that  the  plaintiff  was  acting  as  auctioneer  for  any 
particular  persons,  though  he  may  have  been ;  yet  there 
was  abundant  reason  in  the  peculiar  circumstances  of 
the  case  why  the  contract  should  be  so  made  with  the 
auctioneer,  and  the  conditions  point  to  an  intention  that 
he  should  be  the  person  to  whom  the  money  was  to  be 
paid.  The  defendant  having  no  meritorious  defence, 
for  he  had  had  and  enjoyed  what  he  bargained  for,  the 
only  objection  which  he  made  to  the  action  for  the 
amount  which  he  had  promised  to  pay  was  that  the 
plaintiff  was  not  the  right  person  to  sue.  But  there 
was  evidence  to  go  to  the  jury  that  in  fact  he  held  and 
enjoyed  by  the  permission  of  the  plaintiff,  though  the 
latter  was  auctioneer,  and  therefore  the  nonsuit  cannot 
be  sustained. 
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The  argument  that  the  defendant  was  one  of  the  1865. 
parties  interested  in  the  land  has  been  disposed  of  by  Fishek 
my  brother  Blackburn*  Ujmb. 

Shee  J.  The  declaration  is  in  terms  for  the  hire  of 
land,  bat  I  cannot,  nor  do  the  rest  of  the  Court,  dis- 
tinguish it  from  the  ordinary  action  for  use  and  occu- 
pation. It  is  said  that  the  question  whether  the  plaintiff 
let  the  land  on  his  own  account  or  as  agent  for  others 
ought  to  have  been  left  to  the  jury,  and  if  any  real 
question  were  raised  on  that  point,  it  ought;  but  in 
fact  it  was  not  raised.  The  plaintiff  shewed  that  he 
was  employed  by  the  race  committee  to  let  the  land 
in  lots, — it  is  clear,  therefore,  he  was  letting  the  land 
as  agent  for  others.  I  nonsuited  the  plaintiff  on  the 
authority  of  Evans  v.  Evans  (a),  and  if  that  case  is  distin- 
guishable I  agree  that  the  nonsuit  is  not  supported  by  it. 
On  the  facts  of  that  case  the  Judge  left  it  to  the  jury 
whether  the  plaintiffs  had  let  on  their  own  behalf  or  as 
agents  for  Jones^  and  the  Court  were  of  opinion  that 
there  was  a  mistake  in  the  finding  of  the  jury  because 
it  appeared  from  the  conditions  of  sale  that  the  contract 
of  letting  was  not  on  their  own  behalf,  but  as  agents 
for  Jones.  Patieson  J.  treated  that  as  a  matter  for  the 
decision  of  the  Judge.  The  distinction  between  that 
case  and  the  present  is,  that  in  the  case  before  us 
it  did  not  appear  on  the  conditions  of  sale  for  whom 
the  plaintiff  let.  the  land.  My  learned  brothers  think 
,that  constitutes  an  important  distinction  between  the 
two  cases.  I  do  not  see  it  so  clearly,  but  of  course 
the  rule  for  a  new  trial  will  be  made  absolute. 

Bule  absolute  (ft), 
(a)  SA,fE.  132.  (*)  See  the  next  case. 

VOJU   VI.  2   F  B.    &   8. 
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•Ai/y  4th.l 

Liability  of 

auctioneer. 

Sale  without 

T^fierve, 

Uhdiscloeed 

principal, 


Mainpricb  against  Westlet  {a). 


1.  A  declaration  alleged  that  the  defendant,  an  auctioneer,  published 
handbills  representing  that  at  a  certain  day  and  place  he  would  ofier 
certain  premises  for  peremptory  sale  by  pubuc  auction ;  that  the  plain- 
tiff, confiding  in  those  representations,  attended  at  that  time  and  place, 
whose  bid  was  the  highest  except  a  sum  bidden  by  an  agent  on  the  part 
of  the  vendor,  but  the  defendant  would  not  accept  the  plaintiff  as  a 
purchaser.  It  appeared  in  evidence  that  the  handbills  stated  that  on 
the  day  and  place  in  question  the  premises  would  be  offered  by  the 
defendant  "  for  peremptory  sale  by  auction,  by  direction  of  the  mortgagee 
with  a  power  of  sale,  sulg'ect  to  such  conditions  as  will  be  then  de<£ffod. 
For  further  particulars  apply  to  Mr.  2f.,  solicitor,  or  to  the  auedoneer." 
H.  was  the  person  who  boucht  in  the  premises.  Held,  that  no  contract 
on  which  the  defendant  coud  be  sued  personally  was  proved. 

2.  Semble,  per  Cockbum  C.  J.  and  Shee  J.,  dubitante  Blaekbum  J^ 
that  where  an  auctioneer,  without  disclosing  his  principal,  advertises  a 
sale  without  reserve,  he  personally  contracts  that  there  shall  be  a  sale 
without  reserve. 


n^HE  declaration  alleged  that  the  defendant  was  an 
anctioneer;  that  he  was  retained  to  sell  a  messuage 
and  shop  by  public  auction ;  that  he  had  published  and 
circulated  handbills,  in  which  it  was  ''  stated  and  repre- 
sented by  him  that  he,  the  defendant,  would  offer  the 
said  messuage  and  shop  for  peremptory  sale  by  public 
auction/'  at  a  certain  day  and  place;  that  the  plaintiff 
confidingin  these  statements  and  representations  attended 
at  that  time  and  place ;  that  the  me^uage  and  shop 
were  offered  for  sale  accordingly ;  that  the  plaintiff  bid  a 
price  for  them  which  was  the  highest  bid  except  a  sum 
which,  to  the  knowledge  of  the  defendant,  was  bidden 
by  an  agent  on  behalf  of  the  vendor,  contrary  to  the 
representation  that  the  sale  was  peremptory :  stating  as 
a  breach  that  the  defendant  did  not  nor  would  sell  the 
(a)  See  the  preceding  case. 


XXVni.  VICTORIA*  421 

ttCMoage  and  shop  peremptorily,  or  accept  the  offer  of        1865. 
the  plaiatiffy  or  declare  him  the  highest  bidder  and    Hjkmp&ici 

Pleas  (inter  alia).  First.  Not  guilty.  Second.  A  tra- 
▼ene  of  the  allegation  that  the  defendant  caused  the 
bsndbiUs  to  be  published  and  circulated. 

Qa  the  trial,  before  Bramwell  B*,  at  the  Cambridge 
Sarnmer  Assizes,  1864,  it  appeared  that  the  defendant 
ra  SB  auctioneer,  and  had  circulated  handbills  in  the 
wighbouriiood ;  stating  that  the  premises  on  the  day  and 
at  the  place  in  question  wotdd  "  be  offered  for  peremptory 
sale  by  auction,  by  Mr.  J.  Wettley!^  (the  defendant),  *'  by 
Erection  of  the  mortgagee  with  a  power  of  sale,  sulgect 
to  audi  conditions  as  will  be  then  declared."  At  the 
bottom  of  the  bills  was  a  statement  in  large  capitals 
''  For  farther  particulars  apply  to  Mr.  Htutwick,  solicitori 
or  the  auctioneer.''  Mr.  Hustwick  was  the  solicitor  of 
the  Tender,  and  the  representations  were  made  by  his 
authority.  The  plaintiff  attended  the  sale,  when  the 
conditions  of  sale  were  read,  one  of  which  was  that  the 
higheat  bidder  should  be  the  purchaser,  and  in  them  no 
right  of  bidding  was  reserved  to  the  vendor.  After 
the  Udding  commenced  the  auctioneer  and  Mr.  HuU- 
« ic  atated  that  there  was  a  reserved  price,  and  the 
phdntiff's  bid,  which  was  the  highest,  not  reaching  it,  the 
mesaoage  and  shop  were  knocked  down  to  Mr.  Hustwick 
for  the  reserved  price.  The  plaintiff  thereupon  claimed 
the  property  as  purchased  by  him,  and  upon  the  defen- 
danf  a  refusal  to  admit  him  as  the  purchaser  brought 
this  action.  Under  these  circumstances  a  verdict  was 
reiomed  for  the  plaintiff,  with  leave  reserved  to  the 
defendant  to  move  to  enter  a  verdict 
2  f  2 
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1865.  (yMalley,  in  Michaelmas  Term,  1864,  obtained  a  rale 

Hairpbicb  •^JOordiDgly,  on  tlie  grounds  that  no  cause  of  action  was 
WE8TLIT.  "^^^^  ;  *^at  neither  the  allegations  nor  the  breach  laid 
in  the  declaration  were  proved ;  that  on  the  facts  proved 
the  verdict  ought  to  have  been  for  the  defendant;  and 
that  there  was  no  contract  in  writing  to  bind  the  de- 
fendant :  or  to  arrest  the  judgment  [He  cited  Warlow 
V.  Harrison  (a).] 

The  rule  was  argued  in  Easter  Term,  AprU  24th  and 
May  4th;  before  Cockburn  C.  J.,  Blackburn  and 
Sheb  JJ. 

Lush,  Douglas  Brown  and  Markby^  for  the  plaintiff. — 
First.  The  material  averments  in  the  declaration  were 
proved.  The  handbill  was  an  invitation  to  the  public, 
the  same  in  principle  as  an  advertisement  offering  a 
reward  for  the  recovery  of  lost  or  stolen  property,  and 
amounted  to  a  contract  by  the  defendant  with  the  highest 
bidder  that  the  premises  should  be  knocked  down  to  him. 
The  term  *' peremptory  sale*'  means  a  sale  without 
reserve  to  the  highest  bidder.  The  defendant  by  issuing 
the  handbill  represented  himself  as  the  agent  of  a 
principal  whose  name  he  did  not  disclose,  and  therefore 
put  himself  in  the  position  of  principal.  The  auctioneer 
acts  as  principal  when  he  sues  for  the  vendor.  [Black- 
bum  J.  Would  an  action  lie  against  Bradtkaw  for 
representations  in  his  railway  guide  ?  Cockbum  C.  J.  Or 
against  a  station  master  for  representations  in  the  time 
tables?]  In  those  cases  the  principal  is  disclosed. 
[Blackburn  J.  The  handbill  contains  a  descriptio 
personse  of  the  principal.]    If  after  issuing  the  hand- 

(a)  \E,^E.  295;  on  appeal,  309. 
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hill  the  defendant  refused  to  hold  the  auction  or  to        ig^S. 
knock  down  the  premises. to  the  highest  bidder  au    jij^rpwob" 
sctk>n  ought  to  be  maintainable  against  him  for  the     ^„^st. 
eipeiise  and  loss  of  time  incurred  in  attending  the  sale. 
[Coekbitm  C.  J.   In  the  notion  of  a  sale  b;  auction  is  it 
not  implied  that  the  auctioneer  will  sell  if  his  authority 
is  not  revoked?    It  seems  unreasonable  that  he  should 
be  liable  to  an  action  when  his  authority  is  liable 
to  be  revoked.]     In  Hanson  v.  Baberdeau  (a)  Lord 
Kemf€n  said^  "  Though  where  an  auctioneer  names  his 
principal^  it  is  not  proper  that  he  should  be  liable  to  au 
action,  yet  it  is  a  very  different  case  when  the  auctioneer 
sells  the  commodity  without  saying  on  whose  behalf  he 
kUs  it ;  in  such  a  case  the  purchaser  is  entitled  to  look 
to  him  personally  for  the  completion  of  the  contract." 
In  FranUyn  v.  Lanamd  (6)  Wilde  C.  J.  said,  ''  The  first 
objection  urged  in  this  case  is,  that  the  mere  fact  of  the 
defendants  being  announced  in  the  catalogue  as  *  auo- 
tioneera'  was  such  an  indication  of  agency  as  to  absolve 
them  firom  personal  responsibility,  though  their  charac- 
ter of  agents  was  no  otherwise  intimated  to  the  pur- 
diaser.    I  apprehend  it  to  be  very  old  law,  that  an 
aoetioneer  who  sells  without  at  the  time  of  sale  disclos- 
ing the  name  of  his  principal,  contracts  personally.''   In 
Skfy  on  Agency,  6th  ed*,  &  267»  it  is  said,  ''  Where  a 
contract  is  made  with  an  auctioneer  for  the  purchase  of 
goods  at  a  public  sale,  and  no  disclosure  is  made  of  the 
principal  on  whose  behalf  the  commodity  is  sold,  the 
auctioneer  will  be  liable  to  the  purchaser  to  complete 
the  contract,  although,  from  the  nature  of  public  sales, 

(a)  Pcdb.  120.121.  (b)  4  a  B.  637.  644L 
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1866.  it  18  plain  that  he  acts  as  agent  only/'  AU  the  drcam- 
HAiHpaioi  stances  which  occurred  in  IVarhw  v.  Harmon  (a)  are 
WuTUT.  found  here^  and  though  in  that  case  this  Court  held 
that  the  bidder  has  no  remedy  against  the  auctioneer, 
whose  authority  to  accept  the  offer  of  the  bidder  has 
been  determined  by  the  vendor  before  the  hammer 
has  gone  down,  that  was  with  reference  to  the 
allegations  in  the  declaration.  Lord  Campbell  said, 
p.  806,  "We  feel  bound  to  give  judgment  for  the 
defendant,  on  the  short  ground  that  the  -plaintiff's 
allegations  as  to  the  agency  of  the  defendant  and  the 
duty  of  the  defendant  to  complete  the  contract  on 
behalf  of  the  plaintiff  are  not  substantiated/'  On  appeal 
the  majority  of  the  Court  of  Exchequer  Chamber,  con- 
sisting of  Bylea  J.  and  Martin  and  WaUon  BB.,  con- 
sidered that  the  highest  bond,  fide  bidder  might  sue  the 
auctioneer  as  upon  a  eontract  that  the  sale  should  be 
without  reserve;  and  suggested  that  an  amendment 
should  be  made  in  the  declaration  so  that  it  should 
allege  that  the  defendant  had  made  such  a  oontrad; 
though  Willes  J.  added,  "  my  brother  BramweS  and  my- 
self do  not  dissent  from  the  judgment  which  has  been 
pronounced.  But  we  prefer  to  rest  our  dedsion^  as  to  the 
amendment,  upon  the  ground  that  the  defendant  under- 
took to  have,  and  yet  there  was  evidence  that  he  had 
not,  authority  to  sell  without  reserve."  [BUuMwm  I. 
The  notion  that  the  auctioneer  made  a  contract  was 
first  started  by  three  Judges  of  the  Court  of  error  and 
was  not  adopted  by  the  other  two:  the  judgment  of  the 
Court  was,  not  that  the  plaintiff  should  recover,  but  that 
be  might  amend  in  conformity  with  the  opinion  of  the 

(a)  I  £*.  #  JB*.  205;  on  appeal,  309. 
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majority  in  order  that  the  question  might  be  raised :  so       1865. 
that  we  have  three  Judges  of  the  Exchequer  Chamber    VAiicpi«in«" 
apinst  three  Judges  of  this  Court]    The  view  adopted     yftlihKt, 
by  the  three  Judges  of  the  Exchequer  Chamber  was 
notpresented  to  this  Court 

Seeondlj.  As  to  the  objection  that  the  Statute  of 
Frauds  prevents  the  plaintiff  recovering  for  want  of  a 
eontnct  in  writing.  The  defendant  is  not  charged  on 
a  contract  for  sale.  The  point  might  have  been  raised 
in  Worhw  v.  Haniion  {a),  because  the  price  of  the  horse 
vas  above  10/. 

He  same  arguments  are  an  answer  to  that  part  of 
ike  role  that  seeks  to  arrest  the  judgment 

(yMaHetf  and  Keane,  in  support  of  the  rule. — ^The 
efidenoe  does  not  support  the  declaration,  although  it 
is  also  probably  bad  in  arrest  of  judgment.  The  pro- 
position that  the  defendant  absolutely  undertook  under 
all  drcumatances  to  sell  these  premises  peremptorily 
to  the  highest  bidder  cannot  be  supported.  For  an 
auctioneer  cannot  sell  if  at  any  time  before  actual  sale 
bis  authority  is  withdrawn.  {^Blochbum  J.  His  with- 
drawing the  property  from  sale  might  render  him 
respoDsible  in  damages.]  Warlow  v.  Harrison  (a)  is  in 
reality  an  authority  for  the  defendant.  What  took 
pbice  in  the  Exchequer  Chamber  did  not  amount  to  a 
ieddon  on  the  present  point :  the  matter  decided  being 
tbat  under  the  circumstances  of  that  case  the  auctioneer 
^"^  not  an  agent  of  the  vendor  for  the  purpose  of 
Wivery.  In  Handy  Booh  on  Property  Law,  by  Lord 
Si.  Leonards,  7th  ed.,  p.  25,  "  If  you  state  in  the 

(a)  IML^E.  295;  on  appeal,  dOa 
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1866.  particulars,  or  advertisementB,  that  the  estate  is  to 
Mamfeiob  ^  ^^^  mihaut  reserve,  the  sale  would  be  yoid  against  a 
purchaser  if  any  person  were  employed  as  a  puffer^  and 
actually  bid  at  the  sale.  Bat  although  the  owner  himself 
or  an  agent  for  him^  bid  at  a  sale,  notwithstanding  sudi  a 
condition,  and  the  lot  is  knocked  down  to  him,  the  last 
bond  fide  bidder  cannot  claim  the  lot,  whatever  remedy 
he  may  have  for  the  misstatement :  against  the  auctioneer 
he  would  have  no  remedy."  Manser  v.  Back  {a)  dis- 
tinctly shews  that  the  authority  of  an  auctioneer  to 
sell  may  be  revoked  by  the  vendor  at  any  time  before  the 
sale.  Besides,  the  auctioneer  having  power  to  knock 
down  the  premises  to  a  bidder  is  not  equivalent  to  a  sale. 
[Blackburn  J.  No.  But  if  he  warranted  that  he  would 
sell  them  that  might  make  him  liable  to  pay  damages  for 
not  doing  it.] 

Cur.  ado.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Blackbubn  J.  The  declaration  in  this  case  contains 
averments  that  the  defendant,  being  an  auctioneer 
retained  to  sell  by  public  auction  a  house  and  shop, 
published  and  circulated  handbills  in  which  it  "was 
stated  and  represented  by  the  defendant  that  he,  the 
defendant,  would  offer  the  said  messuage  and  shop  for 
peremptory  sale  by  public  auction"  on  a  day  and  at  a 
place  named:  that  the  plaintiff  confiding  in  these 
statements  and  representations  attended  at  the  time 
and  place,  and  that  the  messuage  and  shop  were  offisred 
according  to  the  representations  and  statements,  and 

(a)  ^  Hare  4^ 
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the  plaintiff  then  bid  a  price  which  was  the  highest  bid        1865. 
except  a  sam  which,  to  the  knowledge  of  the  defendant,    iCairpuob^ 
vas  bidden  by  an  agent  on  behalf  of  the  yendor  contrary     ^^aJ^'^, 
to  the  representation  that  the  sale  was  peremptoiy: 
yet  the  defendant  did  not  nor  would  seU  the  messuage 
and  shop  peremptorily  or  accept  the  offer  of  the  plaintiff 
or  declare  the  plaintiff  the  highest  bidder  and  purchaser. 

There  were  pleas,  amongst  others,  of  *'Not  guilty^' 
and  a  denial  that  defendant  caused  the  handbills  to  be 
published  and  circulated  as  aUeged. 

If  it  had  been  alleged  that  any  part  of  this  represen- 
talion  was  fidse  to  the  knowledge  of  the  defendant,  and 
that  the  plaintiff  was  induced  by  this  deceit  to  incur 
expense  by  going  to  the  place  of  auction  or  the  like,  the 
count  would  ha^e  been  good,  and  the  pMntiff  on  proof 
of  the  deceit  would  have  been  entitled  to  such  damages 
as  he  might  have  sustained  by  reason  of  expenses  or  loss 
of  time  occasioned  by  his  attendance  at  the  sale,  or 
possibly  to  merely  nominal  damages.  But  intentional 
deodt  is  neither  alleged,  nor  was  it  attempted  to  be 
proved :  what  the  plaintiff  relied  on  was  that  there  was 
a  contract  on  the  part  of  the  defendant,  that  if  the 
phdntiff  was  the  highest  bidder,  the  premises  should  be 
knocked  down  to  him :  and  if  he  had  proved  such  a  con-  . 
tract,  the  declaration  would  probably  after  verdict  be 
understood  as  alleging  it,  or  at  all  events  niight  easily 
be  made  to  do  so  by  an  amendment. 

But  we  think  that  no  such  contract  was  proved. 

It  appeared  on  the  trial,  that  the  defendant  was  an 
auctioneer,  and  that  he  had  circulated  handbills  in 
which  it  was  stated  that  the  premises  on  the  day  in 
question  '*  will  be  offered  for  peremptory  sale  by  auction 
by  Mr.  /.  Westley"'  (the  defendant), ''  by  direction  of  the 
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1865.       mortgagee  with  a  power  of  »ak,  (subject  to  such  oondi- 

Haisfbxoi    tioi^  ^  will  be  theu  declared)/'  md  at  the  bottom  of 

WanuT.     ^^®  bill  was  a  statement  in  large  capitals  ''  For  further 

particulars  apply  to  Mr.  Hustwiei,   Solidtor,  or  the 

auctioneer.^' 

There  is  no  doubt  that  this  was  a  representation  hj 
the  defendant,  that  he  intended  to  put  up  the  premises  for 
peremptoiy  sale;  but  it  is  also  a  statement  that  he  did 
so  by  the  direction  of  the  mortgagee,  and  as  agent  for 
him,  and  though  the  name  of  that  mortgagee  is  not 
disclosed  on  the  biU,  the  name  of  the  solicitor,  Mr. 
Huitwick  is  disclosed,  and  he  is  referred  to  as  being  the 
party  ifrom  whom  further  particulars  were  to  be  ob- 
tained. These  parts  of  the  handbill  yery  materially 
qualify  the  representation  stated  in  the  declaration;  and 
it  appeared  that  they  were  true, — ^Mr.  Hustwick  was  the 
solicitor  of  the  vendor,  and  the  representations  were 
made  by  his  authority;  and  the  plaintiff's  compkint 
was  that  Hustwick  bought  in  the  premises.  If  there 
was  a  contract  on  the  part  of  the  defendant  that  the 
sale  should  be  peremptory,  it  was  truly  enough  said  that 
the  contract  was  broken  by  allowing  the  property  to  be 
bought  in. 

The  plaintiff's  counsel  on  the  argument  before  us 
mainly  relied  on  the  authority  of  the  case  of  Warlow  v. 
Harri»on{a\  in  which,  in  the  Exchequer  Chamber,  three 
learned  Judges  gave  their  opinion  that  where  an  auc- 
tioneer advertised  a  sale  without  reserve,  not  disdosiiig 
in  any  way  who  his  principal  was,  he  personally  con- 
tracted that  there  shoidd  be  a  sale  without  reserve :  two 
other  learned  Judges  did  not  agree  in  this  view,  and  it 
appears  that  ultimately  the  Court  of  Exchequer  Chamber 

(a)  1  £•.  #  K  309. 
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pnmomiced  no  other  jadgment  than  that  the  pleadings       1865. 
should  be  amended  to  enable  the  parties  to  raise  the    hairpbic/ 
qiaestion  unless  they  consented  to  a  stet  processus,     ^jJij^n. 
wluch  they  did.    We  do  not  thinks  therefore^  that  we 
tie  precluded  by  this,  as  a  judgmait  of  a  Court  of 
error;  and,  if  necessary,  we  should  be  at  liberty  to  con- 
rider  the  question  whether,  even  in  a  case  where  the 
name  of  a  principal  is  not  disclosed  by  an  auctioneer, 
there  is  a  contract  by  the  latter  such  as  is  now  insisted 
on. 

My  Lord  and  my  brother  Shee  are  of  opinion  that 
there  is  not,  inasmuch  as  the  character  of  an  auctioneer 
as  agent  is  unlike  that  of  many  other  agents,  as  to 
whom,  so  long  as  the  &ct  of  there  being  a  principal  is 
nndisdosed,  it  remains  uncertain  whether  the  contract- 
ing party  is  acting  as  principal  or  agent ;  while  in  the 
employment  and  duty  of  an  auctioneer  the  character  of 
agent  is  necessarily  implied,  and  the  party  bidding  at 
the  auction  knowingly  deals  with  him  as  such,  and  with 
the  knowledge  that  his  authority  may  be  at  any  moment 
pat  an  end  to  by  the  principal.  I  myself  should  pause 
before  deciding  upon  this  ground.  I  do  not  howeyer 
wish  to  express  dissent  from  the  view  thus  expressed ; 
and  we  are  all  of  opinion  that  it  is  unnecessary  to  decide 
this  point  The  three  Judges  who  formed  the  majority 
of  the  Exchequer  CbAmberiufVarlaw  y.  Harrison  (a)  base 
thdr  opinion  entirely  on  the  fact  that  the  vendor  was 
not  disclosed,  that  he  was  a  concealed  principal ;  but  in 
the  present  case  the  passages  in  the  handbill  (which  are 
not  set  out  in  the  declaration)  shewed  that  the  defen- 
dant was  acting  for  a  principal,  the  mortgagee,  who  was 
described,  and  whose  agent,  Mr.  Hustwich^  the  solicitor, 

(a)  1  £  #  £  309. 
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1865.  was  named.  Now^  as  a  general  rale^  where  an  agent 
MAunuCT*  ''^  ^  ^  named  principal^  the  contract,  if  any,  is  primfi 
fiuae  with  the  principal,  nqt  with  the  ag^it ;  and,  aocor- 
dinf^y,  acting  on  this  principle,  the  Court  of  King's 
Bench  in  Evans  v.  Evans  (a)  decided  that  where  pre- 
mises were  let  hy  auction  by  the  plaintiflb  as  auctioneers, 
but  at  the  foot  of  the  written  conditions  was  written 
**  Approved  by  me,  David  Janes,"  the  contract  of  letting 
was  not  with  the  plaintiffs,  the  auctioneers,  but  with 
David  Janes.  Patteson  J.  saying,  p.  137,  On  the  docu- 
ment I  can  see  no  doubt  "  If  the  plaintiffs  let  for 
themsdyes,  why  is  David  Joneses  name  added  ?"  We 
think  this  an  express  authority  that  if  there  was  any 
contract  in  this  case  it  was  with  Hushoick,  not  with  the 
defimdant  We  are  not  to  be  understood  as  deciding 
that  the  plaintiff  could  have  maintained  this  action 
against  Hustmick^  but  merely  that  he  has  failed  in 
proving  any  case  against  the  defendant. 

The  rule  therefore  must  be  absolute  to  enter  the 
verdict  for  the  defendant 

Rule  absolute  to  enter  the  verdict 
for  the  defendant 

(a)  3^  #£132. 
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1865. 


Smith  and  another,  assignees  of  John  Willdek  Fridw, 


the  Younger,  against  Hxtdson. 


M(^Sth. 


Statute  of 

1.  In  Qfto  to  satisfy  the  Statate  of  Frands,  29  Oxt,  2.  c.  3.  «.  17.,  29^^*2 
tbere  miut  be  an  acceptance  and  actual  receipt  of  the  goods,  or  part  of      o      \ff 
them,  with  the  consent  of  the  vendor,  and  if  before  such  acceptance  Aceeoiant^ 
the  vendor  rescinds  the  contract,  the  aesignecfl  of  the  bnyer  in  the  case  J^^^^i 
of  his  bankruptcy  cannot  daim  them.  of^JoSr 

2.  SmhU,  If  the  assignees  do  any  act  to  accept  the  goods  it  will  take  %£^!lZ,i^ 
Ae  ease  out  of  the  statute.  ffhZ^ 

3.  The  defendant,  on  the  3rd  Nowmber,  1863,  entered  into  a  yerbsl  &,^^; 


vm 


eontiact  with  W,  to  sell  him  48i  quarters  of  barley,  at  36».  per  quarter.   *^*!j2^ 

Tfaesalewasbysample,  and  the  bulk  was  taken,  on  ^bfwm^ 7th,  by  the  lojMsV^ 

defendant  to  the  Swajfham  railway  station  and  left  there,  with  a  deliTeiy  ^  iaa  «  IQ^^' 

note:  "GnatEagtemSMlwaj:  To  the  station  master,  Swaffham  Station.   A^li  ^' 

Becdre  97  coombs  of  barley,  consigned  to  the  order  of  Mr.  W,,  of  D,,  ^T^^^r 

from  Z  M.  K,  CasOe  Acre,  chaises."     It  is  the  custom  of  the  trade  X^^g^Mi 

for  the  buyer  to  compare  the  sample  with  the  bulk  as  delivered,  and  if  ''*"*''^'^  • 

tile  examination  is  not  satisfactory  to  strike  it^  i.  e.  either  refuse  to 

uc«^  it  or  allow  it  to  remain  as  the  property  of  the  vendor;  and  it 

vas  ui  the  power  of  W.  to  strike  the  com  if  it  had  not  proved  according 

to  sample;    On  Natfetnber  9th  W.  was  acyndicated  a  bankrupt,  and  on 

the  lltn  the  defendant  gave  notice  to  the  station  master  not  to  deliver 

the  eom  to  the  bankrupt  or  his  assi^eee,  or  any  other  person,  without 

his  written  consent,  which  the  station  master  promisea.    At  the  time 

of  the  notice  the  bankrupt  had  given  no  order  or  direction  respecting 

the  com,  nor  had  he  exammed  it  to  see  whether  the  bulk  correspondea 

vith  the  sample,  nor  had  he  given  any  notice  to  the  defendant  that  he 

accepted  or  declined  it    On  the  1st  December  the  as8ip:nees  of  W.  claimed 

the  oom ;  on  the  5th  the  railwi»r  Company,  on  an  indemnity  from  the 

de^mdant,  delivered  it  to  him.    In  an  action  by  the  assignees  to  recover 

theralueof  the  oom, 

(1.)  Concessum,  that  the  defendant  had  no  right  of  stoppage  in 
transitu,  as  the  transitus  was  at  an  end. 

(2.)  Held,  that  there  was  no  acceptance  sufficient  to  satisfy  The 
Statute  of  Frauds,  29  Car.  2.  c.  3.  *.  17. 

(3.)  Held,  that  W,,  at  the  time  he  became  bankrapt,  had  not  the 
com  hj^  the  consent  and  permission  of  tiie  troe  owner  in  his 
possession,  order,  or  disposition,  as  reputed  owner,  within  The 
bankrupt  Law  Consolidation  Act»  1849, 12  &  13  Vict,  c.  106.  s.  125. 

TN  this  action  the  plaintiffs  songht  to  recoyer  the 
▼alae  of  4Si  quarters  of  barley;  and  the  following 
special  case  was,  by  order  of  a  Judge,  stated  without 
pleadings. 

Jokn  Willden  the  younger,  for  some  time  prior  to  the 
month  of  November,  1863,  carried  on  business  as  a  com 
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1865.       store  it    The  defendant  further  said,  on  that  examina- 

Smith       tion,  that  the  value  of  the  com  which  he  received,  back 

HuMov.     ^^  ^^  railway  Company  was  about  2s.  a  quarter  less 

when  he  received  it  back  than  when  he  sold  it 

The  plaintifb,  as  assignees,  contended  that  there  was 
a  perfect  delivery  of  the  barley  to  the  bankrupt ;  that 
the  transitus  was  at  an  end,  and  that  the  property  in  the 
com  passed  to  them  as  assignees.  They  also  claimed 
to  be  entitled  to  the  com  as  being  in  the  order  and 
disposition  of  the  bankrupt  at  the  time  of  his  bankruptcy. 

The  defendant  contested  the  above  claims  altogether. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiffs  were  entitled  to  the  barley. 

The  case  was  argued  April  25th  and  May  Sth,  and 
judgment  delivered  on  the  latter  day. 

Mellish  [Metcalfe  with  him),  for  the  plaintiffs. — First 
There  was  no  valid  stoppage  in  transitu.  The  goods 
were  delivered  at  the  railway  station  to  the  railway 
Company  as  warehousemen  for  the  purchaser,  and  there- 
fore the  transitus  was  at  an  end.  [6rray,  for  the  defend- 
dant^  said  he  should  not  insist  on  that  point.] 

Secondly.  There  was  an  acceptance  and  receipt  of 
the  goods  within  sect  17  of  The  Statute  of  Frauds, 
29  Car.  2.  c.  3.,  so  as  to  bind  the  contract  When  there 
has  been  a  complete  delivery  of  goods  to  the  buyer  or 
his  agent,  the  seller  cannot  by  a  notice  requiring  that 
the  goods  be  delivered  back  to  him,  which  notice  is  not 
complied  with,  resdlnd  the  contract  and  prevent  the 
.  purchaser  accepting  them.  The  object  of  the  statute  was 
to  prevent  perjury  arising  out  of  parol  contracts ;  and 
acceptance  and  receipt  are  required  by  sect.  17  only  as 
evidence  of  a  previous  contract  In  Baileys.  Sweeting  {a), 
(a)  9  a  A  ^.&  843. 
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wliere  it  was  held  that  there  was  a  sufficient  written        1865. 
memorandum  of  the  contract,  though  the  defendant       Smith 
declined  to  receive  the  goods  because  they  were  injured      Hudsow. 
hy  the  n^ligence  of  the  carrier  through  whom  they 
were  sent:  fVUKams  3.  said,  p.  859,  •* It  cannot  for  a 
moment  be  oontroverted  here,  that  in  point  of  fact  there 
was  a  good  and  lawful  contract  between  the  plaintiffs 
and  the  defendant  for  the  sale  of  the  goods  in  question. 
But  it  is  equally  clear,  that,  as  the  price  of  the  goods 
hnigained  for  exceeded  the  value  of  10/.,  the  contract 
was  not  an  actionable  one  unless  the  requisites  of  the 
174  section  of  the  Statute  of  Frauds  were  complied 

vith The  effisct  of  that  enactment  is,  that  although 

there  is  a  contract  which  is  a  good  and  valid  contract, 
no  action  can  be  maintained  upon  it,  if  made  by  word 
of  month  only,  unless  something  else  has  happened, 
ezi  gr.  unless  there  be  a  note  or  memorandum  in  writing 
of  the  bargain  signed  by  the  party  to  be  charged.  As 
80on  as  such  a  memorandum  comes  into  existence,  the 
contract  becomes  an  actionable  contract.''  In  Taylor 
r*  Wakefield  (a),  where  the  Court  held  that  there  was  no 
eiidenoe  of  an  acceptance  and  receipt  to  bind  the  bar- 
gain, the  goods  at  the  time  of  the  verbal  contract  for 
porchaae  were  in  the  possession  of  the  purchaser  as 
hailee :  there  was  no  delivery  of  j;hem  by  the  seller  in 
pmrsnance  of  a  previous  contract ;  a  delivery  requires  an 
act  to  be  done  by  both  parties  :  also  the  parol  contract 
was  disaffirmed  by  the  seller  before  it  was  acted  upon 
V  ^he  purchaser.  ^Blackburn  J.  In  Meredith  v. 
Meigh  [b),  where  goods  verbally  ordered  had  been 
delivered  on  board  a  ship  selected  by  the  vendor,  though 

(a)6JB.#J?.765.    .  (*)  2  iET.  #  5. 3M. 
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1865.  there  was  a  sufficient  delivery  to  support  an  action  for 
Smith  goods  sold  and  delivered  there  waa  not  an  acceptance 
HuDBOH.  *^^  receipt  to  bind  the  contract  In  Cusack  v.  Robin- 
son (a),  where  the  sale  was  of  sped&c  goods,  it  was  held 
that  fji  acceptance  prior  to  the  receipt  would  satisfy  the 
statute.  Here  the  lapse  of  four  days  during  which  the 
bankrupt  allowed  the  goods  to  remain  at  the  railway 
station  is  some  evidence  that  he  accepted  them.]  In 
Bushel  V.  Wheeler  (b),  where  the  vendee  having  ordered 
goods  to  be  sent  by  a  particular  vessel  received  the 
invoice  which  stated  a  three  months  credit,  and  allowed 
the  goods  to  remain  in  the  warehouse  of  the  owner  of 
the  vessel  until  after  that  credit  had  expired,  and  then 
repudiated  them,  it  was  held  that  the  Judge  ought  to 
have  left  to  the  jury  whether  there  was  an  acceptance 
and  receipt.  In  Morton  v.  Tibbeit  (c)  a  subsale  of 
goods  which  had  never  been  seen  by  the  vendee  was 
held  to  be  evidence  of  acceptance. 

Thirdly.  Assuming  that  the  contract  did  not  vest  the 
property  of  the  goods  in  the  vendee  and  that  there  was 
no  actual  acceptance  of  them  by  him,  they  were  at  the 
time  of  his  bankruptcy  in  his  order  and  disposition  by 
the  consent  of  the  true  owner  within  the  true  intent 
and  meaning  of  the  bankrupt  laws,  and  therefore  passed 
to  the  assignees.  The  station  master  was  cognizant  of 
the  bankrupt's  practice  to  have  com  which  he  had  pur- 
chased sent  to  his  order  at  the  railway  station.  [JStoei- 
bum  J.  The  question  is  whether  the  public  were 
aware  that  the  practice  of  the  bankrupt  was  to  have 
com  purchased  by  him  sent  to  lie  at  the  station  for  his 
acceptance.] 

(a)lB.i'S.2&9.  (*)  16  C.  A  442,  note. 

(c)  16  Q.  B.  428. 
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(hay  {Joseph  Brown  with  him),  for  the  defendant. —  1865. 
Admitting  that  the  transitos  waa  at  end,  there  was  no  ^  Smith 
acceptance  of  the  goods  so  as  to  tnake  a  valid  contract  hudsoit. 
within  sect  17  of  the  Statute  of  Frauds.  [Cockbum 
C.  J.  The  defendant  had  perfohned  his  part  of  the.  con- 
tract bydeUvering  the  goods  to  the  agent  of  the  vendee. 
Ib  there  any  case  in  which  after  the  seller  has  done  all 
that  lies  on  him  to  do  he  can  repudiate  the  contract 
a&d  demand  back  the  goods  7]  There  must  be  an  accept 
ianoe  as  well  as  a  delivery ;  and  with  respect  to  these 
goods  the  purchaser  did  no  act  evidencing  his 
acceptance  of  them.  [Cockbum  C.  J.  Suppose  the 
purchaser  accepts  subject  only  to  a  right  to  reject  the 
goods  if  they  do  not  correspond  with  the  sample,  does 
not  die  property  in  the  goods  pass  so  far  as  the  tender 
u  concerned,  unless  there  be  something  to  shew  that 
sQch  was  not  the  intention  of  the  parties  ?]  No  property 
passes  by  delivery  to  the  agent  of  the  purchaser  imless 
the  sale  be  of  specific  goods;  Godts  v.  Rose  (a). 
[Bbekbum  J.  referred  to  Dutton  v.  Solomonson  (6).] 
In  Norman  r.  Phillips  {c)  the  vendee  kept  the  invoice 
more  than  a  month  after  the  arrival  of  the  timber 
at  the  railway  station,  and  yet  it  was  held  that 
tiiere  was  not  sufficient  evidence  of  an  acceptance. 
Hunt  V.  Heekt  (d)  is  an  express  authority  that  unless 
the  vendee  has  an  opportunity  of  judging  whether  the 
goods  sent  correspond  with  those  ordered  there  can  be 
xio  acceptance  and  receipt  within  the  statute.  [Cock^ 
bum  G.  J.  If  the  vendor  delivers  to  the  purchaser,  the 
deliYery  and  acceptance  are  mutual]  The  latter  receives 
uito  his  possession  but  does  not  necessarily  accept.   The 

W  17 a B,  ^m.  {h)  SB.^P.  682. 

W  U  M.  f  W,  277.  («i)  8  ExcK  814. 
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1865.  delivery  does  not  bind  the  contract,  becanse  the  yendee 
Smith  may  return  the  goods  if  they  do  not  agree  with  the 
HuDBOK.  sample.  In  Morton  v.  TOjhett  (a)  Lord  Campbell^  in 
delivering  the  judgment  of  the  Courts  said,  *<The 
acceptance  to  let  in  parol  evidence  of  the  cantract 
appears  to  ns  to  be  a  different  acceptance  from  that 
which  affords  conclusive  evidence  of  the  ocmtract 
having  been  fulfilled."  In  Bushel  v.  Wheeler  (&)  the 
vendee  made  no  communication  to  the  vendor  till  five 
months  after  the  arrival  of  the  goods.  TjiNichohon 
V.  Bower  (c),  the  vendee  had  examined  a  bulk  sample 
of  the  wheat  and  did  not  object  to  it,  yet  it  was  held 
that  assuming  the  transitus  to  have  been  at  an  end 
on  the  arrival  of  the  wheat  at  the  warehouse  of  the 
railway  Company  there  was  no  acceptance  of  it  hy  the 
vendee,  and  therefore  the  property  never  vested  in  him# 
An  acceptance  by  the  purchaser  within  the  Statute  of 
Frauds  must  be  with  the  continuing  consent  of  the 
vendor,  and  in  Bailey  v.  Sweeting  (d)  there  was  sucli  an 
acceptance;  here  the  acceptance  by  the  assignees  was 
not  until  after  the  defendant  had  withdrawn  his  omaent 
and  repudiated  the  contract.  Taylor  v.  Wak^ld  (e) 
was  dted  in  that  case,  and  WxJJee  J.,  p.  850,  distm- 
guished  it  on  that  ground.  The  assignees  have 
no  right  to  come  in  and  make  the  transaction  a 
binding  contract  while  it  is  open  to  either  of  the  parties 
to  say  that  they  do  not  choose  that  it  shall  be  matured 
into  a  contract. 

The  goods  did  not  pass  to  the  assignees  under  tiKe 
bankruptcy.  By  stat.  12  &  13  Viet.  e.  106.  s.  126.,  ''if 
any  bankrupt  at  the  time  he  becomes  bankrupt  shallt  by 

(a)  15  Q.  B.  42a  435.  (b)  15  Q.  B.  449;  note. 

(c)  IK^K  172.  {d)  9  a  B.  K. 8.  843. 

(e)  6E.fB.7S5. 
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the  consent  and  permission  of  the  trne  owner  thereof  iges. 
have  in  his  possession,  order,  or  disposition  any  goods  Smn 
or  diattels  whereof  he  was  repnted  owner,  or  whereof  he 
had  taken  npon  him  the  sale,  alteration,  or  disposition  as 
owner,  the  C!onrt  shall  have  power  to  order  the  same  to 
be  sdd  and  disposed  of  for  the  benefit  of  the  creditors 
nndcr  tiie  bankruptcy/*  Krst.  The  goods  must  be  in 
die  possession,  order,  or  disposition  of  the  bankrupt. 
Hare  the  goods  were  in  the  possession  of  the  railway 
Company  until  the  v^idor  gave  notice  to  redeliver  them 
to  hioL  If  the  goods  had.  been  destroyed  by  fire,  the 
bankrupt  could  not  have  been  fixed  with  the  possession 
rf  them.  The  only  written  document  is  the  delivery 
note  to  the  railway  Company ;  but  that  is  no  contract. 
When  the  seller  gave  notice  to  the  railway  Company 
to  redeliver  the  goods  to  him,  it  is  as  if  they  had  been 
msit  by  mistake.  And  consent  given  under  a  mistake 
is  no  oonsent.  ICocUmrn  C.  J.  If  the  bankrupt,  by 
giving  orders  to  the  railway  Company,  could  have 
dnposed  of  the  goods,  they  were  in  his  order  and 
fisposition:  down  to  the  time  of  the  bankruptcy 
tbe  vendor  had  done  nothing  to  prevent  the  bank- 
nipt  giving  an  order  to  the  railway  Company  to 
defiver  the  goods.]  Secondly.  Mere  possession  of 
goods  by  a  bankrupt  is  not  sufScient;  Gibson  v. 
Bray  {a),  overruling  the  opinion  of  Gibbs  C.  J.  at  Nisi 
pnus  {b)f  where  it  was  held  that  goods  sent  to  a  trader 
upon  a  special  engagement  that  he  should  return  what 
TOne  not  approved  within  a  reasonable  time  did  not  pass 
to  bis  assignees  under  stat  21  Jac.  1.  c.  19.  s.  11.  [fifac*. 
hoTi  J.  The  words  of  stat  12  &  ISVict.  c.  106.  s.  125. 
«e  •'possession,  order  or  disposition."]    Thirdly.  The 

W  8  Taunt.  76.  1  B.  Moo.  519.  (b)  Holt  N.  P.  C.  666. 
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1865.  goods  mnst  be  in  the  poasessioii^  order  or  dispodtion  of 
"^^a^  the  bankrupt^  *'by  the  consent  and  permission  of  the 
HuDsoH  ^'^^  owner."  The  mere  delivery  to  a  carrier  is  not  a 
delivery  to  the  vendee^  so  as  to  bind  the  contract  within 
sect  17  of  the  Statute  of  Frauds ;  Meredith  v.  Me^h  (a) ; 
Hart  V.  Bu8h{b)9  per  Lord  CampbelL  IBlackium  J. 
In  neither  of  those  cases  was  there  a  bankruptcy  of 
the  proposed  vendee.]  The  bankruptcy  coming  after 
does  not  affect  the  decisions.  ^Blackburn  J.  The 
principle  on  which  those  cases  were  decided  is^  that  a 
carrier  has  no  power  or  authority  to  accept.  It  is  almost 
a  contradiction  to  say  that  there  is  a  delivery  and  yet 
not  a  receipt.  An  acceptance  under  sect.  17  of  the 
Statute  of  Frauds  is  another  question.]  Fourthly.  The 
bankrupt  must,  '^by  the  consent  and  permission  of  the 
true  owner/  have  in  his  possession^  order  or  disposi* 
tion  goods  whereof  he  was  reputed  owner.  Here  the 
bankrupt  had  bought  the  goods  as  real  owner,  and  the 
intention  of  the  vendor  was  that  the  contract  of  sale 
should  be  carried  out.  In  Lo€ui  v.  Green  (c)  Parke  B., 
after  citing  the  judgment  of  Lord  Redesdak  in  Joy  v. 
Campbell  (d),  said,  p.  223,  ''In  order,  therefore^  to 
bring  the  case  within  the  statute,  there  must  be  a  real 
owner,  distinct  from  an  apparent  owner,  and  the  real 
owner  must  consent  to  the  apparent  ownership  as 
such.''  [He  also  cited  Wilkine  v.  Bromhead  (e).] 
^Blackburn  J.  In  Load  v.  Green  the  goods  were 
bought  with  the  fraudulent  intention  of  never  paying 
for  them :  the  v^idors  did  not  know  that  they  had  the 
right  to  disaffirm  the  contract  and  revest  the  property 
in  the  goods  in  themselves.    Here,  all  that  occurred 

(a)  2£L#ir.S64.373.  (ft)  JE7.  £.  #  £1 494.  49& 

(c)  15  AT.  #  W.  216.  ((i)  1  &A.  #  Lefr.  336, 

(e)  eM,ia.  963. 
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down  to  the  time  of  the  bankruptcy  was  vithihe  con-       1865. 
sent  of  the  vendor.]  Surm 


MelHshj  in  reply.— An  acceptance  and  recdpt  of  goods 
do  not  morely  make  the  contract  binding  as  from  the 
tune  when  the  acceptance  and  receipt  took  place,  but 
take  the  case  out  of  the  Statute  of  Frauds  altogether, 
and  put  the  parties  in  the  same  position  as  they  would 
be  in  if  the  statute  had  not  passed.  Where  goods  sold 
imder  a  parol  contract  within  the  Statute  of  Frauds  are 
delivered  to  a  carrier  and  lost,  the  carrier  is  liable  to 
the  vendor ;  but  if  they  reach  the  purchaser,  and  he 
accepts  them,  he  must  sue  the  carrier  for  an  injury 
by  negligence  in  carrying  them,  for  the  property 
in  them  passed  to  the  purchaser  when  they  were 
deliyered  to  the  carrier.  Bailey  v.  Sweeting  (a)  shews 
that  the  memorandum  in  writing  may  be  given 
at  any  time  after  the  parol  contract.  And  there 
is  no  diiSerence  in  principle  between  the  effect 
of  a  subsequent  memorandum  and  of  a  subsequent 
acceptance  and  receipt.  ICockbum  C.  J.  Here  the 
seller  conntermanded  the  goods,  and  the  purchaser 
had  no  right  against  him  because  there  was  no  binding 
contract.]  There  was  a  contract,  and  it  became  binding 
by  a  subsequent  acceptance  and  receipt.  The  notice 
given  by  the  defendant  to  the  railway  C!ompany  was 
only  to  hold  the  goods  for  him.  ^Blackburn  J.  If  the 
railway  Company  refused  to  act  upon  the  notice  after 
reasonable  time  for  inquiry,  there  would  be  ground  for 
an  action  of  trover;  could  that  vested  right  of  action 
against  them  be  divested  by  a  subsequent  acceptance  by 
the  purchaser?  Cochbum  C.  J.  Were  not  the  railway 
Company  here  agents  for  both  parties  ?]     They  were 

(a)  9a^.jy.fif.84d. 
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1865.  agents  for  the  purchaser  until  he  refused  to  accept  the 
g,j„^  goods.  The  terms  of  the  Company's  answer  to  the 
HuDsoir  •  notice  of  the  defendant  amount  to  this^  that  they  will 
keep  the  corn  till  they  see  who  is  entitled  to  it.  And 
as  soon  as  there  was  an  acceptance  and  receipt,  the 
case  is  taken  out  of  the  Statute  of  Frauds.  A  memo- 
randum signed  by  the  vendor  only  is  binding  upon 
him;  so,  the  vendor,  by  delivering  goods  de  fSudxi 
binds  himself  though  the  purchaser  might  reject 
them.  [Blackburn  J.  referred  to  the  judgment  of 
Parke  B.  in  Van  Casteel  v.  Booker  (a),]  In  Gibsan 
V.  Carruthers  {b\  where  Lord  AUnger  differed  from 
the  other  Barons  of  the  Exchequer^  it  was  held  that 
the  assignees  were  entitled  to  bring  an  action  upon  a 
contract  of  sale  against  the  vendor  for  non-delivery. 
Meredith  v.  Meigh  (c)  and  Hart  v.  Bush  {d)  have  not 
much  bearing  on  this  branch  of  the  case.  [Cockbum 
C.  J.  As  to  the  decision  in  Bailey  v.  Sweeting  (e)  I  am 
not  prepared  to  adopt  it.  Blackburn  J.  The  distinc- 
tion between  that*  case  and  the  present  is,  that  there 
cannot  be  an  acqeptance  if  the  person  who  has  a  right 
to  prevent  it  interposes.]  Here  the  vendor  did  an  act 
which  bound  him.  Suppose  the  purchaser  had  signed 
the  contract  and  the .  seller  had  not,  could  the  seller  have 
demanded  the  goods  back  after  he  had  delivered  them? 
In  the  cases  cited  on  the  other  side  the  question  was 
whether  the  purchaser  had,  prior  to  his  refusal  to  take  the 
goods,  bound  himself  by  an  acceptance  and  receipt.  In 
Norman  v.  Phillips  (J)  the  purchaser,  immediately  he 
was  informed  of  the  arrival  of  the  timber  at  the 
railway  station,  refdsed  to  take  it  ^  and  the  rule  laid 

(a)  2  ExcK  691.  709.  (b)  8M,fW.  321. 

(c)  2^.#B.364.  (d)  JR  A#^.494. 

(e)  9  a  B,  N.8.SiS.  (/)  14  M,  #  W.  277- 
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down  hy  JMersm  B^  p.  288,  ''that  aooeptanoe  and  i^Qg^ 
dcKfcry  under  the  Statute  of  Frauds  means  snch  an  "^i^ — 
aooeptance  as  precludes  the  porohaser  icom  objecting  to  ^^J^ 
the  qnalitjr  of  the  goods,''  was  dissented  from  by  Lord 
Campbell,  in  Morton  r.  Tibbett  (a>  SuniY.  Hecht  {b) 
and  JKcholson  t.  Bower  (c)  turned  on  the  relnsal  of 
the  defisodant  to  acoqpt  But  the  rule  laid  down  in 
Hwii  y.  Hecit  (6)  is  at  Tariance  with  the  decision  in 
MorUm  r.  Tibbett  (a).  Further,  the  assignees  might 
adopt  the  contract  of  the  bankrupt.  In  ScoU  r.  PoMi  {d), 
where  goods  reached  the  warehouse  of  the  defendant's 
agea^  which  was  considered  as  bis  own  after  his 
bankruptcy,  though  the  bankrupt  had  don^  tio  act  to 
bind  the  contract,  it  was  held  that  the  property  in  the 
goods  Tested  in  the  assignees,  Lord  Alvanley  BSffing, 
p.  471,  ''for  the  purpose  of  receiving  goods,  the  assig- 
nees stand  in  the  place  of  the  bankrupt/'  [Grey. — 
The  decision  in  that  case  was  on  the  grounds  that  the 
bankruptcy  was  not  a  countermand  of  the  order,  and 
the  transitus  was  at  an  end.] 

The  course  of  business  between  the  bankrupt  and  the 
railway  Company  was  different  from  the  ordinary  course 
of  railway  Companies,  and  therefore  the  goods  were  as 
mnch  in  the  possession  of  the  bankrupt  as  if  they  had 
been  m  his  own  warehouse,  and  in  such  a  way  as  to  make 
Mm  apparent  owner.    Li  many  cases  the  number  of 
persons  who  are  cognizant  of  the  apparent  ownership 
isyeiy  smalL    The  goods  were  in  the  order  and  dis. 
portion  of  the  bankrupt  with  the  consent  of  the  defien* 
dant;  for  he  delivered  them  at  the  railway  station  with 
the  intention  that  th^  bankrupt  should  deal  with  them 
as  owner  knowing  that  there  had  been  no  written  con- 
la)  15  Q.  B.  4SS.  439.  (h)  8  Exch.  814. 
(c)  1 JEL  #  £  172.                                  (rf)  3  A  #  P.  469. 
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1865        ^^  '^^  ^^^  ^^^  therefore  remained  hia  own  property* 
[JS&ici&ttni  J.   He  could  not  intend  that  they  should  be 


Smith 
▼.  in  the  order  and  disposition  of  the  bankrupt  until  he 

had  accepted  them.  It  cannot  be  assumed  that  the  goods 
were  according  to  the  sample  until  the  time  had  arrived 
for  ascertaining  whether  they  were  so.  Coekbum  C.  J. 
Suppose  the  buyer  had  written  to  the  seller  to  say  that 
he  would  not  be  bound.]  Afker  he  refused  to  accept  he 
would  not  have  the  order  and  disposition  of  the  goods. 
The  report  of  Qibsan  v.  Bray  (a)  in  8  Taunt,  is  not  of 
much  authority,  as  the  cases  in  that  volume  were 
gathered  from  the  notes  of  Mr.  TatmUm  after  his  death  (i). 
Dallas  C.  J.  is  reported  to  have  said,  8  Taunt  79^  80^ 
''  If  mere  possession  were  sufficient,  the  possession  of 
factors,  trustees  and  others,  would  be  a  possession  in  the 
order  and  disposition  of  the  bankrupt,  which  it  clearly 
is  not ;  and  therefore,  the  proposition,  that  a  mere  posses- 
sion of  goods  will  bring  them  within  the  order  and  dis- 
position of  the  bankrupt  is  much  too  extensive.''  The  term 
''trustee"  is  a  doubtful  one  because  the  possession  of  a 
trustee  may  be  the  possession  of  the  owner.  Sut  the 
reason  of  the  decision  in  that  case  is,  that  where  in  the 
ordinary  course  of  business  one  man  has  possession  of 
the  goods  of  another  without  the  power  of  disposal  and 
sale,  the  clause  in  The  Bankruptcy  Act  as  to  reputed 
ownership  does  not  apply. 

CocKBURN  C.  J.  The  Ciourt  is  much  indebted  to  the 
counsel  on  both  sides,  who  have  argued  this  case  with 
great  ability  and  industry.  I  am  of  opinion  that  oar 
judgment  should  be  for  the  defendant 

(a)  8  Taunt,  76;  1 B.  Moo.  519. 

(b)  See  petParkeB.,  in  EatU^ t. Haxmdale,  9 ^Srcl. 347, note (5) 
and  18  «7«r.  358. 
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The  first  question  is,  whether   the  defendant  was       1866. 
entitled  to  the  goods  by  stoppage  in  transitu.    This  was        Smitk 
disposed  of  in  the  course  of  the  argument :  it  is  quite      hvmov. 
dear  the  transitus  had  ceased.    The  goods  had  arrived 
at  the  pkce  which,  as  between  buyer  and  seller,  was 
the  place  of  their  destination ;  and  they  were  in  the 
CDstody  of  the  railway  C!ompany,  not  as  carriers,  but  as 
warehousemen,  and  firesh  orders  were  requisite  for  a 
fireah  destination. 

The  most  important  question  is  whether,  at  the  time 
when  the  defendant  demanded  possession  of  the  goods, 
the  property  was  still  in  him,  with  the  right  to  have 
ihem  deliyered  up  to  him  upon  demand.  That  depends 
upon  whether  sect.  17  of  the  Statute  of  Frauds  had 
been  satisfied.  And  on  this  part  of  the  case  two  points 
srise.  First.  Whether  the  delivery  of  the  goods  by  the 
vendor  to  the  railway  Company,  by  virtue  of  the  arrange- 
ment or  contract  between  them,  and  the  receipt  by  the 
nilway  C!ompany  on  the  part  of  the  purchaser,  was  a 
leceipt  and  acceptance  such  as  to  satisfy  the  statute. 
The  cases  relied  on  by  Mr.  Gray,  Hart  v.  Bush  (a) 
and  Hunt  v.  Hecht  (3),  are  conclusive  authorities  to  shew 
ibat  the  delivery  to  a  railway  C!ompany  is  not  equivalent 
to  a  receipt  and  acceptance  by  the  buyer.  In  the  former 
case  goods  were  delivered  at  a  certain  wharf  according 
to  arrangement  between  the  vendor  and  purchaser,  &t 
the  purpose  of  being  put  on  board  ship  and  conveyed 
to  tiieir  destination,  where  the  purchaser  carried  on 
business,  and  the  Court  held  that  this  was  not  sufficient 
to  satisfy  the  statute.  The  faxAa  here  are  much  the 
same :  the  goo  Js  were  delivered  to  the  railway  Company 
for  the  purpose  of  being  afterwards  forwarded  as  the 
buyer  should  direct.  HtaU  v.  Hecht{b)  goes  still  fiurther : 
(a)  £1  ^.  #  £:  491  W  6  EsBch.  814. 
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1865.        there  the  buyer  had  a  right   to  inspect  the   goods 
Smite       ^^^9  to  Bee  if  they  were  in  accordance  with  what  lie  had 
fluDKur.      bargained  for;   and  the  Court  of  Exchequer  held  that 
till  he  had  exercised  that  right  there  was  no  acceptance 
within  the  statute,  and  therefore  no  binding  contract 
There  is  a  distinction  between  a  mere  receipt  and  a 
receipt  animo  acdpiendi ;  and  in  Hie  present  case,  the 
sale  being  by  sample^  the  buyer  had  a  right  to  see  whe- 
ther the  bulk  was  according  to  the  sample,  and  until  he 
had  exercised  that  right  there  was  no  acceptance  within 
the  statute.    The  other  point  on  this  branch  of  the 
case  is  whether  the  assignees  of  the  buyer  who  had  be- 
come bankrupt  were  entitled  to  place  themselves  in  the 
bankrupt  buyer's  place  and  to  accept  the  goods^  so  aa  to 
take  the  case  out  of  the  17th  section  of  the  Statute  of 
Frauds.    It  is  not  necessary  to  determine  whether  in 
general  they  are  entitled  to  accept  goods  ordered  by  a 
bankrupt  previous  to  his  bankruptcy,  and  not  accepted 
by  him.  Assuming  that  the  assignees  would  have  a  right 
to  perfect  any  right  or  interest  of  the  bankrupt  inchoate 
at  the  time  of  the  bankruptcy,  in  the  present  case,  bef<nre 
they  attempted  to  do  so,  the  vendor  had  asserted  his 
right  to  have  the  goods  redelivered  to  him.    If  he  bad 
that  right  the  assignees  could  not  divest  the  property 
out  of  him.    That  depends  on  sect  17  of  the  Statute  of 
Frauds,  the  effect  of  which  is  that,  without  a  note  or 
memorandum  in  writing,  until  acceptance  and  receipt  by 
the  buyer  there  is  no  contract  binding  on  either  party. 
The  passing  of  the  property  depends  on  the  efficacy  of 
the  contract,  and  if  the  contract  has  none  until  accept- 
ance the  property  cannot  pass;  here  therefore  the  pro-- 
perty  in  the  com  remained  in  the  seller,  and  he  was 
entitled  to  assert  his  right  of  property :  he  did  so,  and 
the  railway  Ckunpany  admitted  the  validity  of  his  daim 
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and  promked  that  flie  com  sliotild  not  be  removed  186ff. 
without  his  iiiBtraetions.  This  put  an  end  to  the  con-  Bmitb. 
tract  I  agree  with  Mr.  MeUkh  that^  if  the  assignees  humov. 
liad  done  any  act  to  accept  the  oom^  it  wonld  have 
taken  the  case  out  of  the  statute ;  but  as  they  had  not 
done  any  such  act  at  the  time  when  the  defendant 
dauned  to  have  the  ccmi  redelivered  to  him^  there 
being  no  binding  contract  and  the  property  not  having 
paased  he  had  the  right  to  treat  the  contract  as  not 
binding  on  either  party^  and  the  assignees  were  too  late. 
Then  comes  tiie  question  whether  these  goods  were 
left  m  the  order  or  disposition  of  the  bankrupt  with 
the  oonaent  of  the  true  owner.  l%e  case  of  Load  v. 
Gnm{d)  disposes  of  it,  and  Iconcur  in  the  sound  sense 
and  good  law  of  the  decision,  that  in  order  that  the 
asognees  should  become  entitled  to  the  goods  of  another 
penon  by  virtue  of  the  reputed  ownership  clause  in  The 
Bankmptqr  Act  the  goods  must  be  in  the  order  or  disposi- 
tion of  the  bankrupt  as  apparent  owner  with  the  consent 
of  the  true  owner.  Here  the  real  owner  neverintended  that 
the  bankrupt  should  have  possession  of  the  goods  as  osten- 
aUe  owner^  and  therefore  it  cannot  be  said  that  he  had 
the  goods  in  his  order  or  disposition,  with  the  consent 
of  the  true  owner.  They  were  in  the  order  and  disposi- 
tion of  the  bankrupt  as  intended  purchaser  by  an  order 
to  be  given  by  him  to  the  railway  Company:  but  the 
oUier  element  is  wanting;  they  were  not  in  the  order 
anddispodtionof  the  bankrupt  as  ostensible  owner, 

BucKBUiiN  J;    The  present  case,  does  not  depend  on 
Uie  question  as  to  the  right  of  stoppage  in  transitu.    It 
waa  admitted  by  Mr.  Gray  that  the  railway  station  was 
(a)  i5Ar.#fr.2ia 
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1865.       ^^^  ultimate  destination  of  the  goods  so  far  as  the 
— gj^j^^ —  vendor  and  purchaser  were  concerned^  and  if  the  17th 
„  ^*         section  of  the  Statute  of  Frauds  was  satisfied  they 
would  hare  belonged  to  the  purchaser. 

The  first  question  on  which  the  case  depends  is, 
whether  tlie  17th  section  of  the  Statute  of  Frauds  was 
satisfied.  In  order  to  satisfy  it  there  must  have  been  an 
acceptance  and  receipt  of  the  goods  to  bind  both  the 
purchaser  and  vendor.  It  is  not  disputed  that  when 
goods,  in  pursuance  of  a  contract,  are  delivered  to  a 
common  carrier,  though  he  receives  them  as  agent  &r 
the  buyer,  nevertheless,  having  no  authority  to  accept, 
that  is  not  an  acceptance  to  bind  the  contract  between 
the  buyer  and  seller.  In  the  present  case  the  delivery 
of  the  goods  at  the  railway  station  was  on  the  7th 
November;  the  goods  lay  there  until  the  9th,  on  which 
day  the  intended  purchaser  became  bankrupt.  Though 
the  bankrupt  had  done  no  act  respecting  them,  the 
lapse  of  time  would  have  been  some  evidence  of  accept- 
ance  j  for  the  cases,  as  was  sud  in  Morton  v.  THbbeti(a\ 
establish  that  there  may  be  an  acceptance  and  receipt 
of  goods  by  a  purchaser  within  the  Statute  of  Frauds, 
although  he  has  done  nothing  to  preclude  himself 
from  objecting  that  they  do  not  correspond  with  the 
contract  But  here,  considering  the  shortness  of  the 
time,  and  that  the  purchaser  being  on  the  eve  of  bank* 
ruptcy  could  not  honestiy  have  accepted  the  goods,  it 
would  be  too  much  to  infer  an  acceptance  of  the  goods 
before  the  9th  November^  Here  was  an  actual  receipt, 
but  not  an  acceptance;  and  the  effect  is  that  the 
contract  was  not  good  under  the  statute.  The  cases, 
including  Meredith  v.  Me^k  (6),  are  uniform,  that  if  the 
(a)  16  Q.  A  4i2a  441-2.  (6)  2  £1  #  B,  964. 
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goods  had  in  the  meantime  perished  by  accident^  it        1865. 
would  have  been  the  loss  of  the    intended  vendor,       smith 
becanae  the  statute  not  being  complied  with  the  pro-      Humov. 
pertj  did  not  pass,  and  the  goods  still  belonged  to  him. 
On  the  llih  Nooemler  the  defendant  in  this  case  gave 
a  notice  to  the  railway  Company^  with  which  they 
could  not  have  refused  to  comply,  and  demanded  the 
goods  from  the  Company.    They  assented  to  it  and  pro- 
mised that  they  would  not  part  with  the  goods  without 
his  instructions.  After  that,  could  there  be  a  subsequent 
aooeptanoe  by  the  buyer  or  any  person  representing  him 
without  the  consent  of  the  vendor?     I   think  not. 
BaHa/  V.  Sweeting  (a)  turned  on  the  effect  of  the  letter 
by  the  defendant  as  a  written  memorandum  of  the 
bargain:  it  is  not  necessary  to  consider  whether  we 
approve  of  the  decision  in  that  case,  because  here  could 
be  no  acceptance  until  the  goods  were  approved.    But 
when  the  railway  Company  said  that  they  would  no 
longer  hold  them  to  the  order  of  the  purchaser,  if  he 
had  eome  afterwards  and  taken  them  away  there  could 
not  have  been  an  acceptance,  because  an  acceptance  must 
be  with  the  consent  of  the  vendor.    In  Bailey  v.  SweeU 
nij(ii)  WiUee  J.,  observing  on  Taylor  v.  WdkeJUld{b), 
says, p.  850,  ''that  was  a  very  peculiar  case:  there 
vas  no  acceptance  there  with  the  assent  of  the  vendor.^' 
My  judgment  rests  on  the  ground  that  there  was  not 
and  could  not  be  a  subsequent  acceptance  of  the  goods, 
and,  there  being  nothing  to  bind  the  contract  under 
the  Statute  of  Frauds,  they  remained  the  goods  of  the 
defendant. 

As  to  the  last  point  I  entertained  some  doubt ;  but, 

(a)  9  a  B.  N.  &  843.  (b)  6  E.  fB.  785. 
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1865.  ^  jo^pnent  in  I/Kxd  ▼•  Grten  (a)  satisfies  me  Aat 
'  sig„H  goods  do  not  pass  to  tlie  assignees  as  in  the  order  and 
HuMoir,  disposition  of  the  bankrupt  at  the  time  of  his  bank- 
raptcy^  unless  it  is  a  case  in  whieh  the  tme  owner 
consents  that  the  other  party  shall  be  reputed  owner, 
not  being  tme  owner.  What  the  defendant  assented  to 
was  that  the  bankrupt  should  as  soon  as  he  had 
accepted  the  goods  have  them  as  tme  owner.  This  was 
not  in  fraud  of  the  bankrupt  law,  nor  what  the  bank- 
mpt  law  contem^ted.  The  defiendant  intended  the 
vendee  to  be  tme  owner,  and  therefore  there  was  no 
apparent  ownership, 

Mellor  J.  In  the  present  case  there  was  a  sale  by 
sample  of  goods  above  the  value  of  lOil  By  sect.  17  of 
the  Statute  of  Frauds  such  a  sale  is  not  good  unless 
the  buyer  accept  aud  actually  receive  the  goods  or  some 
portion  of  them;  in  order  to  bind  the  contract  there 
must  be  an  assenting  to  an  actual  sale  of  the  goods. 
Here  the  goods  so  s(dd  were  sent  to  the  railway  station 
to  the  order  of  the  buyer ;  the  buyer  gave  no  order 
and  did  nothing  under  the  contract,  nor  did  he  accept 
or  actually  receive  any  portion  of  the  goods.  There 
may  be  an  acceptance  and  receipt  to  satisfy  the  statute^ 
and  yet  the  buyer  may  refuse  to  carry  out  the  contract 
on  the  ground  that  the  goods  were  not  according  to  the 
contract.  Afterwards  the  vendor  went  to  the  railway 
station  and  countermanded  the  directions  he  had 
previously  given  respecting  the  destination  of  the 
goods;  and  the  station  master  promised  that  he 
would  not  part  with  the  goods  without  his  instruc- 
tions. All  this  occurred  before  any  act  done  by  the 
(a)  15  Jf.  #  W.  216. 
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buyer  to  bind  the  contract  by  acceptance  or  otherwiaej 
and  consequently  the  property  in  the  goods  did  not  pass. 
As  to  the  other  point.  The  possession  contemplated 
hf  The  Bankruptcy  Act  vas  a  possession  for  a  different 
object  than  that  of  the  bankrupt  in  the  present  case,  and 
I  agree  with  the  rest  of  the  Court 

CocKBUBN  C  J.    My  brother  Shee,  who  has  gone  to 
chambers^  concurs  in  the  judgment  of  the  Court. 

Judgment  for  the  defendant 
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Smith 

T. 

HuDsoir. 


The  Queen  against  The  Overseers  of  Fulbourn.  Saturday, 

3fay  6th. 

TheLxmatic  A^luma  Act^  1853,  16&  17  Vict  c.  97.  8.  35.,  enacts, 
flttt  no  lands  or  buildings  purchaseid  or  acquired  under  the  provisions  of 
the  Act  "for  the  purposes  of  any  asylum,  (with  or  without  any  addi- 
tional building  erected  thereon),  shall  "  while  used  for  such  purposes'* 
be  saaessed  to  any  local  rates  "  at  a  higher  value  or  more  improved  rent 
tlian  the  value  or  rent  at  which  the  same  were  assessed  at  the  time  of 
inch  purchase  or  acquisition."  A  county  lunatic  asylum,  built  upon  land 
•quired  under  the  provisions  of  stats.  8  &  9  Vict,  e,  126.  and  16  &  17 
Viet,  r.  97.,  consistea  of  buildings  and  of  land,  20  acres  of  which  were 
laid  oat  as  a  garden,  and  30  acres  were  under  cultivation  as  a  farm. 
The  hrm  and  garden  were  cultivated  by  gaidenerp,  who  were  part  of 
the  eetablishment,  assisted  by  the  patients,  and  the  result  was  a  source 
of  proit  ariong  fiW  the  sale  of  produce  not  required  for  the  establish- 
ment The  committee  of  visitors  acting  under  the  powers  contained  in 
««et».  42  and  43  of  stat.  16  &  17  Vict.  e.  97.  admitted  other  panper 
famatics  than  those  belonging  to  their  oonntv,  and  also  private  lunatics, 
therehv  realising  considerable  profits.    Helo, 

L  That  this  was  an  asylum  within  sect.  35  of  stat.  16  &  17  Viet.  c.  97., 
•nd  therefore  rateable  only  at  the  value  at  which  the  land  was  assessed 
at  the  time  of  its  purchase. 

2.  That  the  building  and  land  were  ''used  for  the  purposes  of  an 
Bsyhna'*  withm  sect.^,  theprimaiy  object  of  the  farm  and  garden  being 
the  sanitaiy  occupation  of  the  patients  with  a  view  to  their  cure. 

3.  That  the  committee  of  visiton  were  not  rateable  in  respect  of  the 
profits. 


Poorrat0. 
Lunatic  Asy- 
luvuAct,  1853, 
16  4- 17  Vict, 
e.  97.  8.  35. 
County 
Lunatic 
Asylum. 
Building 
and  land 
**  used  for  the 
purposes  of 
an  asylum.** 
Pauper  luna* 
tics  not 
belonging  to 
the  county. 
Private 
lunatics. 
Farm  and 
garden. 


AN  appeal  by  the  committee  of  yisitors  of  The  Cam" 

bridgeahire,  Isle  of  Ely  and  Borough  of  Cambridge 

Pauper  Lunatic  Asylum,  against  a  rate  made  for  the 

relief  of  the  poor  of  the  parish  of  Fulbourn,  in  the 

county  of  Cambridge^  and  for  other  purposes  chargeable 

▼OL  VI.  2   H  B.  &:  8. 
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1866.  thereon,  according  to  law,  on  the  28th  Apnl,  1864,  wm 
The  QuEiif  ^y  consent  allowed  by  the  Quarter  Sessions,  subject  to 
OverJ^'ersaf   the  foUowing  special  casc. 

FuLBouRH.         Th^  Cambriigeshire,  hk  of  Eh/  and  Borough  of  Qim- 
ftrii^e  Patt/jCT-Liiiiatfc^iy/ttJii  is  situate  in  the  respondents 

parish,  and  was  completed  in  1858,  under  the  provisioxis 
of  stats.  8  &  9  Fiat.  c.  12&  and  16  &:  17  VicU  c.  97.,  re- 
lating to  county  lunatic  asylums,  and  the  asylum  was 
opened  for  the  reception  of  patients  in  November  1858. 
The  Lie  of  Ely  is  a  division  of  a  county,  and  the 
borough  of  Cambridge  is  a  borough  haying  more  than 
six  justices  besides  the  recorder. 

Under  the  provisions  of  stat.  8  &  9  Fiet  c.  126.  a  com- 
mittee of  justices  for  the  purposes  of  that  Act  was 
appointed  for  the  county  of  Cambridge,  the  Isle  of  Eh/ 
and  the  borough  of  Cambridge  respectively,  and  these 
committees  agreed  to  unite  for  the  purposes  of  that  Act. 
An  agreement  was  accordingly  entered  into,  dated  the 
80th  August,  1848,  in  the  form  given  in  Schedule  (A.) 
of  that  Act ;  which  was  approved  by  Sir  George  Grey, 
the  then  Secretary  of  State,  on  the  15th  January,  1849, 
and  was  in  force  at  the  time  of  the  passing  of  stat  16 
&  17  Vict.  c.  97.,  and  still  remains  in  force.  The  greater 
portion  of  the  land  had  been  purchased  but  no  buildings 
had  been  erected  thereon. 

The  above  mentioned  committee  of  justi^  are  the 
present  committee  of  visitors  for  Tlie  Cambridgeshire,  hk 
of  Ely  and  Borough  of  Cambridge  Lunatic  Asylum,  and 
are  the  appellants. 

In  the  rate  appealed  against  the  appellants  were 
assessed  in  respect  of  "  Lunatic  asylum,  farm  buildings, 
house,  and  gas  house,  and  land.''  Both  the  land  built  on 
and  the  land  not  built  on  are  in  their  possession  and  oc- 
cupation.   The  land  was  purchased  by  them,  with  the 
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ajvproTal  of  the  Secretary  of  State^  under  the  provisionfl       isQS. 
of  The  Lunatic  Asjrlum  Acts,  and  comprises  an  area    The  Qubh' 
of  59  a.  3  r.  1  p.    At  the  time  the  land  was  purchased    o^^^J^  ^f 
it  was  assessed  at  the  net  annual  value  of  88/.  10#.'  Folboobm. 

Of  the  land  in  the  possession  and  occupation  of  the 
appellants  about  five  acres  are  partly  covered  by  build- 
ings erected  at  a  cost  of  40,581^  7$.  lOd.,  or  thereabouts; 
about  fonr  acres  are  used  for  roads  and  shrubberies; 
sboat  twenty  acres  are  laid  out  as  a  garden;  the  remain- 
der, comprising  about  thirty  acres,  is  under  cultivation 
as  a  &nn.  The  garden  and  farm  are  well  stocked  and 
planted,  and  are  partly  surrounded  by  a  brick  wall 
coTered  with  fruit  trees,  and  are  part  of  the  asylum. 

The  buildings  comprised  within  the  area  in  question, 
are  as  follows : — 

A  The  medical  superintendent's  house,  containing 
three  sitting  rooms  and  five  bed  rooms,  besides  the  com* 
mittee  room ;  a  garden  of  about  one  rood  is  attached  to 
the  house,  and  is  appropriated  exclusively  to  the  medi- 
cal superintendent. 

B.  Buildings  occupied  by  insane  patients,  consisting 
of  day  rooms  and  dormitories. 

C.  Apartments  occupied  by  the  steward  and  matron, 
the  porter,  and  other  servants  of  the  establishment. 

D.  The  chapeL 

E.  The  offices  of  the  establishment. 

F.  Workshops. 

G.  Farm  buildings. 
H.  Gasworks. 

The  establishment  consists  of  the  following  persons. 
A  medical  superintendent,  steward,  matron,  and  twenty- 
leyen  attendants  and  servants,  all  residing  in  the  asylum ; 
a  head  gardener,  residing  at  the  entrance  lodge,  and 
four  under  gardeners,  and  four  tradesmen,  and  a  stoker, 
2  H  2 
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186^.  living  away  from  the  asylum.    The  premises  occupied 

The  QuEKK  by  those  persons  are  severally  necessary  for  the  services 

Overseers  of  ^^^7  ^^^  ^  perform,  and  are  not  in  excess  of  what  is 

FuLBouBH.  required. 

The  farm  and  garden  are  cultivated  by  the  gardeners, 
assisted  by  the  patients.  The  result  for  the  year  ending 
the  31st  December f  1863^  was  a  source  of  profit,  as  shewn 
by  the  sixth  annual  report  of  the  asylum  with  appen- 
dices, which  was  to  form  part  of  the  case.  The  farm  and 
garden  account^  taking  90/.  as  the  estimated  yearly  rent 
of  the  fifty  acres,  shewed  an  excess  of  receipts  over  ex- 
penditure of  21 3Z. ;  of  this  sum  61/.  was  received  from 
the  sale  of  produce,  the  difierence  was  the  estimated 
value  of  produce  supplied  to  and  consumed  in  the  asylum. 

In  addition  to  assisting  in  the  cultivation  of  the  gar^ 
den  and  farm  the  patients  assist  in  the  household  work 
of  the  establishment.  They  are  also  employed  as 
artisans,  and  assist  in  executing  many  of  the  repairs 
which  from  time  to  time  become  necessary,  and  in 
making  clothes  and  shoes  for  their  own  use.  About 
two  thirds  of  the  whole  number  of  patients  are 
employed  in  the  manner  above  described. 
'  Acting  under  the  powers  contained  in  the  42nd  and 
43rd  sections  of  stat.  16  &  17  Vict  c.  97.,  the  appeDants, 
on  the  20th  June,  1862,  entered  into  an  agreement  with 
the  mayor,  aldermen  and  burgesses  of  the  borough  of 
Ipswich  for  the  reception  into  the  asylum  of  aU  the 
pauper  lunatics  of  that  borough  for  the  term  of  five 
years  from  the  26th  November^  1861,  and  to  keep  and 
provide  for  them  in  the  same  manner  as  the  patients 
in  the  asylum  chargeable  to  the  county  of  Cambridge 
are  kept  and  provided  for,  and  it  was  by  the  agreement 
provided  and  agreed  that  the  total  amount  charged  for 
each  pauper  lunatic  belonging  to  the  borough  of  Ipswich 
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and  receiyed  into  the  aaylum  should  not  exceed  the  Bum 
of  13^.  per  week. 

Acting  under  the  powers  contained  in  the  43rd  sec- 
tion of  Stat  16  &  17  Vict.  c.  97.,  the  appellants  have 
finDm  time  to  time  admitted  other  pauper  lunatics  than 
those  belonging  to  the  counties  and  boroughs  abovo 
mentioned,  and  also  lunatics  not  paupers. 

The  number  of  lunatics  resident  in  the  asylum  on  the 
3l8t  December  in  each  of  the  years  1861,  1862  and 
'  was  as  follows : — 


County  of  Cambridge  -^ 

1861. 

1862. 

1868. 

VkotEly                    V- 

.161 

178 

203 

fioToogh  of  Cambridgej 

Borough  of  Iptmch 

-    45 

42 

46 

Bury  St.  Edmunds 

-      8 

9 

8 

Eag't  Lynn 

-    38 

26 

17 

Norwich 

-    — 

— 

1 

Saffron  Walden       • 

-    — 

— 

1 

Yarmouth 

-      8 

4 

1 

Lnnatics  not  paupers 

-    11 

11 

9 

The  average  weekly  rate  of  charge  made  for  the  main- 
tenanee  of  the  several  classes  of  lunatics  in  the  asylum 
in  the  year  1863  was  as  follows: — 


Connty  of  Cambridge 

99.  4di.  a 

week  each. 

Ueof^/y 

ds.  4id. 

if             99 

Borough  of  Cambridge 

98.  Md. 

n             99 

Borough  of  Ipgwich 

lis.  Od. 

99            99 

Bury  St  Edmund's 

ISe.Od. 

99             99 

Kinfg  Lynn 

]3«.  Od. 

l»             99 

Norunch 

18s.  Od. 

99             99 

Saffron  Walden 

18s.  Od. 

99             99 

Yarmouth 

18s.  Od. 

»             99 

Lnnatics  not  paupers 

14s.  Od. 

99             99 

1865. 

The  QuEXB 

▼. 
Orereeere  of 

FULBOVBir. 
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1865.  The  accounts  of  income  and  expenditure  of  the  asylum 

The  QusiH  ^^'  ^^^  7^^  ending  the  81  st  December,  1863,  were  con- 
OTeweePB  of  **^°®^  ^  *^®  ^*^  annual  report  of  the  asylum  with 
ruLBoua».    appendices. 

The  average  weekly  expenditure  for  each  patient  in 
the  asylum  during  the  year  1868  was  Ss.  11^  and  on 
comparing  that  expenditure  with  the  rates  of  charge 
it  appeared  that  the  excess  of  income  over  expenditure 
for  the  respective  classes  of  paupers  was  as  follows : — 


County  of  Cambridge 

Os.  Hd. 

per  week  each. 

Isle  of  ^/y 

Os.  5irf. 

j» 

99 

Borough  of  Cambridge 

Os.  SU 

j» 

M 

Borough  of  Ipgwich 

4ff.  Of/. 

n 

» 

Bury  SL  Edmund's 

4«.  Q\d. 

n 

99 

King's  Lynn 

4f.  Old. 

ft 

■  '* 

Norwich 

4a.  Oid. 

n 

Jl 

Saffron  Walden 

4s.  Oid. 

99 

r 

Yarmouth 

4s.  Oid. 

9f 

99 

Lunatics  not  paupers 

6s.  Oid. 

n 

99 

The  total  excess  of  income  over  expenditure  for  the 
year  ending  the  8l8t  December,  1868,  as  shewn  by  the 
table  in  the  sixth  annual  report,  was  1118/.  lis.  Id. 

Prior  to  the  year  1868  the  appellants  were  assessed 
to  the  poor  rate  at  a  gross  estimated  value  of  90il,  and  at 
a  rateable  value  of  88/.  10#.  In  the  year  1868  the 
assessment  committee  for  HaibChtsUrton  Union,  in  which 
Union  the  respondents  parish  is  situate,  acting  under  the 
provisions  of  stat.  25  &  26  Vict.  c.  108.,  assessed  the 
appellants  at  a  gross  estimated  value  of  1094Z  16f. 
and  at  a  rateable  value  of  1008^  5#. 

The  respondents  assessed  the  appellants  in  the  rate 
appealed  against  in  accordance  with  the  valuation  list 

The  appellants  contended.    First  That  in  pursuance 
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of  sect.  85  of  8tat.  16  &  17  Via.  c.  97.  they  ouglit  not        iges. 
to  be  assessed  to  the  poor  rate  in  respect  of  the  lands    xhaQownr" 
and  bmldings  occupied  by  them  in  the  parish  of  the    0^^^  ^f 
respondents  at  a  higher  value  or  a  more  improved  rent    Ftobooeh. 
than  the  value  or  rent  at  which  the  same  were  assessed 
at  the  respective  times  at  which  soch  lands  and  build- 
ings were  purchased  or  acquired.     Secondly^  that  if 
sect  35  did  not  modify  their  liability  they  ought  not  to 
be  rated  except  in  respect  of  the  profits  on  lunatics  not 
psapers. 

The  respondents  contended  that  the  appdlants^  as 
OGcopierSy  were  liable  to  be  assessed  to  the  poor  rate  in 
respect  of  the  lands  and  buildings  at  a  higher  value  and 
a  more  improved  rent  tiian  the  value  or  rent  at  which 
the  same  were  assessed  at  the  respective  times  at 
which  such  lands  and  buildings  were  purchased  or 
acquired. 

The  question  for  the  opinion  of  the  Court  was^  whe- 
ther the  appellants  were  right  in  one,  or  which,  of  the 
aboye  contentions. 

The  Lunatic  Asylums  Act,  1853, 16  &  17  Vici.  c.  97. 
«.  35.,  enacts,  ''No  lands  or  buildings  already  or  to  be  here- 
after purchased  or  acquired,  under  the  provinons  of 
any  former  Act  or  this  Act,  for  the  purposes  of  any 
asjrlum,  (with  or  without  any  additional  building  erected 
or^to  be  erected  thereon),  shall  while  used  for  such 
purposes  be  assessed  to  any  county,  parochial,  or  other 
local  rates  at  a  higher  value  or  more  improved  rent  than 
the  Talue  or  rent  at  which  the  same  were  assessed  at 
the  time  of  such  purchase  or  acquisition.'' 

^^ntf  Douglas  Brown  and  Abdjff  for  the  appellants.-— 
^  qtiestioii  is  whether  the  land  and  buildings  which  it 
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1865.  is  clear  were  acquired  for  the  purposes  of  the  asylmn 
TheQuimr  ™der  stats,  8  &  9  Vict.  c.  126.  s.  17.  and  16  &  17  Firf. 
OrenUn  of  ^'  ^''•»  ^^  ^^  for  those  purposes  within  sect.  35  of  the 
FuiBouwr.    latter  stetute. 

The  admission  of  lunatics  not  belonging  to  the  county, 
md  of  lunatics  not  paupers^  does  not  take  the  asylum 
out  of  sect  86.  By  sect.  48,  when  an  asylum  b  more 
than  sufficient  for  the  accommodation  of  all  the  pauper 
lunatics  of  the  county  or  borough  to  which  it  belongs, 
the  committee  of  visitors  are  empowered  to  permit  the 
admission  of  pauper  lunatics  of  any  other  county  or 
borough  and  ''lunatics  not  paupers,  but  who,  in  the 
opinion  of  such  committee,  may  be  proper  objects  to  be 
admitted  into  a  public  asylum.''  Some  of  the  per- 
sons admitted  are  only  just  above  the  dass  who  would 
be  entitled  to  parochial  relief,  and  the  asylum  was 
intended  for  persons  of  that  clasa  as  well  as  paupers. 
Nor  is  the  asylum  rateable  in  respect  of  the  profits 
made  by  the  admission  of  foreign  lunatic  paupers  and 
other  lunatics  not  paupers.  By  sect.  64  the  committee 
of  visitors  shall  fix  a  weekly  sum  of  such  amount  that 
it  may  be  '*  sufficient  to  defray  the  whole  expense  of 
the  lodging,  maintenance,  care,  medidue,  and  clothing, 
and  other  expenses  requisite  for  each  pauper  limatic, 
and  that  the  total  amount  of  such  weekly  sums, 
after  defraying  such  expenses,  may  also  be  suffici^t 
to  pay  the  salaries  of  the  officers  and  attendants,'' 
•  .  .  ;  provided  that  they  may,  ''if  they  think 
fit,  fix  a  greater  weekly  sum  to  be  charged  as  afore- 
said in  respect  of  pauper  lunatics  other  than  those 
sent  to  such  asylum  from  or  settled  in  some  pariah  or 
]^aoe  situate  in  any  coimty  or  borough  to  which  such 
asylum  belongs."      This  shews    that  the  Legislature 
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eantemplated  profits  arising  from  the  lunatics  so  admitted^ 
and  they  haye  directed  how  those  profits  shall  be 
applied;  for  hj  The  Lunacy  Acts  Amendment  Act, 
1862, 25  &  26  Vict  c.  111.  s.  6.,  the  committee  ^'may,  if 
they  think  fit,  pay  over  the  excess  created  by  the  pay- 
ment of  such  greater  weekly  sum  to  a  building  and 
repair  fund,  to  be  applied  by  them  to  the  altering, 
repairing,  or  improving  such  asylum,  and  shall  annually 
labmit  to  the  Gteneral  or  Quarter  Sessions  a  detailed 
statement  of  the  manner  in  which  such  fund  has  been 
apended.''  If  the  expenditure  and  the  receipts  nearly 
balance  it  might  be  contended  that  the  asylum  would 
not  be  rateable;  but  the  Legislature  have  fixed  a  measure 
of  the  rate  to  be  assessed  independent  of  profits,  pror 
Tided  the  asylum  be  used  for  the  purposes  for  which 
it  was  intended.  The  construction  of  sect  35  of  stat. 
16  &  17  Vict  c.  97.  is  the  more  important  since  it  has 
been  adopted  as  the  model  of  a  similar  provision  in  The 
Burials  Act,  18  &  19  Vict.  c.  12a  {s.  16.) 

As  to  the  farm  and  garden.  One  of  the  purposes  of 
the  asylum  is  the  cure  of  the  inmates ;  and  occupa- 
tion is  an  important  curative  process  in  the  case  of 
Imiatics.  [They  cited  Buckmil  and  Tuke  Manual  of 
Psychological  Medicine,  pp.  667-568.]  The  farm  and 
garden  afford  employment  to  those  inmates  who  are 
enable  of  it :  and  constitute  part  of  their  sanitary  treat- 
ment :  their  cure  and  not  pecuniary  profit  is  the 
primary  object  of  the  farm  and  garden.  This  is  recog- 
aiaed  in  stat  25  &  26  VieL  c.  111.  s.  11.,  which  empowers 
the  conunittee  of  visitors  ''to  take  on  lease,  firom  year 
to  year  or  for  any  term  of  years,  &c.,  any  land  or 
buildings,  either  for  the  employment  or  occupation  of  the 
patients  in  the  asylum.'^ 


1866. 
The  QcssR 

V. 

Oweneen  of 

FULBOVBV. 
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1865.  The  cases  which  may  be  cited  on  the  otlier  side  are 

The  QcsBv  distinguishable.  In  Rex  y.  The  Inhabitants  of  St.  Giles 
Overseers  of  "^"^^  (^)'  where  the  trustees  of  a  public  lunatic  asyloin 
FuLBoua».  fjfom  which  profits  arose  were  held  rateable,  the  asylmn 
was  independent  of  any  statute.  In  Gambier,Kpft.,  The 
Overseers  ofLydfard,  respts.  (&),  it  was  held  that  theoccu- 
pation  of  land  upon  which  the  convicts  in  Dartmoor  Con- 
vict Prison  were  employed  imposed  a  liability  to  poor  rate; 
but  in  stat.  18  &  14  Vict.  c.  89.,  under  which  the  directon 
of  convict  prisons  are  empowered  to  hire  land  and 
buildings  to  be  used  as  a  convict  establishment,  there  is 
no  provision  corresponding  with  sect.  11  of  stat  25  &  26 
Vict.  c.  111.  [They  referred  to  De  la  Beche  and  others, 
appt&.  The  Vestrymen  of  St.  James  Westminster,  respts.  (e), 
and  Cangreve,  appt..  The  Overseers  of  Upton,  respts.  (<2). 

Lush  and  W.Mills,  for  the  respondents. — First.  Though 
the  whole  of  the  establishment  is  in  one  sense  used 
for  the  purposes  of  an  asylum  it  is  not  so  within 
stat.  16  &  17  VicL  c.  97.  s.  86.  That  section  relates  to 
an  asylum  provided  for  the  lunatics  of  the  county. 
[  Cockhum  C.  J.  It  uses  the  words  *'  any  asylum ;"  though 
other  lunatics  than  those  belonging  to  the  county  are 
received  into  the  asylum,  it  is  still  the  county  asylum.] 
Suppose  the  number  of  pauper  lunatics  belonging  to  the 
county  in  the  asylum  was  comparatively  small,  it  would 
not  be  an  asylum  within  sect  85,  the  intention  of  which 
was  that  the  county  should  not  pay  rates  on  the  improved 
value  in  respect  of  pauper  lunatics  belonging  to  it. 
If  the  asylum  is  larger  than  is  necessary  for  the  accom- 
modation of  the  pauper  lunatics  belonging  to  the  county, 

(a)QB.fAd.67S.  (6)3£#A346. 

(0  4  £  #  A  386.  (rf)  4  A  #  &  867. 


XXVnL  VICTOMA.  461 

a&d  tHe  oommittee  of  visiton  ayail  themaelTes  of  the       1805. 
powen  given  by  sect.  43  to  receive  the  pauper  lunatics     xhe  QT7>nr 
of  other   oonnties   as   well    as   private  lunatics,   the    orenlMn  of 
character  of  the  establishment  is  changed  and  they  are    Fulbovbji. 
in  (he  position  of  keepers  of  a  private  lunatic  asylum, 
and,  ao  fiur  at  least  as  the  lands  and  buildings  are 
appropriated  to  the  use  of  lunatics  not  belonging  to 
the  county  and  of  lunatics  not   paupers,   they  are 
lateable  on  the  full  axmual  value.    In  Congreve^  appt.^ 
The  Oveneers  of  Upton,  respts.  (a),  it  was  held  that  a 
honae  appropriated  to  the  chaplain  was  not  used  ''  for 
the  purposes  of  the  asylum^'  within  sect  85. 

Secondly.  The  farm  and  garden  are  cultivated  by 
paid  labourers  as  well  as  by  those  pauper  lunatics 
who  aie  fit  for  that  employment  The  lands  were  pur- 
diaaed  long  before  The  Lunacy  Acts  Amendment  Act, 
1862, 25  &  26VicL  e.  111., and  without  the  provisionin 
sect.  11  of  that  Act  the  oommittee  of  visitors  are  in  the 
same  position  as  the  governor  of  the  Dartmoor  Convict 
Priaon  in  Gambier,  appt.  The  Overseers  of  Lydford^ 
leapts.  {b),  and  are  rateable  on  the  full  annual  value. 

Thirdly.  The  appellants  are  rateable  in  respect  of 
profita  arising  from  the  extra  charge  made  under  stat. 
16  ft  17  VicL  c.  97.  s.  64.  for  pauper  lunatics  belonging 
toother^ counties  and  profits  arising  from  the  produce 
of  the  &ntt  and  garden  beyond  what  is  required  for  the 
naeof  the  establishment.  Sect.  6  of  stat  26  &  26  Viet. 
c*  111.  does  not  appropriate  the  profits  arising  from  an 
anrangement  made  under  sect.  64  of  stat.  16  &  17  Vict. 
c.  97. ;  and  therefore  the  committee  of  visitors  may  apply 
them  to  reduce  the   cost  of  maintaining  their  own 

(a)  AB.fa.m.  (6)  3£  # ^.346. 
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panper  lanatics  to  notliiog.  This  is  in  effect  maintain- 
ing them  at  the  expense  of  the  parish.  [They  referred 
to  By.  Y.  The  Guardiani  of  the  JfaUingford  Union  (a).] 

CocKBUBN  C.  J.  The  question  resolyes  itself  into  this, 
whether  The  Cambridgeshire,  hie  of  Ely  and  Borough 
of  Cambridge  Lunatic  Asylum  is  an  asylum  within  the 
meaning  of  sect.  85  of  stat  16  &  17  Vict.  c.  97.  PrimS 
jGeuuc  it  is.  Mr.  Lush  and  Mr.  Mills  say  it  is  taken  out 
.of  that  section  because,  imder  the  authority  given  by 
sect.  43,  the  committee  of  visitors  who  have  the  manage- 
ment of  it  receive  foreign  pauper  lunatics,  that  is,  those 
not  belongmg  to  the  county  and  borough  for  whose 
benefit  it  was  originally  intended,  and  private  patients. 
But  I  do  not  see  that  because  the  committee  of  visitors 
have  exercised  such  a  power,  the  asylum  being  more 
than  sufficient  for  the  habitation  of  the  pauper  lunatics 
properly  belonging  to  them,  it  is  less  an  asylum  within 
sect.  85.  Indeed  sect.  43  was  passed  for  the  very  pur- 
pose of  enabling  any  surplus  space  in  an  asylum  to  be 
beneficially  applied  for  the  reception  of  unfortunate 
persons  of  this  class  belonging  to  another  county  or 
.borough. 

Then  it  is  said  that  there  are  lands  attached  to  the 
asylum  which,  though  used  incidentally  for  the  ben^t 
of  it^  cannot  be  said  to  have  been  acquired  for  the 
j^urposes  of  the  asylum.  If  the  question  rested 
on  sect.  11  of  stat.  25  &  26  Vict  c.  111.  there 
would  be  much  force  in  that  argument,  as  these 
lands  were  acquired  and  were  applied  to  the  pur- 
poses for  which  they  are  now  used  before  that  Act 

(a)  10^#Jgr.259. 
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passed.    But  under   the-  former  Act  the  committee       i865. 
of  Tidtors  had  express  power,  with  the  sanction  of  the   The  Qukbn 
Secretary  qf  State,  to  purchase  lands  for  the  purposes  o^^„gg„  ^^ 
of  the  asylum,  and  lands  were  purchased  under  that    F^moubn. 
power.    The  question  is,  were  they  purchased  for  the 
purposes  of  the  asylum  ?    I  assume,  for  the  practice  is 
matter  of  common  knowledge,  that  the  primary  object 
of  the  managers  of  an  asylum  in  taking  land  for  culti- 
Tation  is  not  to  make  a  pecuniary  profit  of  the  agri- 
cultural and  garden  produce,  but  to  provide  such  of  the 
unfortunate  inmates  as  are  capable  of  it  with  sanitary 
occupation,  with  a  view  to  their  restoration ;  and^  this 
being  one  of  the  purposes  for  which  the  lands  are  used, 
I  think  they  are  lands  acquired  for  the  purposes  of  the 
asylum  within  the  spirit  and  terms  of  the  Act 

The  last  question  is  as  to  the  profits.  A  large  sum 
is  annually  realised,  which  the  committee  of  visitors 
may  apply  to  the  establishment  of  a  building  fond. 
Bnt,  assuming  that  they  do  not  so  apply  it,  the  case  of 
profits  appears  not  to  have  been  within  the  contem«- 
platioD  of  the  Legislature  in  passing  stat.  16  &  17  VicL 
c,  97.  Still  the  words  of  sect.  35  are  general,  and  should 
receive  a  construction  according  to  their  natural  mean* 
ng.  On  the  other  hand,  if  the  committee  of  visitors 
do  apply  their  surplus  revenue  to  the  enlargement  of 
their  building  so  as  to  take  in  more  foreign  and  private 
patients,  the  profits  £rom  the  increased  accommodation 
▼onld  firom  time  to  time  also  increase,  and  yet  no 
corresponding  benefit  would  accrue  to  the  parish. «  I£ 
there  is  any  injustice  in  this  the  Legislature  have  not 
provided  against  it,  for  there  is  no  provision  for  making 
the  additional  buildings  rateable. 
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1865.   .        The  whole  question  is  whether  this  asylum  is  within 

The  QviKH     sect  35  of  stat  16  &  17  Fiet  c.  97.    I  am  dearly  of 

Overseen  of  Opinion  that  it  isy  and  therefore  the  appellants  are  not 

FuLBouAH.    asgeasable  at  a  greater  amount  than  that  at  which  the 

land  was  assessed  at  the  time  of  its  purchase  by  them. 

Shee  J.  concurred. 

Judgment  for  the  appellants. 


gWAw,  CowPEB  against  Fletcher. 

.  -  1.  One  of  two  joint-tenants  maj  demise  his  part  to  the  other  with 

^OTnW«wm«#.    ^e  ^^g^l  incidents  of  a  reyereion  and  right  to  distrain. 
*7^JL^        2.  Therefore  where   one  of  throe  co-executors  to  whom   land  was 
toth€  other.        devised  in  trust  agreed  with  the  others  to  pay  a  rent  for  it  and  entered 
j^reaa.  jq^o  possession  and  paid  rent:  Held,  that  the  two  might  distrain  for 

EBtoppO.  jf^nt  m  arrear. 

8.  Semble,  per  Blaekhum  J.»  that  the  one  was  estopped  from  denjing 
that  he  was  tenant 

'TRESPASS  for  breaking  and  entering  a  timber  yaid, 
office,  and  stabling  of  the  plaintiff,  and  taking  away 
his  fixtures,  goods  and  chattels,  and  keeping  him  oat  of 
possession  tbereof,  until  he  paid  the  defendant  a  sum.of 
money  in  order  to  regain  possession  of  them.  There 
were  also  counts  for  money  had  and  receivedi  and  on 
aocoimts  stated. 

Pleas.  First,  to  the  first  count,  Not  guilty,  by  stat. 
11  £r.  2.  c.  19.  s.  21.  Second,  to  the  residue,  Nerer 
indebted.    Issue. 

The  particulars  shewed  that  the  action  was  brought 
in  respect  of  a  distress  which  had  been  put  in  by  the 
defendant  for  rent  aUeged  to  be  due  from  the  plaintiffi 
James  Cowper,  to  Joseph  Cawper  BndJohn  SchoksHague; 
and  claimed  87/.  7«.  6d.,  the  amount  of  the  rent,  and 
4/.  18«.  6ef.  for  expenses  incurred  in  and  about  the 
distress. 
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On  the  trial,  befoie  Mellar  J,,  at  the  Spring  Assizes       1865. 
at  ManeheUer,  it  appeared  that  WiOiam  Cowper,  of  OU-       Cowpea 
ham,  by  his  will,  dated  the  28th  August,  1855,  devised     flktcbib. 
sU  his  real  and  personal  estates  to  his  brothers  Jo$epk 
and  Jamei  Cawper,  and  John  Scholet  Hoffue,  ui  trust  to 
pay  a  legacy  of  1002.,  and  subject  thereto  upon  trust  to 
pay  and  divide  the  residue  unto  and  equally  among 
the  grandchildren  of  his  late  brother   Thomas,   his 
brothers  Joseph  and  James,  and  his  sister,  in  equal 
shares  and  proportions  as  tenants  in  common.     He  also 
appointed  his  brothers  Joseph  and  James,  and  John 
Seholes  Hague,  executors  of  his  wilL 

Soon  after  the  death  of  the  testator  the  personal 
property  was  converted  into  money  and  divided  among 
the  persons  entitled  to  it ;  but  the  real  property,  inclu- 
ding the  timber  yard  and  premises  at  Oldham,  remained 
nnconverted  in  the  hands  of  the  trustees,  the  trustees 
and  the  persons  interested  under  the  will  having  deter- 
mined that  it  should  be  let  to  a  tenant 

On  the  18th  OciOer,  1855,  the  plaintiff  sent  the 
foDowing  proposal  to  his  co-executors. 

*'To  the  the  executors  of  the  late  Wm.  Cowper, 

deceased. 
"  Gentlemen, 

^I  having  entered  upon  the  slate  trade,  and 
having  had  the  offer  of  a  yard  for  a  timber  yard, 
hefinre  accepting  the  same  wish  to  make  some  pro- 
posal to  you.  I  will  take  all  the  slate  and  timber 
hdongbg  you  at  the  yard  and  station  at  Oldham  at  a 
valuation  to  be  made  by  one  person  if  we  can  agree 
upon  one ;  and  if  not,  then  each  party  to  appoint  one, 
and  they  to  appoint  an  umpire  before  they  commence. 
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1865.       ^b®  ^^  yaluer  or  valoers  to  be  empowered  also  to  fix 

Q^^^j,^      the  annual  rent  I  shall  pay  for  the  timber  yard,  office, 

^*  and  stabling,  and  for  a  term  of  years  to  be  fixed  upon 

between  us.    I  will  receive  the  rents  of  the  houses  and 

cottages  at  Oldham  free  of  expense  to  you,  and  see  that 

they  are  kept  in  repair  as  you  request.    The  amount  of 

the  yaluation  to  be  secured  to  your  satisfaction  or  paid 

in  a  month  from  the  delivery  of  the  valuation.    I  iniut 

have  an  answer  in  a  few  days  from  the  date  or  I  shall 

consider  this  offer  rejected. 

'« Yours  Soj. 

(Signed)     ''J5w.  Cawper." 

The  following  document  was  afterwards  signed  by 
the  three  executors,  **  We  the  undersigned,  executors  of 
the  late  Mr.  ff^tn.  Cowper,  deceased,  do  hereby  agree  to 
the  proposal  of  Mr.  James  Cowper^  hereunto  annexed, 
on  condition  that  the  slate  in  transitu,  and  also  all  the 
plant,  moving  stock  and  effects  belonging  to  the  deceased^s 
trades  (excepting  the  gray  mare),  be  included  therein 
and  taken  by  the  said  James  Cowper  on  the  terms  con- 
tained in  his  said  proposal,  and  that  he  do  take  the 
timber  yard,  office  and  stabling  as  a  yearly  tenant.  And 
it  is  hereby  further  agreed  between  all  parties  under- 
signed that  the  valuation  referred  to  in  the  said  proposal 
shall  be  made  by  a  person  to  be  nominated  by  the  under- 
signed John  Schoks  Hajue,  the  decision  of  which  person 
in  the  premises  shall  be  final  and  binding  upon  all 
parties ;  the  payment  of  the  amount  of  the  valuation  to 
be  made  or  secured  as  in  the  said  proposal  is  mentioned. 

"Dated  the  1st  November,  1855. 

*^  Joseph  Cowper, 


(Signed)         ■^  "James  Cowper. 

'John  Schoks  Hague." 
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Afterwards  the  plaintiff  made  a  parol  agreement  with  1865. 
Ikisoo-executorstotakethetimberyard^offioeaandstabling  cowpbk 
at  a  yearly  rent  of  180L  and  entered  into  possession,  flstcbss. 
In  Niwember,  WSZf  the  rent  for  one  year  and  a  half, 
amo!mting  to  270L,  being  due  from  him,  a  distress  for 
that  sam  was  put  in  by  theother  two  execators;  where- 
upon the  plaintiff  wrote  a  letter  requesting  time,  which 
was  allowed ;  and  the  rent  was  subsequently  paid.  In 
May,  1863,  the  rent  was  again  in  arrear,  and  the  plain- 
tiff wrote  a  letter  to  the  solicitor  of  one  of  the  other 
execut(»s,  stating  that  he  was  unable  to  pay  then  but 
offering  to  find  a  bondsman  for  the  rent.  In  September 
following  the  plaintiff  became  bankrupt*  His  assignees 
entered  into  possession  and  paid  all  rent  then  in  arrear 
and  that  which  accrued  due  during  their  possession.  In 
Naoember  the  plaintiff  entered  into  possession  again,  and 
in  May,  1864^  another  distress  was  put  in  by  the  other 
two  executors  upon  his  goods  for  rent  in  arrear.  The 
plaintiff,  in  order  to  get  rid  of  the  distress,  paid  the 
amount,  and  commenced  the  present  action  against  the 
defendant,  who  as  the  bailiff  of  the  other  two  executors 
had  levied  the  distress. 

The  verdict  was  entered  for  the  defendant,  leave  being 
reaerved  to  move  to  enter  it  for  the  plaintiff. 

In  Easter  Term, 

Breti  obtained  a  rule  nisi  accordingly  on  the  ground 
that,  although  Joseph  Cowper  and  John  Schoks  Hague 
might,  by  agreement  with  the  plaintiff  their  co-tenant, 
give  him  as  against  themselves  exclusive  possession  of 
the  joint  property,  yet  that  the  agreement  did  not 
create  such  a  tenancy  as  carried  with  it  a  right  to 
distrain. 

▼OL.  VI.  2  I  B.  &  s. 
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1865. .  JL  G.  WUBamB  shewed  cwne.— The  docaments  which 
CowpsB  passed  between  the  plaintiff  and  his  co-executors,  and 
Flrchsb.  ^  entering  into  possession  of  the  premises  and  payment 
of  rent  to  them,  created  a  tenancy  between  him  and  his 
co-execntors,  unless  it  is  impossible  that  there  can  be  a 
tenancy  between  two  of  three  joint-tenants  and  the 
third.  In  4  Bae.  Abr.  Letuet  (I)  5,  p.  776,  7th.ed.,  it 
is  said,  "If  one  j<nnt-tenant  or  tenant  in  common  makes 
a  lease  for  years  of  his  part  to  his  companion,  it  is 
good;  for  this  only  giyes  him  a  right  of  taking  the 
whole  profits,  when  before  he  had  but  a  right  to  the 
moiety  thereof ;  and  he  may  contract  withhia  companion 
for  that  purpose,  as  well  as  he  may  with  any  stranger." 
And  there  is  a  reference  to  Co.  LiiL  186  a.  The  same 
passage  in  effect  occurs  Id.  JahU'tenants  (I)  2,  p.  496, 
7th  ed.,  with  a  reference  to  PleadalTs  Case  (a),  where 
the  case  was  **  That  a  man  seised  of  lands  in  fee, 
took  a  lease  by  indenture  of  the  herbage  and  pawnsge 
of  the  same  land :  It  was  the  opinion  of  the  whole 
Court,  that  the  same  was  no  estoppel  to  him  to  claim  the 
soil  or  the  freehold :  And  it  was  said  by  Ftawden,  and 
agreed  by  the  Court,  that  if  the  father  and  son  be  joint- 
tenants  for  an  hundred  years,  and  the  son  takes  aleaseof 
his  father  of  the  lands  for  fifteen  years,  to  begin,  &c., 
the  same  shall  conclude  the  son  to  claim  the  whole  term 
or  parcel  of  it  by  surviyor.*'  [Blackburn  J.  It  was 
held  to  be  a  good  contract,  and  to  be  an  estoppel,  not 
that  it  amounted  to  a  demise  to  which  feudal  services 
were  attached.  In  James  y.  Portman  (6),  referred  to 
in  4  Bac.  Abr.  Joint-tenanU  (I)  2>  p.  496,  7th  ed., 

(a)  2  Letm.  169.  (h)  Ow.  102. 
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d.  B.  and  C.  D.  beiDg  joint-tenants^  A.  B.  agreed       1865. 
with  (7.  D.  that  C  i).  should  occupy  all  the  land      cowme 
alone,  and   sow  it  with  his  own  corn.     After   the     ^mouMM^ 
land  was  sown  CI  D.  died>  and  A.  B.  granted  the 
Vxm  to  a  third  person^  who  took  it,  and  the  plaintiff, 
SI  executor  to  C  D.y  brought  trespass.    P9phxim  C.  J. 
s&i^  ".The  action  is  good,  for  one  joint^tenant  may  make 
a  lease  to  liie  other,  although  he  cannot  enfeoff,  for  « 
lease  is  but  a  contract.    And  11  J9.  6.  83v,  one  joint- 
tenant  commanded  the  other  to  occupy  all,  and  in  a 
trespass  he  was  compelled  to  plead  this  as  a  lease.'' 
Feimer  J.  **  agreed,  but  doubted  whether  one  joint-tenant 
cotild  make  a  lease  to  the  other:  but  said,  that  by  the 
oontract  he  had  excluded  himself  from   the  profits.'' 
Whether  it  was  a  lease  or  no  was  left  uncertain.] 

Further,  the  plaintiff's  co-executors  having  assumed 
that  th^  had  power  to  demise  to  him,  and  the  plaintiff 
haying  assented  to  the  demise  and  paid  rent,  he  is 
estopped  from  denying  that  those  who  demised  to  him 
had  sufficient  interest  [^Melbr  J.  At  my  rate,  would 
not  the  estoppd  apply  as  to  two  thirds  of  the  property  ?] 
Though  a  lease  may  be  wholly  Toid,  if  a  man  enters  and 
enjoys  possession  of  the  land  under  it  he  is  bound  to 
pay  rent 

Br^  in  support  of  the  rule. — Before  the  agreement 
between  the  plaintiff  and  his  co-executors,  the  three 
were  in  possession  of  each  and  eyery  part  of  the  whole 
property.  [Blackburn  J.  But  neither  of  them  in  the 
sole  possession.]  The  possession  of  one  joint-tenant  is 
the  actual  possession  of  all.  While  the  agreement  for  a 
tenancy  lasted  the  plaintiff  was  his  own  reversioner;  as 
2  I  2 
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1865.  against  him  there  was  no  reversion  in  his  co-ezecutors 
CowpBR  which  gave  a  right  to  distrain.  {^Blackbum  J.  In  Co. 
Liu,  J86  a,  it  is  said,  "  And  where  two  joint-tenants  be, 
the  one  of  them  may  make  the  other  his  bailifP  of  his 
moiety,  and  have  an  action  of  account  against  him. 
And  one  joint-tenant  may  let  his  part  for  years  or  at 
will  to  his  companion :"  citing  11  H.  3.  60.  83.,  which 
shonid  be  11  IT.  6.  33. ;  which  turned  on  a  question  of 
pleading,  but  does  not  amount  to  much  authority.  It 
is,  however,  plain  enough  what  Lord  Coke  thought] 
When  Lord  Coke  says  that  one  joint-tenant  may  let 
his  part  to  his  companion,  he  does  not  mean  that  he 
can  make  a  lease  with  a  right  to  distrain  but  a  contract 
giving  exclusive  possession.  This  would  entitle  the  latter 
to  maintain  an  action  of  trespass  against  a  stranger,  but 
would  not  give  the  former  a  right  to  distrain  upon  the 
latter.  The  only  persons  who  could  authorize  a  distress, 
or  at  least  avow  for  making  a  distress,  would  be  the 
plaintiff  as  well  as  his  co-executors. 

The  doctrine  of  estoppel  applies  only  where  it  is 
sought  to  contradict  a  state  of  facts  or  an  act  which 
can  by  law  exist. 

Blackbukn  J.  I  am  of  opinion  that  this  rule  must 
be  discharged.  The  action  was  brought  by  one  joint- 
tenant  for  taking  his  goods  under  a  distress,  which  the 
other  joint-tenants,  who  are  the  real  defendants,  justified 
under  a  plea  of  not  guilty  by  stat.  11  (?.  2.  c  19.  s.  21., 
and  therefore  a  defence  is  made  out  if  there  was  the 
relation  of  landlord  and  tenant  between  themselves  and 
the  plaintiff,  and  rent  was  in  arrear  for  which  a  distress 
might  be  made.  Consequently  we  have  only  to  determine 
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vhetber^  oo  the  trial  before  my  brother  Mellar,  there  was        i865. 
endence  of  an  existing  lease  and  rent  in  arrear.  The  facts      cowpke"^ 
are  peculiar,  but  I  think  there  is  enough  to  shew  the  exist-     Yhncnm 
ence  of  the  relationship  of  landlord  and  tenant  to  a  suffi- 
cient extent  to  justify  a  distress.  There  were  three  execu- 
ton  under  a  will,  and  as  such  they  were  also  joint-tenants 
of  this  property ;  and  a  proposal  in  writing  was  made 
to  them  by  the  plaintiff  (himself  being  one  of  them)  to 
take  a  lease  of  a  portion  of  the  property,  viz.,  the  timber 
yard,  office  and  stabling,  and  he  joined  with  his  two  co- 
executors  in  a  written  acceptance  of  that,  which  begins 
with  the  words  **  We,  the  undersigned,  executors  of  the 
late  Mr.  William  Cawper,  deceased,  do  hereby  agree  to 
the  proposal  of  Mr.  James  Cowper  ^^  and  further  on, 
"And  it  is  hereby  further  agreed  between  all  parties 
undersigned  &c.''  and  the  names  of  the  three  are  signed 
underneath  it.    The  enjoyment  of  the  possession  by 
the  plaintiff  was  not  obtained  under  this  inartificial 
agreement,  but  it  throws  light  upon  what  occurred 
afterwards.  Subsequently  a  parol  agreement  was  entered 
into  between  the  parties  by  which   the   plaintiff  was 
to  pay  a  rent  of  180/.,  and  he  afterwards  entered  into 
possession,  paid  rent,  and  on  one  occasion  submitted  to 
a  distress,  all  which  indicates  that  he  supposed  he  was 
tenant    It  is  now  set  up  as  a  defence  that  this  could 
not  operate  as  a  lease,  on  which  rent  might  be  reserved 
and  a  distress  legally  be  made  for  rent  in  arrear  under 
it.    But,  when  it  is  shewn  from  the  language  and  acts 
of  the  parties  that  they  were  agreeing  for  a  lease,  we 
ought,  in  order  to  give  effect  to  their  intention,  to  con- 
strue the  transaction  as  amounting  to  this — the  two  co- 
executors,  who  were  seised  of  two-thirds  of  the  premises 
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1865.  per  my  et  per  tout^  intending  to  girethe  plaintiff  ezdnsive 
CowvKR  possesaion  of  the  ^hole^  agreed  to  let  to  him  those  two- 
Pj^_^^  thirds,  and  allowed  him  to  have  exdosiTe  possession 
of  the  remaining  third,  which  was  his.  In  James  t. 
Batman  (a)  the  Judges  were  not  quite  agreed,  but  there 
is  the  authority  of  Lord  Coke,  in  Co*  LiU.  186  a,  that 
''  one  joint-tenant  may  let  his  part  for  years  or  at  will 
to  his  companion;"  and  I  cannot  understand  those 
words  in  any  other  than  theordinarysenseof  a  lease  with 
the  incident  of  distress  attached  to  it.  I  am  inchned 
to  think  that  the  effect  of  making  a  separate  demise  to 
one  is  a  severance  of  the  joint-tenancy.  Here  then  is  a 
lease  with  a  reversion,  and  a  right  of  distress. 

But  if  a  lease  by  one  joint-tenant  to  another  be  an 
impossibility  in  law,  the  parties  intended  that  in  con- 
sideration of  an  annual  sum  to  be  paid  by  the  plaintiff 
exclusive  possession  of  the  whole  should  be  given  to 
him :  each  of  the  others  retires  from  the  possession  of 
his  part  and  gives  him  exclusive  possession  of  the  whole ; 
and  though  he  was  entitled  to  one  part,  I  incline  to 
think  that  during  his  exclusive  possession  he  would  be 
estopped  from  saying  that  he  was  not  tenant.  Such 
was  the  argtunent  of  that  eminent  person  Phnoden,  in 
PkadalPs  Case  (&),  and  assented  to  by  the  Court,  and  I 
do  not  see  why  we  should  not  support  the  validity  of 
the  distress  on  that  ground  also ;  but  I  think  the  first 
is  the  true'  ground  upon  which  our  judgment  should 
rest 

Mellok  J.    At  the  trial  I  inclined  to  think  that  the 
(a)  019. 102.  (b)  2  Leon.  159. 
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transacticm  operated  by  way  of  estoppel  against  the        1865. 
plamtiC    On  the  motion  for  the  rule  nisi  by  Mr.       cowpn 
Brdtj  we  looked  for  some  authority  upon  the  subject,     Flbtobxb. 
and  not  finding  any  the  rule  was  granted.    Although 
we  haye  not  met  with  much  authority,  I  do  not  think 
that  if  more  time  were  taken  more  would  be  found.     I 
prefer^to  rest  my  judgment  on  the  ground  that  one 
joint-tenant  may  demise  his  part  to  the  other ;  and  the 
usual  incidents  follow,  viz.,  a  reversion  and  rent  for 
which  a  distress  may  legally  be  made.    I  do  not  feel 
the  same  confidence  on  the  question  of  estoppel.  "  The 
authorities  bear  us  out  in  discha]^;ing  the  rule  on  the 
former  ground. 

Shei  J.  The  authority  of  Lord  Coke  is  sufficient  for 
discharging  this  rule.  Difficulties  have  been  pointed 
oat  by  Mr.  Brett,  but  since  the  opiiiion  expressed  by 
Lord  Coke  it  never  appears  to  have  been  doubted  that 
one  joint-tenant  might  let  his  part  to  the  others,  and 
that  if  he  did  so  the  relation  of  landlord  and  tenant  was 
created  which  entitles  him  to  distrain. 

Bule  discharged. 
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1865. 


^^JJ2*^  QuAGLiBNi,   appellant,   Matthews,   respondent 

Cardiff 

Borough  Ad,  The  Caf^t;^B(m>iigfaAet^  1862,25&  26  Viet.  c.  ftxriii.  «.4,eiiadB,  in 

1862,  25  #  26  language  rery  similar  to  stat.  25  G,  2.  e,  36.  s.  2.,  that  "no  house,  room, 

Vict.  c.  czxiii  or  other  place  within  the  borough  shall  be  kept  or  used  for  pablie 

a.  4.  dancing,  music,  or  other  public  entertainment  of  the  like  kind"  without 

Music.  a  licence :  Held,  that  to  bring  a  case  within  the  statute. 

Dancing,  1.  The  music  and  dancing  must  be  an  essential  part  of  the  enter- 

PubUc  enter-  tainment^  and  not  merely  accessories  to  it. 

2.  It  is  not  necessary  that  liie  dancing  should  be  ^  the  pablie. 


/^ASE  stated  under  stat  20  &  21  VicL  c.  43.  i.  2. 

An  information  was  laid  before  justices  of  the 
peace  for  the  borough  of  Cardiff^  by  the  respondent 
against  the  appellant^  under  The  Cbrift^  Borough  Act, 
1862  (25  &  26  Vict  c.  czxiii.  8.  4),  alleging  that  he,  on 
the  14th  November,  1864, ''  did  unlawfully  keep  a  place 
there  called  'TAe  Circus'  for  public  music  and  dandng, 
without  a  license  for  that  purpose  first  had  and  obtained 
from  the  justices  of  the  borough.^'  This  information 
was  supported  by  the  following  evidence. 

Richard  TFatkins. — I  am  proprietor  of  a  wooden 
building  in  St  Mary  Street,  Cardiff^,  which  is  at  present 
occupied  by  the  defendant  Quaglieni.  He  has  occupied 
it  four  or  fire  weeks.  He  pays  me  rent.  He  occapied 
it  last  year  two  or  three  months  and  the  year  before  for 
three  or  four  months.  He  occupied  it  for  a  Circus— an 
equestrian  entertainment— and  did  so  each  year.  Crau* 
examined. — I  have  been  there  many  times^  and  what  I 
saw  there  is  an  exhibition  of  equestrian  skill  and  gym- 
nastics.   I  saw  no  dancing — ^never. 
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Bkhard  Taylor. — I  am  QuagUeni^B  managmg  agent        1865. 
—have  been  for  two  or  three  years.    I  take  the  money    Ouaouwii 
It  the  entranee  firom  the  pnUic.    The  bill  produced    nj^^awn 
(aooompanymg  this  case)  is  on^  issued  for  the  defend* 
ant    It  beajra  date  the  14th  Navemba-  last.    On  that 
e?ening  I  took  the  money  as  usuaL 

Biehard  Lee, — ^I  am  in  QiutgHenfs  service  as  leader 
of  the  band,  which  consists  of  six  instrumental  performers, 
tbey  play  upon  brass  instruments,  ;they  play  composed 
moaic.  On  the  14th  Nimember  1  was  engaged  in  lead- 
ing the  band  in  the  Circus — was  there  £rcmi  half  past 
8e?en  to  half  past  ten.  The  band  played  the  usual 
Circas  music.  We  play  Waltaes,  Polkas,  Quadrilles, 
Galops.  I  cannot  tell  whether  we  played  that  sort  of 
music  on  the  14th.  I  don't  recollect  whether  the  cha- 
racter of  the  music  was  dance  music.  The  Circus  is  not 
I  suppose  carried  on  any  evening  without  dance  music. 
Some  of  the  deSendant's  people  play  without  any  music — 
sach  as  comic  entries,  clowns'  business  and  tumbling. 
I  don't  think  there  was  a  rehearsal  on  the  14th.  There 
is  music  at  rehearsals  for  a  fresh  horse  or  something  of 
that  kind.  Crau-exammed. — ^The  music  is  for  feats  of 
boraemanship.  It  is  necessary  to  have  music  to  aid  the 
horses  in  their  performances :  without  it  they  would  not 
perfixrm  so  readily.  On  the  14th  there  was  no  music 
eioept  for  horsemanship  and  gymnastics:  music  aids 
such  performances.  I  never  saw  a  Circus  without  it. 
In  the  intervals  of  the  performances  there  is  no  music-— 
the  band  ceases  the  moment  the  performance  oeases. 
Be^exammed. — I  suppose  music  is  essential  to  these 
performances. 

Robert  Hales. — I  am  a  druggist.  I  was  in  the  defend- 
ant's Circus  on  the  14th«— saw  Quaglieni  there — heard 
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1865.  Um  tell  Lee  to  b^[in  the  music  when  the  bell  rang. 
QuAOLiBNi  ^^^  ^*^^  played  wlule  I  was  there.  I  heard  mnsic 
HATTHiwf.  *^5C^"**P»^y  *^®  performance.  I  saw  a  lady  perform 
on -horseback — she  went  round  on  horseback — a  man 
with  her  as  countryman — ^they  kept  time  to  the  music 
with  their  feet — it  was  like  dancing — ^the  dress  was  not 
changed.  I  saw  another  lady  in  another  act  dressed  as 
ladies  who  take  acts  of  horsemanship  usually  are.  She 
rode  a  horse  and  jumped  over  some  banners — she  kept 
time  with  her  feet  to  the  music— dancing.  I  saw  Herr 
ChrUtoff  on  the  tight  rope — ^he  danced  to  the  time  of 
the  music — there  was  a  down  there  that  night — ^he  sang 
a  song — ^no  music  with  it — several  parts  of  songs  he 
sung  without  music.  One  song  he  accompanied  himself 
on  the  banjo.  The  band  played  a  short  time  while  the 
tight  rope  was  being  put  up.  I  left  when  the  perfor- 
mance was  over.  I  heard  ''  God  save  the  Queen''  played 
while  the  people  were  going  out  I  recollect  a  perfor- 
mance in  the  Circle  without  horses  or  tight  rope — ^two 
gentlemen  tumbling.  There  was  a  love  affair  between 
the  people  on  horseback.  They  danced  together — one 
on  each  horse.  I  heard  a  Polka  played,  and  there  were 
sets  of  Quadrilles.  There  were  eight  ladies  on  horse- 
back. Crou-^xandned. — As  to  the  lore  affiiir,  they 
danced  on  the  horses — ^they  kept  time  to  the  music- 
knocked  their  feet  about.  I  can't  say  what  they  danced. 
I  don't  know  what  the'  music  was  that  was  played— 4t 
was  dancing  as  fieur  as  I  can  judge — the  motions  of  the 
feet  were  adjusted  to  the  music — the  horses  cantering 
at  the  time— did  not  notice  the  steps.  I  noticed  that 
the  feet  of  both  lady  and  gentleman  kept  time  to  the 
music.    Mrs.  did  different  attitudes  on  the 
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hane-^I  can't  tell  to  what  time.    I  saw  no  dancing  in        1865. 
the  ring.    The  public  did  not  dance.    The  dancing  was     qvaouhix 
just  what  I  have  seen  in  other  Circusea.  yumiuwM. 

Benjamin  Boom. — I  have  been  engaged  in  this  sort 
of  entertamment  for  twenty  years.  I  have  been  a  pro- 
prietor and  manager  nearly  the  whole  time.  These 
equestrian  performances  are  all  learnt  without  music. 
I  hsTe  known  the  performances  gone  through  publicly 
without  music  The  performers  don't  keep  time  to  the 
music  which  only  follows  them.  It  is  rather  a  oold 
affair  without  music  and  disagreeable  to  the  performer. 
Cmt^xamineJL — ^Music  enlivens  the  performers^  but 
does  not  assist  them.  The  horses  are  taught  without 
music.  Music  is  not  essentiaL  They  perform  precisely 
as  well  without  music.  No  equestrian  or  rope  dancer 
can  keep  time  to  the  music.  The  music  follows  the  rope 
dancer  particularly.  Music  is  not  performed  at  the 
lehearsals. 

It  was  contended  for  the  respondent  that  the  music  and 
dancing  performed  brought  the  place  within  the  terms  of 
the  4th  section  of  The  Carc/ij^f  Borough  Act,  1862;  al- 
though they  did  not  of  themselves  constitute  the  whole 
entertainment,  yet  they  were  material  elements  thereof; 
and  that  the  entertainment  meant  by  the  Act  was  not 
eidndvely  such  as  the  public  might  join  in.  The  cases 
of  Gfreea  y.  Baiheroyd  (a),  Bdlia  v.  Beal  (i)  and  Hall  v. 

&^eeii  (e),  all  dedsions  on  a  similar  statute,  the  25  G.  2. 

e.86.,  were  referred  to  in  support  of  this  argument. 
For  the  appeUant  it  was  said  that  the  entertainment 

\si  question  was  not  within  the  meaning  of  the  statute. 

(a)  SCb*.  ^P.  471.  (6)  2£^.  582. 

(c)9£rcA.247. 


478  EASTER  TEBIL 

1866.       That  it  was  essentially  an  exhibition  of  horsemanship 

QuAOLini    and   gTumastics,  and  that  the  music  introduced  was 

Haitbxws.    entirely  subsidiary  to  that;   that  the  public  dancing 

meant  by  the  Act  was  that  in  which  the  public  might 

take  part^  as  in  Casinos,  and  that  in  this  case  there  was 

no  evidence  at  all  of  dancing  properly  so  called. 

The  majority  of  the  Bench  were  of  opinion  that  public 
music  and  dancing  within  the  meaning  of  the  Act  were 
carried  on  by  the  appellant,  it  being,  as  they  considered, 
immaterial  that  such  music  and  dancing  were  parts  oiily 
of  an  entertainment  of  a  different  nature,  and  that  the 
public  did  not  join  in  the  dancing. 

The  question  for  the  opinion  of  the  Court  was,  Whe- 
ther the  place  kept  by  the  appellant  was  a  place  kept 
or  used  for  public  dancing  and  music,  within  the  meaning 
of  The  Cardiff  Borough  Act,  1862. 

The  bill  above  alluded  to  was  as  foUowa : — 

QUAGLIENI'S  CIRQUE-ST.  MART  STREET,  CARDIFF. 

Altered,  ImproTed  and  Re-decorated, 

Will  open  for  the  Season,  on  Monday,  NoTember  14,  and  everj 

Eyening  during  the  week. 

[Here  is  represented  a  horse  dancing  round  the  ring.] 

The   greatest  Company  eTer    concentrated,  and  which  has 

acquired  a  world-wide  celebrity  for  agility,  courage,  skill,  numbers 

and  talent. 

To  add  to  the  attractions.  Signer  Quaglieni  has  engaged,  at  a 
great  expense,  the  Wonder  Herr  Christoff,  the  greatest  Tight- 
rope Dancer  and  Vanlter  in  the  World  0*  whose  extraordinary 
Feats  surpass  everything  ever  seen  in  Cardiff.  Go  and  see  him  I 
His  stay  is  limited. 

The  Scenes  in  the  Circle  wUl  be  of  ihe  most  norel  and  Tsried 
character,  introducing  for  the  first  time  "  Les  Dames  de  laCour,**by 
eight  Ladies,  magnificently  dressed  and  superbly  mounted  on  their 
spirited  chargers,  in  a  series  of  Brilliant  Exercises  and  Equestrian 
Manceuyres. 
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Afltoimding  and  Unparalleled  Horsemanship,  which  mnst  be  1865. 

seen  to  be  comprehended.  

The  magnificent  and  startling  Scenes  in  the  Circle  selected  for      wagliehi 
the  opening  nig&t  will  present  an  assemblage  of  Transeendant     Hattbbws. 
Equestrian  Talent,  bj  the  following  Eminent  Artistes :— ^ 
Josephine^  Emesta  Remeo  Andrea 

Adelaide  Marie  Luigi  Samwells 

Clementine         Katrine  Watson         Antonio 

Eloise  Angeline  Hemmings     Orford. 

The  Entertainments  will  be  Taried  bj  the  introduction  of  the 
Celebrated  Gjmnastic  Artistes— The  Wondrous  Mercatoes,  Signer 
Hogina  and  Sons,  and  the  Marrels  of  Peru  I  Their  First  Appear. 
sDce— whose  eztraordinarj  Feats  have  guned  for  them  the  general 
sdmintion  of 'erery  beholder,  and  the  Press  has  justly  bestowed 
on  them  the  name  of  the  Antipodean  Spirites  of  Jupiter,  or 
Heiculic  Wonders. 

Those  necessary  Auxiliaries,  who  afford  an  infinity  of  fun  and 
Uoghter,  the  Merry  Clowns,  who  will  be  found  the  every  embodi- 
ment of  all  that  can  make  an  eyening  jolly  and  enjoyable.  Every 
regsrd  will  be  paid  to  the  absence  of  any  improper  remarks,  so 
that  all  can  partake  of  the  jocularity  without  contamination. 

Fillifl,  Orford,  Austb,  Hemino,  Milesour  and  the  two  Gro- 
tesques.   Tiddy  on  the  Dingle  in  all  his  Glory !    With 
New  Songs,  Dances,  &c. 

Together  with  a  stud  of  highly  trained-^      __   .„.      _    ^ 
V  ,       .        , .  ,  ..        .,.  I      Thrdling  Feats 

horses  and  ponies,  which  for  agility,  grace-  I  ^ 

fol  ease  and  docility  will  be  found  the  most  f  „  .    ^    . 

.  ,    ^.         ,  ,  .       .    .  I  Gymnastic  Darmg. 

interestmg  and  complete  extant.  -^      "^  ^ 

Adnussion.— Prirate  Box  for  six  persons,  15/.  Stalls,  8/.  Boxes,  2/. 

Pit  and  Promenade,  1/.    Gallery,  6d.    Children  under  ten 
years  of  age,  Boxes,  1/.     Pit  and  Promenade,  6d.     Gallery,  6d. 

Doors  open  at  Seven,  to  commence  at  Half-past. 
Second  Price  at  Nine  o'clock.      Stalls,  1/6.     Boxes,  1/.     Pit 
and  Promenade,  6d. 

Proprietor  and  Director,  A.  Quaglieni.     Manager  and  Agent, 
W.  Taylor.    Leader  of  the  Band,  Mr.  Lee. 

Staimed  a  Co.,  Frlnten  by  StMin  Power,  Hounds  QtA%  Kottlmhain. 
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1865.  The  Cardiff  Borough  Act,  25  &  26  Vict.  c.  cxxiii.,  after 

QuAQLiBHi  '^^ti'^g  *^*  *'  i*  is  expedient  that  further  powers  should 
IfATTBsws.  ^  conferred  with  respect  to  the  granting  of  lioenaes 
for  music  and  dancing  within  the  borough  of  Cardiff^ 
to  the  suppression  of  brothels  and  houses  of  ill-fame 
therein,  to  the  control  and  supervision  of  the  keepers  of 
ale  and  beer  shops,  and  to  the  licensing  of  hadmej 
carriages/'  enacts  as  follows : — 

Sect,  4.  ''  No  house,  room,  or  other  place  within  the 
borough  shall  be  kept  or  used  for  public  dancing,  music, 
or  other  public  entertainment  of  the  like  kind,  without  a 
license  first  had  and  obtained  from  the  justices  of  the 
peace  of  the  borough  (which  said  license  such  justices  are 
hereby  authorized  and  empowered  at  their  discretion  to 
grant)  on  their  general  annual  licensing  daj,  and  under 
the  hands  and  seals  of  a  majority  of  the  justices  then 
assembled ;  and  any  house,  room,  garden,  or  place  kept 
and  used  for  such  purposes  as  aforesaid  without  such 
license  first  had  and  obtained  shall  be  deemed  a  dis- 
orderly house,  and  the  person  occupying  or  rated  as  the 
occupier  of  the  same  shall,  on  conviction  before  any 
two  justices,  be  liable  to  a  penalty,  not  exceeding  10/., 
for  every  day  on  which  he  shall  so  offend :  Provided 
always,  that,  in  order  to  give  public  notice  what  places 
are  licensed  pursuant  to  this  Act,  there  shall  be  affixed 
and  kept  up  in  some  conspicuous  place  on  the  do  oror 
entrance  of  such  house,  room,  garden,  or  place  kept  or 
used  for  any  of  the  said  purposes,  and  so  licensed  as 
aforesaid,  an  inscription  in  large  capital  letters  of  such 
dimensions  as  shall  be  prescribed  in  such  license  in  the 
words  following  'Licensed  pursuant  to  Act  of  Parlia- 
ment,' and  no  such  house,  room,  garden,  or  place  kept 
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or  used  for  any  of  the  said  parposes,  although  licensed        IQOS. 

B8  aforesaid^  shall  be  opened  for  any  of  the  said  purposes^     Quaquui 

eicq»t  between  the  hours  stated  in  the  licensOt  and  the    Matthxws. 

img  and  keeping  np  of  snch  inscription  as  aforesaid 

and  the  said  limitation  in  point  of  time  shall  be  inserted 

in  and  made  conditions  of  e^ery  such  license,  and  in 

case  of  any  breach  of  either  of  the  said  conditions  such 

lioeoae  shall  be  liable  to  be  forfeited  and  revoked  by  the 

JQRtioes  of  the  peace  for  the  borough  at  any  subsequent 

general  annual  licensing  day  or  some  adjournment  there^ 

from;  provided  also,  that  it  shall  be  lawful  for  every 

person  who  shall  think  himself  aggrieved  by  any  order 

of  such  justices  to  appeal  therefrom  to  the  Court  of 

QaeeD^s  Bench  (which  Court  shall  have  power  to  hear 

and  determine  the  same),  whose  order  therein  shall  be 

final'' 

Sects.  ''The  Corporation  from  time  to  time  may  make 
rach  bye-laws,  rules,  and  r^ulations  as  they  think  fit  for 
the  good  government  and  management  of  any  house, 
n)om, garden,  or  place  licensed  under  this  Act  for  public 
dandng,  music,  or  other  entertainment,  and  for  the 
prevention  of  disorderly  conduct  therein,  and  may 
u&pose  penalties  for  the  breach  or  non-observance 
thereof  not  exceeding  52.  for  each  offence/' 

Keane  {Matthews  with  him),  for  the  respondent. — 
The  Cardiff  Borough  Act,  25  &  26  Vict.  c.  cxxiiL  s.  4., 
enacts,  ''No  house,  room,  or  other  place  within  the 
borough  shall  be  kept  or  used  for  public  dancing,  music, 
or  other  public  entertainment  of  the  like  kind"  without 
a  licence.  The  words  "  other  public  entertainment  of 
the  like  kind'*  throw  light  upon  the  rest  of  the  section, 
and  shew  that  the  dancing  need  not  be  by  the  public. 
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1865.  The  language  of  tlie  general  Act  25  G.  2.  e.  36.  is  very 
QuAGLixNi  similar  to  the  present  The  preamble  to  sect  2  says, 
Hatthewb.  ''  Whereas  the  multitade  of  places  of  entertainment  for 
the  lower  sort  of  people  is  another  great  canse  of  thefts 
and  robberies,  as  they  are  thereby  tempted  to  spend 
their  small  substance  in  riotous  pleasures,  and  in  con- 
sequence are  put  on  unlawful  methods  of  supplying  their 
wants,  and  securing  their  pleasures/'  That  section 
speaks  of  any  place  kept  for  public  dancing,  and  several 
decisions  have  taken  place  upon  it  In  Clarke  v. 
Seark  (a)  the  defendant  was  proprietor  of  a  house  where 
persons  of  both  sexes  met  to  amuse  tiiemsdves  by 
dancing ;  they  paid  for  admission,  and  there  were  no  per- 
formers who  exhibited.  Lord  Kenyan  said,  '*  A  house 
of  the  description  of  the  defendant's  was  equally  an 
object  of  regulation  by  the  magistrates  as  any  other; 
as  such  places,  if  not  properly  regulated,  became  the 
resort  of  the  vicious  and  profligate  of  both  sexes.''  In 
Marks  V.  Befgamin  (i),  Parke  B.  said,  p.  568»  '^  In  the 
first  place,  the  house  or  room  must  be  kept  with  the 
defendant's  knowledge;  secondly,  it  must  be  kept^ 
the  purpose  prohibited  by  the  statute;  there  mnst  be 
something  like  an  habitual  keeping  of  it,  which,  how- 
ever, need  not  be  at  stated  intervals;  thirdly,  it  must 
be  public,  to  which  all  persons  have  a  right  to  go,  whether 
gratuitously  or  on  payment  of  money,  no  matter  whether 
paid  to  the  defendant  or  not,  if  he  knows  of  the  payment'^ 
In  Hall  V.  Green  (c)  the  Court  held  that,  if  the  pri- 
mary object  was  to  supply  refreshments,  the  musical 
entertainment  being  only  accessory,  the  case  would 


(a)  1  Esp.  25.  (b)  dM.fJf.  665. 

(r)  9  Exch.  247. 
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come  within  the  statute.  [Giffard,  contA.— Martin  B.  1866. 
rather  disagreed  with  that  decision.]  Several  cases  are  quaolibxi 
there  referred  to,  and  among  them  Archer  v.  fVil'  ||^,^hkw«. 
lagriee  (a).  [He  also  cited  Bellu  t.  Beal  (ft),  Gregory 
▼•  '^*  {c)f  Gregory  v.  Tavemar  (rf>]  The  feats  of 
honemanship  and  exhibitions  of  the  clowns  were  only 
part  of  the  performance ;  there  was  enough  of  music  to 
attract  the  public  to  the  place  without  those  feats  or  ex- 
hibitioiL  **  Poses  plastiques''  are  accompanied  by  music, 
and  there  is  an  opera  in  which  there  is  an  exhibition 
of  persons  skating  gracefully.  [Coekbum  C.  J.  1  do 
not  think  that  the  dancing  by  a  performer  on  the  tight- 
rope, or  a  person  keeping  time  to  music  on  the  back  of 
a  horse  going  round  a  circus,  amounts  to  dancing  within 
this  Act  I  quite  agree  that  dancing  or  music,  if  essen- 
tial parts  of  the  entertainment,  would,  though  it  would 
be  otherwise  if  they  were  merely  subsidiary  to  the 
general  performance.  But  we  cannot  see  firom  the  case 
stated  whether,  the  justices  thought  music  and  dancing 
an  essential  part  of  this  p^formance,  or  whether  they 
convicted  because  they  thought  any  music  or  dancing 
brought  the  case  within  the  statute.]  The  evidence 
shews  that  they  did  not  consider  the  music  and  dancing 
Bterely  subsidiary. 

Biffardj  for  the  appellant. — Conceding  that  this  was 
a  public  entertainment,  it  is  diflScult  to  see  what  the 
point  was  which  the  justices  intended  to  reserve  for  the 
Conrt.  They  seem,  however,  to  have  meant  to  adc 
whether,  supposing  the  music  and  dancing  merely  sub- 

(«)4JEi3».  isa  (d)  gap.  592. 

(c)6a#P.27L  (d)  eafP.280. 

▼W^  VL  2  X  B.  &  S. 
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1865.       sidiary  to  the  general  performance,  the  case  came  within 
QuAGLTENi    ^^^  statute :  which  it  would  not. 

V. 

Matthews. 

CocKBURN  C.  J.     There  was  evidence  before  the 

justices  on  that  subject,  on  which  thejr  ought  to  hare 

made  up  their  minds  one  way  or  the  other.    The  case 

must  be  remitted  to  them  with  that  intimation  of  our 

opinion. 

Shee  J.  concurred. 

Case  remitted. 


^y^i      O'Hanlan  against  The  Great  Western  Railway 
"  Company. 

Action  against  * 

carrier  for  • 

nondelivery  In  An  action  against  a  railway  Company  for  the  nondeliyeiy  of  drapery 

of  goods,  goods,  the  measure  of  damages  is  the  price  at  which  the  piods  can  be 

Measure  of  obtained  in  the  market,  if  there  be  one  at  the  place  and  time  at  which 

damages,  they  ought  to  haye  been  deliTered ;  if  not,  the  damages  must  be  ascer- 

Market  value,  tained  by  taking  into  consideration,  in  addition  to  the  cost  price  and 
the  expense  of  transit,  the  reasonable  profit  of  the  importer. 

'T^HE  declaration  stated  that  the  defendants  were 
carriers  and  used  and  were  accustomed  to  cany  and 
convey  goods  by  railway  from  Leeds  to  Neath  for  reward 
to  them  in  that  behalf^  and  thereupon  the  plaintiff,  at 
the  request  of  the  defendants,  delivered  to  the  defend- 
ants a  package  of  doth  to  be  by  them  carried  and  con- 
veyed, by  railway,  from  Leedi  to  Neath,  and  there  to  be 
delivered  by  the  defSendants  for  the  phintiff  within  a 
reasonable  time  then  next  ensuing,  for  reward  to  the 
defendants  in  that  behalf;   and  the  defendantf>  then 
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leoeived  the  goods  irom  the  plaintiff  to  be  carried  upon 
those  tenns,  and  although  the  plaintiff  did  all  things  necea- 
saiyand  all  things  and  conditions  happened  &c.^  yet  the 
de&adants  did  not  nor  would  earrj^  convey  and  deliver  the 
goods  within  such  reasonable  time,  but  wholly  neglected 
snd  omitted  so  to  do^  and  then  so  carelessly^  negligently 
and  improperly  behaved  and  conducted  themselves  in 
the  premises,  that  by  and  through  the  mere  carelessness^ 
negligence  and  improper  conduct  of  the  defendants  in 
tkt  behalf  the  goods  remained  undelivered  for  a  long 
and  unreasonable  time^  and  the  same  became  wholly  lost 
to  the  plaintiff^  whereby  and  by  means  of  which  premises 
the  plaintiff  had  not  only  lost  the  goods^  but  also^  by 
means  of  the  premises,  the  plaintiff  had  been  greatly 
iDJared  and  damnified,  in  not  being  able  to  carry  on  his 
trade  and  business  of  a  draper,  for  want  of  the  goods. 
Damages,  50£. 

Plea.     The    defendants    brought   into  Court    22/., 
alleging  that  it  was  sufficient  to  satisfy  the  plaintiff's 

Issae. 

The  following  were  the  particulars  delivered : — 

£.    s.    (L 
"77i  yards  Blue  R.N.  Pilot,  not 
delivered  -        -        - 

IB       ditto        not  delivered 
52  yards  Steel  Doe,  not  delivered 
Canvas 


Ikms  through  non-delivery,  &c 


•    12    5 

6 

2  15 

6 

■      6    8 

4 

0    1 

6 

20  10 

9 

■    12  12 

0 

£83    2 

9" 
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On  the  trials  before  BlacKburn  J.,  at  the  Glamorgatt- 
'  shire  Spring  Assizes^  it  appeared  that  the  plaintiff  was  a 
dealer  in  cloth,  who  travelled  periodieallj  in  the  conn- 
ties  of  Glamorgan  and  Carmarthen^  and  ordered  goods 
to  meet  him  at  various  places,  where  he  intended 
to  put  them  np  for  sale  or  offer  them  to  customers. 
Early  in  November^  1864,  he  bought,  at  Ltedi^  a  bale 
of  drapery  goods,  chiefly  royal  navy  pilot  cloth,  con- 
sisting of  three  parcels,  and  caused  them  to  be 
delivered  to  the  defendants  at  Leeds  to  be  carried  to 
Neathf  in  Glamorganshire,  the  carriage,  which  was  5«.| 
not  being  paid ;  and  they  reached  the  station  of  The 
Vale  of  Neath  Railway  Company  at  Neath^  that  line  of 
railway  being  the  usual  and  proper  course  of  transit  for 
goods  from  the  North.  The  plaintiff  applied  at  the 
Great  Western  Railway  Station  at  Neath,  but  could 
obtain  no  tidings  of  the  goods  there,  and  they  never 
reached  him.  The  invoice  price  of  the  goods  was 
20/.  10s.  9d.,  but  the  cost  price  was  20/. ;  10s.  9^  being 
taken  off  as  discount  for  ready  money.  The  plaintiff, 
who  was  called  as  a  witness,  deposed  that  the  goods  at 
Neath  were  worth  more  than  25/.  There  was  no  whole- 
sale market  for  cloth  goods  at  Neath. 

The  learned  Judge  did  not  leave  to  the  jury  any 
question  as  to  special  damage,  as  being  too  remote, 
because  the  plaintiff  had  not  communicated  to  the  rail- 
way Company  that  the  goods  were  intended  for  any 
particular  trade,  but  directed  the  jury  that  the  value  of 
the  goods  at  the  place  of  destination  was  something 
more  than  their  value  at  the  place  of  ddiveiy  to  the 
railway  Company,  and  that  they  might  therefore  give  a 
verdict  for  more  than  22/.,  the  sum  paid  into  Court. 
The  jury  gave  a  verdict  for  the  plaintiff  for  8/.  beyond 
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that  8imi,  leave    being   reserved  to  move    to    enter 
the  rerdict  for  the  defendants  if  the  Court  should  be 
of  opinion  that  there  was  no  evidence  on  which  the  jury 
could  reasonably  find  more  damages  than  22/. 
In  this  Term  Grove  obtained  a  rule  nisi  accordingly. 
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/.  W,  Bmoen  shewed  cause.— The  plainti£P  is  entitled 
to  recover  the  value  of  the  goods  at  Neath  plus  the 
interest  on  the  price  he  paid  for  themi  and  damages  for 
delay  occasioned  by  non-delivery.  These  are  damages 
nco?erable  within  the  rule  laid  down  in  Hadley  v.  Bax^ 
endfik  (a).  The  interest  on  the  cost  price  of  the  goods 
for  four  months  between  the  purchase  of  them  early  in 
November,  1864,  and  the  4th  March,  1866,  when  the 
defendants  paid  the  22iL  into  Court,  calculated  at  the 
rate  of  20/.  per  cent.,  the  interest  which  the  plaintiff 
▼oold  have  been  obliged  to  pay  for  money  borrowed, 
amoonts  to  1/.  7s.  4d.,  and  the  defendants  brought  into 
Court  only  1/.  9«.  8J.  beyond  the  cost  price. 

The  value  of  the  goods  at  Neath  is  the  cost  price  of 
them  at  Leeds  plus  the  cost  of  the  carriage  to  Neath 
and  the  profit  to  be  made  by  the  importer  on  the  sale 
of  them  at  Neath.  In  Rice  v.  Baxendale  (&),  where  the 
facts  were  like  these,  Bramwett  B.  said,  p.  100,  <'  What 
is  the  loss?  It  is  the  value  of  the  goods  at  Maidstone/' 
I. «.,  the  place  where  the  goods  were  to  be  delivered ;  and 
it  was  held  that  the  plaintiff  was  entitled  to  SL  more 
than  the  goods  cost  at  Leeds,  the  place  firom  which  they 
were  sent  In  that  case  the  plaintiffs  proved  that  articles 
ainular  to  those  delivered  to  the  defendant  by  the  plain- 
tifi  oonld  not  be  purchased  by  them  at  Maidstone  under 
U  6d.  a  yard  more  than  was  charged  by  the  manufac- 

(a)  9 Exeh. 341.  (*)  7H.fN.96. 
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turers  j  and  the  plaintiffs  in  their  particnlars  claimed  3/. 
for  "  travelling  and  other  expenses.''  In  Black  v.  Box- 
endale  (a)  it  was  held  that  the  jury  might  give  as 
damages  the  reasonable  expenses  incurred  in  oonse- 
qnence  of  the  non^delivery  of  goods.  [He  also  cited 
Gee,  appt..  The  Lancashire  and  Yorkshire  Railway  Com-' 
pant/,  respts.  (b),  and  Wilson  t.  The  Lancashire  and 
Yorkshire  Railway  Company  (c).] 


Grove,  Giffard  and  Ollivant^  in  support  of  the  rule.^ 
The  proper  measure  of  the  damages  which  the  plaintiff 
is  entitled  to  recover  is  the  ordinary  value  of  the 
goods  at  the  place  of  consignment  at  the  time,  with 
reasonable  interest  for  the  money  invested  in  the  pur- 
chase.   The  sum  of  lO^.  9d.  which  was  taken  off  for 
prompt  payment  would  be  a  fair  measure  of  the  interest 
The  defendants  brought  into  Court  the  cost  price  of  the 
goods  and  about  10/.  per  cent,  on  that  amount.  Damages 
for  inconvenience  suffered^  or  for  depreciation  in  the 
value  of  the  goods  by  reason  of  delay  in  delivering  them, 
are  not  recoverable  without  proof  of  special  damage. 
The  plaintiff  might  have  ordered  a  fresh  supply  of  cloth 
from  Leeds  at  the  same  wholesale  price  he  paid  for  the 
cloth  in  question,  there  being  no  evidence  of  any  rise 
in  the  market  price.     The  rule  laid  down  in  Hadley  ▼• 
Baxendale  {d)  does  not  allow  the  element  of  importer's 
profit  to  be  taken  into  calculation.      In  Gee,  appt.. 
The    Lancashire    and    Yorkshire    Railway    Company, 
respts.   {b)i  which  was  .an    action   for  delay  in  the 
delivery  of  cotton  to  miUowners,  Wilde  B.  said,  p.  221, 
*'  I  think  that,  although  an  excellent  attempt  was  made 


(a)  1  Exch,  410. 
(c)  9  a  B.  N,  8.  632. 


(d)  9Sxck.Ml. 
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in  Badky  ▼.  Baxendale  {a)  to  lay  down  a  rule  on  the 
subject,  it  will  be  found  that  the  rule  is  not  capable  of  ' 
meeting  all  cases;  and  when  the  matt^  oomes  to  be 
further  considered,  it  will  probably  turn  out  that  there 
is  DO  such  thing  as  a  rule,  as  to  the  legal  measure  of 
dam^es,  applicable  in  all  cases/'    \^BJachbum  J.  Those 
observations  have  been  excepted  to  by  other  Judges  as 
shirking  the  question  and  enabling  a  juiy   to  give 
damages  which  the  law  will  not  allow.]    In  WiUon  v. 
The  Lancashire  and  Yorkshire  Railway  Company  (jb), 
where  the  rule  laid  down  in  Hadley  v.  Baxendale  (a) 
▼as  applied    in   an   action    for  delay   in   delivering 
doth,  it  was  held  that  the  plaintiff  was  entitled  to 
recover  as  damages  the  amount  of  the  diminution  in 
Talue  of  the  doth  by  reason  of  the  season  for  selling  it 
having  passed,  but  not  the  loss  of  anticipated  profits.   In 
Rke  V.  Baxendale (c)  Pollock  C.  B.,  p.  102,  said,  ''The 
onlj  principle  that  we  lay  down  is  that  when  goods  are 
delivered  to  a  carrier  to  be  carried  from  A.  to  B.,  and 
are  lost^  the  owner  is  entitled  to  the  value  of  the  goods 
9iB":  he  does  not  put  it  on  the  ground  of  delay. 
BramweU  B.  said, ''  I  agree,  with  this  qualification,  that 
the  value  of  the  goods  is  the  price  for  which  they  can 
be  got  to  the  place  of  consignment,  not  at  that  place/' 
Martin  B.,  in  the  course  of  the  argument,  p.  100,  said, 
''The  loss  is  the  sum  at  which  the  goods  could  be 
replaced  at  Maidstone,  and  the  proper  mode  of  re- 
phidng  them  is  to  purchase  them  not  of  a  tradesman, 
but  of  the  manufacturer.^'     [Blackburn  J.    That  is,  if 
A.  losea  a  bale  of  cloth  belonging  to  B.  he  would  have 
to  pay  B.  the  sum  for  which  it  could  be  purchased  at 

(a)  9Exch.  341.  (b)  9  C.  B.  K  8.  632. 

(c)  1  K^N.  96. 
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a  wholesale  warehouseman  and  not  at  a  retail  dealer. 
But  the  judgment  of  the  Court  added  something 
more  to  that  sum.  In  Bridge  v.  Wain  (a),  which  was 
an  action  against  the  defendant  for  breach  of  contract  in 
delivering  goods  for  sale  in  China  which  were  not  of  the 
kind  and  quality  contracted  for,  there  being  no  eyi^jeuce 
of  the  sum  actually  produced  by  the  sales,  it  was  rather 
impudently  contended  that  the  plaintiff  could  not  re- 
cover more  than  the  difference  in  value  between  the 
article  delivered  and  that  contracted  for  without  refer* 
ence  to  any  specific  and  particular  loss  resulting  firom 
the  loss  of  sale  in  China ;  but  Lord  EUenbcraugh  said, 
p.  606,  ''I  am  decidedly  of  opinion  that  by  value,  is  to 
be  understood,  the  value  which  the  plaintiff  would  have 
received  had  the  defendant  faithfully  performed  hii 
contract.''  Are  not  the  jury  to  consider  all  the  elements 
which  would  regulate  the  market  price  at  Neath  f  Is 
not  the  reascmable  profit  of  the  importer  in  consequence 
of  his  risk  and  the  trouble  and  skill  which  he  must 
employ  one  of  those  elements  ?]  If  the  importer's  profit 
is  to  betaken  into  account  the  carrier  of  goods  would  be 
liable  for  all  accidental  fluctuations  in  the  market,  which 
are  matters  of  speculation  with  the  tradesman  but  are 
not  in  the  contemplation  of  the  carrier.  The  value  of 
goods  at  a  particular  plaee  is  what  a  person  having 
them  there  could  sell  them  for,  not  what  he  eould  buy 
them  for.  Great  uncertainty  will  be  introduced  if  a 
jury  may  give  the  importer's  profit  without  any  evidence 
to  enable  them  to  arrive  at  a  reasonable  conclusion. 
\Blackhum  J.  Where  firom  the  nature  of  things  it  is 
impossible  to  give  evidence  we  must  allow  the  jury  to 
bring  tbeir  common  sense  and  experience  to  bear  on  the 
sulrject.] 

(a)  1  stark.  501 
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BucKBtniN  J.  The  case  has  been  fully  discussed^  and 
ve  are  of  opinion  that  the  rule  should  be  discharged. 
The  leave  reserved  was  to  enter-  the  verdict  for  the 
defendants,  if  there  was  no  evidence  on  which  the  jury 
could  reasonably  find  more  damages  than  221,  which 
had  been  brought  into  Court.  The  goods  originally  cost 
at  Leeds,  cash  down^  20/.,  the  price  in  the  invoice  being 
2(V.  lOf.  dd.  They  were  sent,  by  the  defendants'  railway^ 
to  Neaih^  where  they  ought  to  have  arrived  early  in 
N(foember,  but  they  were  lost.  It  was  agreed  in  the 
course  of  the  argument  that  the  rule  laid  down  in  Rice  v. 
Baxendak  {a)  applies  to  the  present  case^  viz.,  that  setting 
aside  all  special  damage  the  natural  and  fair  measure  of 
damages  is  the  value  of  the  goods  at  the  place  and 
time  at  which  they  ought  to  have  been  delivered  to  the 
owner.  Now  the.value  of  the  goods  at  the  place  of  de- 
livery must  be  the  market  price,  if  there  is  a  market 
there  for  such  goods :  if  there  is  not,  either  from  the 
amallness  of  the  place  or  the  scarceness  of  the  particular 
goods,  the  value  at  the  place  and  time  of  delivery  would 
have  to  be  ascertained  as  a  fact  by  the  jury,  taking  into 
consideration  various  matters,  including,  in  addition  to 
the 'cost  price  and  expenses  of  transit,  the  reasonable 
profits  of  the  importer,  which  are  adjusted  by  what  is 
called  the  higgling  and  bargaining  of  the  market.  Neath 
was  a  place  where  there  was  no  market  for  such  goods 
88  these,  and  the  jury  were  therefore  to  take  into  eon- 
sideration  those  elements.  Where  there  is  a  market  for 
goods  of  a  particular  Bescription  and  they  are  actually 
sold,  the  price  at  which  an  importer  sells  them  is  regu- 
lated by  his  own  average  costs  and  charges,  together  with 


1865. 

CHahuui 
▼. 

Grbat 
Wbbtiut 

Railway 
CompaDjr. 


492 


1865. 


O'QANLAtf 

T, 

6&EAT 

Westkrh 

Railway 
Companj. 


[EASTER  VACATION.! 

his  average  profit.  For  instance^  the  value  of  cottoB  at 
~  Liverpool,  upon  an  average^  exceeds  the  value  of  cotton 
in  the  Southern  States  of  North  America  together  with 
the  freight^  costs  and  charges  attendant  upon  its  trans- 
port, otherwise  no  person  would  import  it.  The  importer's 
profit,  therefore,  is  an  element  in  the  market  price  of 
goods.  Where  there  is  no  market  from  the  nature  of  the 
thing  no  evidence  of  what  the  importer's  profit  is  can 
well  be  given,  and  the  jury  must  say  what  is  the  fair  and 
reasonable  profit  which  persons  in  the  ordinary  course 
of  business  would  be  likely  to  make.  In  the  present  case 
there  was  an  intelligent  jury,  consisting  of  men  of  business 
in  Glamorffanshire,  who  would  know  what  were  the  profits 
of  persons  who  brought  goods  firom  a  manu£Bu;toring 
district  to  a  town  in  fFales.  The  defendants  paid  into 
Court  a  sum  calculated  at  something  less  than  10/.  per 
cent,  on  the  cost  price  to  cover  interest,  expenses,  and 
everything  else.  The  question  reserved  is,  were  the  jniy 
warranted  in  giving  the  plaintiff  more  ?  The  jury  have 
found  25/.  damages.  I  think  they  were  very  liberal  in 
doing  so,  but  I  cannot  say  they  were  wrong. 


Mellor  J.  After  considerable  hesitation  I  concur 
with  my  brother  Blachbunu  It  appears  to  me  that  we 
cannot  lay  down  the  rule  that  the  value  of  the  goods  at 
Neath,  in  the  absence  of  evidence  of  any  market  price 
there,  must  be  limited  to  the  price  paid  at  Leeds  plus  the 
freight  Another  element  must  be  taken  into  considera- 
tion, viz.,  the  importer's  profit :  no  man  brings  goods 
•from  Leeds  to  Ne(Uh  fpr  the  purpose  of  selling  them  with- 
out adding  to  their  price  something  beyond  the  cost  of 
carriage,  and  that  addition  is  the  importer's  profit.    My 


XXVm.  VICTORIA. 


493 


brother  BramwelPs  view  in  Riee  v.  Baxendale  (a),  which 
was  a  plaint  in  the  Sherifb'  Court  of  London,  is  not 
inconsiatent  with  this:  he  aaya,  pp.  101-2,  "If  the 
case  were  again  sent  down,  no  donbt  the  Jndge 
would  find  that  the  goods  were  worth  more  at  Maidstone 
than  at  Leeds."  I  think  he  must  have  acceded  to  the 
view  that  something  should  be  added  beyond  the  mere 
freight  In  the  present  case  the  defendants'  counsel 
contended  that  there  ought  to  be  some  evidence  on  which 
the  estimate  of  importer's  profit  should  be  based.  I  do 
not  see  what  evidence  could  be  given.  The  addition 
most  be  assessed  by  the  jmry  acting  upon  their  own 
experience  and  knowledge  of  business.  In  the  present 
instance  they  have  given  with  a  very  liberal  hand,  but 
we  are  not  dealing  with  the  question  of  excessive  damages 
The  question  is^  whether  the  verdict  ought  to  be  entered 
for  the  defendants  or  to  stand  for  the  plaintiff;  and  I 
cannot  say  that  the  verdict  ought  to  be  entered  for  the 
defendants  by  rejecting  all  elements  of  computation 
except  the  cost  of  the  goods  at  Leeds  plus  the  freight 


1865. 
0'Habi.ah 

V. 
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Shxb  J.  When  a  carrier  fails  to  deliver,  at  the  proper 
time^  goods  which  have  been  entrusted  to  him  to  carry 
for  reward^  the  person  to  whom  they  belong  is  entitled, 
after  a  reasonable  time  has  elapsed,  to  supply  himself 
with  similar  goods  at  the  place  where  the  carrier 
contracted  to  deliver  them  and  to  recover  the  cost  of 
thoae  goods  from  him.  ^  If  there  is  a  regular  market 
for  such  goods  at  that  place,  it  is  dear  that  he  has 
sustained  no  damage  beyond  the  amount  of  what  would 
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hare  been  the  cost  to  him  of  his  goods  and  of  the 
difference  between  that  cost  and  the  market  price  where 
theyonght  to  have  been  delivered  to  him  of  other  goods 
of  the  same  kind.  If  at  that  place  there  are  no  snch 
commodities,  except  charged  with  a  profit  beyond  their 
original  price  and  the  cost  of  their  carriage,  then  that 
profit  is  an  element  of  their  market  price  and  of  the 
amount  of  his  damage.  But  if  there  is  no  market  and 
there  are  no  persons  from  whom  such  goods  can  be 
bought  at  the  place  except  at  an  excessive  pricey  a 
reasonable  construction  of  the  rule  laid  down  in  Hadley 
v.  BaxendaU  (a)  would  entitle  the  plaintiff  to  the 
reasonable  price  of  the  goods  at  that  place,  and  that 
would  be  ascertained  by  calculating  the  probable  profits 
which  dealers  who  might  sell  goods  of  that  kind 
there  would  make  on  the  prime  cost  of  the  goods 
at  the  place  of  manufacture,  and  the  cost  of  their 
carriage.  Therefore,  the  direction  to  the  jury  was  right; 
and  they  might  properly  give  the  plaintiff  damages, 
including  something  for  his  profit  on  the  transaction. 

Rule  discharged  {b). 


(a)  9Exch.  341. 


(h)  See  tbe  next 
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1865. 

WmiAMS  against  Retnolds  and  another  (a),     ^Sj^Timi 

On  the  lot  April  the  plaintifP  and  the  defendants,  who  were  cotton   Contract  for 
htAsn  at  lAvmool,  entered  into  a  contract,  by  which  the  defendants  9aU  ofgoodi. 
agreed  to  sell  to  the  plaintiff  500  picnls  Ckma  cotton,  at  \&^,  per  lb.,  to   Nondelivery. 
M  deliTered  in  Aufftut,   guaranteed  fair.      On   the   2oih  May  the  Meaeure  of 
plaintiff  made  a  contract  to  aeU  io  M,  ^  A,  the  same  qnantity  and  damagee. 
qulitjr  of  cotton  at  19|<2.  per  lb.,  to  be  deliTered  in  Avgtut    It  is  the  Loee  ofprqfU 
pnctice  at  Liverpool  for  purchasers  of  cotton  to  resell  before  the  time  from  reeale, 
tor  deliTery.    The  defendants  had  not  fulfilled  their  contract  on  the  last 
<^J[  of  Augiui  :  on  which  day  the  price  of  cotton  was  V^d,    In  an 
wtion  for  breach  of  contract  whereby  the  plaintiff  was  incapacitated 
fiom  perfonning  his  contract  with  li,^  A.\  held,  that  the  measure  of 
damages  was  the  difiference  between  the  contract  price  and  the  market 
price  on  the  last  day  for  deUTery,  and  that  the  plaintiff  was  not  entitled 
to  lecorer  damages  for  the  loss  of  profit  from  that  contract. 

'PHE  declaration  was  on  a  contract  for  the  sale  of 
cotton  by  the  defendants  to  the  plaintiff,  at  the 
price  of  16|rf.  per  pound,  to  be  delivered  in  the  month 
of  Augusit  1864,  alleging  as  a  breach  that  the  plaintiff 
was  thereby  incapacitated  from  performing  a  sub-contract 
for  the  sale  of  the  cotton  at  a  higher  price,  and  lost 
the  profit  he  would  have  received  firom  the  performance 
of  the  sub-contract.  There  were  several  pleas  traversing 
allegations  in  the  declaration,  and  issues  thereon. 

On  the  trial,  before  Shee  J.,  at  the  Spring  Assizes  at 
Lherpool^  it  appeared  that  on  the  1st  April,  1864,  the 
plaintiff  and  the  defendants,  who  were  cotton  brokers  at 
Itvef7MN>4  entered  into  a  contract,  by  which  the  defendants 
agreed  to  sell  to  the  plaintiff ''  about  500  piculs  of  China 
cotton,  at  16|rf.  per  lb.,  to  be  delivered  in  August,  this 
year,"  "  guaranteed  feir."  On  the  25th  May  the  plaintiff 
niade  a  contract  with  Messrs.  MayaU  jp  Anderson,  at 
Ixoerpool,  to  deliver  to  them  the  same  quantity  and 
quality  of  cotton  in  August,  at  19f  dL  per  lb.  On  the 
27th  August  250  piculs  of  cotton,  ex  General  Patman, 
(a)  See  the  preceding  case. 
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1865.  were  declared  by  the  defendants  to  the  plainti£P;  and 
Williams  ^^  t^e  same  day  the  declaration  was  sent  by  the  plaintiff 
Rktnolds.  ^^  ^^  vendees.  A  sampling  order  passed  on  the  30th 
August f  and  about  fi^e  o'clock  on  the  afternoon  of  the 
8rd  September  samples  were  obtained  by  the  plaintiff  and 
on  that  day  the  cotton  was  delivered  to  him.  The  cotton 
declared  weighed  only  23,224  lbs.,  instead  of  32,250  lbs., 
leaving  a  deficiency  of  9026  lbs.  j  and,  reckoning  a  picul 
at  129  lbs.,  the  difference  between  the  500  picols  con- 
tracted for  and  the  quantity  delivered  was  41,276  lbs. 
On  the  81st  August  and  1st  September  the  market 
price  of  cotton  such  as  that  contracted  for  was  18^. 
On  the  1st  September  the  plaintiff's  vendees  gave  him 
notice  that  they  would  not  take  the  cotton;  which 
notice  the  plaintiff  passed  on  to  the  defendants. 

It  was  admitted  that  in  the  ordinary  course  of  busi- 
ness at  Liverpool  contracts  for  *' forward  delivery*'  of 
cotton  are  sold  in  the  market,  and  pass  from  hand  to 
hand  before  the  day  of  delivery.  The  defendants  had 
no  notice  of  the  plaintiff's  contract  with  MayaU  jr 
Anderson  until  the  sampling  order -came  in  on  the  30th 
August. 

It  was  admitted  that  the  plaintiff  was  entitled  to  re- 
cover the  difference  between  the  contract  price  and  the 
market  price  of  the  cotton  on  the  last  day  of  deliveiy,  the 
81st  August^  which  would  be  257/.  \9s.  6d.  The  plain- 
tiff claimed  damages,  including  the  loss  of  profit  which 
he  would  have  realized  on  the  resale  of  the  cotton, 
which  would  be  515/.  9s,  6d. 

A  verdict  was  taken  for  the  plaintiff  for  51521  9s.  6d., 
leave  being  reserved  to  the  defendants  to  move  to  reduce 
the  verdict  to  2571  19s.  6rf.,  if  the  Court  should  be  of 
opinion  that  the  measure  of  damages  was  only  the  differ- 
ence between  the  contract  price  and  the  market  price 
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on  the  last  day  for  delivery^  that  is,  the  Slst  Aufftut,        1865. 
when  the  breach  of  contract  occurred.  Williams  ~ 

In  Easter  Term  Quoin  obtained  a  rule  nisi  accordingly,     bmyholds. 

R.  G.  WiUiamt  shewed  canse. — The  loss  of  profit 
from  the  resale  of  the  cotton  by  the  plaintiff  at  an 
sdvanced  rate  is  Intimate  special  damage  recover- 
able in  this  action.  In  Sedgwick  on  DamageB^  p.  260, 
2nd  ed.,  it  is  said,  *'  When  contracts  for  the  sale  of 
chattels  are  broken  by  the  vendor  &iling  to  deliver  the 
property  according  to  the  terms  of  the  bargain,  it  seems 
to  be  well  settled,  as  a  general  rule,  both  in  England 
and  the  United  States^  that  the  measure  of  damages  is 
the  difference  between  the  contract  price  and  the  market 
▼aloe  of  the  article  at  the  time  when  it  should  be 
delivered,  upon  the  ground  that  this  is  the  plaintiff's  real 
loss,  and  that  with  this  sum  he  can  go  into  the  market 
and  sapply  himself  with  the  same  article  from  another 
vendor.'^  But  in  the  present  case  the  defendants  had 
&o  opportunity  of  going  into  the  market  and  buying 
cotton  to  supply  their  vendees  until  the  time  for  the 
deUveiy  of  the  cotton  to  them  had  expired :  they  were 
not  bound  to  get  cotton  for  their  vendees  before  that 
time,  and  so  run  the  risk  of  having  cotton  lying  on 
their  hands.  {^Crompton  J.  The  object  of  this  contract 
is  that  the  seller  may  have  the  chance  of  delivering  when- 
ever, within  certain  limits,  it  will  be  most  advantageous  to 
him.  Blackburn  J.  And  a  prudent  purchaser,  relying  on 
this  contract,  would,  in  making  a  contract  with  his  veur 
dees,  have  taken  a  margin  of  a  week.  There  is  an  old  case 
in  which  A.,  having  promised  to  pay  a  sum  of  money  to  J?., 
broke  his  promise,  and  B.  being,  in  consequence,  unable 
to  fulfil  his  engagements,  became  bankrupt,  and  sought 
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1865.       to  fix  A.  with  the  loss  consequent  on  his  breach  of 
Williams"  promise^  but  it  was  held  too  remote.     He  also  referred 
Retnolds.     *^  PothierTraite  des  Obligaiwns^  partie  1,  chap.  2,  art.  3, 
sect.  161.]   It  must  not  be  taken  that  the  seller  contem- 
plates breaking  his  contract,  and  so  looks  to  the  price  at 
the  last  day  for  fulfilling  it. 

No  inflexible  rule  as  to  the  measure  of  damages  can  be 
laid  down,  but  the  jury  are  at  liberty  to  look  at  all  the 
circumstances.  The  damages  claimed  in  the  present 
case  are  within  the  rule  laid  down  in  HadUy  y.  Boxen* 
dak  (a):  if  it  had  been  left  to  them  to  give  such  damages 
as  were  the  natural  consequence  of  this  breach  of  con- 
tract, they  would  have  included  the  profit  the  plaintiff 
would  have  made  at  the  time  of  the  breach ;  Smeed 
y.  Foard  (b).  Also  all  persons  dealing  on  the  Liverpool 
Cotton  Exchange  are  aware  of  the  practice  of  purchasers 
of  cotton  to  resell  it  at  a  higher  price,  and  therefore 
the  loss  of  profit  from  the  resale,  if  the  defendants 
did  not  fulfil  their  contract,  was  in  the  contemplation  of 
the  parties  at  the  time  of  the  contract.  There  is  no  case  in 
point*  Gee,  appt.,  7%e  Lancashire  and  Yorkshire  RaHway 
Company,  respts.  (c),  and  WUson  v.  The  Lancashire  and 
Yorkshire  Hailtaay  Company  (d)^  were  actions  against 
carriers.  Randall  v.  Raper  (e)  was  a  case  of  warranty. 
In  Barries  v.  Hutchinson  (/),  where  the  defendants  con- 
tracted to  sell  to  the  plaintiffs  75  tons  of  caustic  soda,  to 
be  delivered  in  June^  July  and  August,  and  the  defendants 
knew^  at  the  time  of  entering  into  the  contract,  that  the 
plaintiffs  bought  the  soda  for  a  foreign  correspondent, — 
the  plaintiffs  had  in  fact  contracted  to  sell  the  soda  to 

(a)  9Exch.  341-354.  (6)  1  £  #£L  602. 

(o)  ^H,fN.  211.  (^  9  a  B.  N,  8.  632. 

(«)  Jff.  A  #  iP.  84.  (/)  18  a  B.  N.  &  445. 
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A.,  at  Si.  Petersburg,  at  an  advanced  price,  and  A.  had  1866. 
contracted  to  sell  it  to  A,  at  that  place,  for  a  still  further  Williams 
advance, — in  an  action  for  non-delivery,  it  was  conceded  betholds 
by  the  defendants  and  assumed  by  the  Court,  that  the 
plaintiffs  were  entitled  to  recover  their  loss  of  the  profit 
cm  the  sale  to  A,,  though  the  Court  held  they  could  not 
recover  the  further  sum  which  they  had  been  called  upon 
to  pay  for  the  loss  of  A.^%  profit  on  the  sale  to  B.  Accord- 
ing to  the  opinion  of  Lord  CoUenkam  C,  in  Dunlap  v. 
i%mf  (a),  loss  of  profit  should  be  an  element  of  damages : 
his  Lordship  said^  p.  403,  '*  Suppose,  for  instance,  a  party 
who  has  agreed  to  purchase  2000  tons  of  pig  iron  on  a 
psrticolar  day,  has  himself  entered  into  a  contract  with 
somebody  else  conditioned  for  the  supply  of  2000  tons  of 
pig  iron  to  be  delivered  on  that  day,  and  that  he,  not 
being  able  to  obtain  those  2000  tons  of  pig  iron  on 
that  particular  day,  loses  the  benefit  arising  from  that 
contract  If  pig  iron  had  only  risen  Is.  a  ton  in  the 
market,  but  the  pursuers  had  lost  lOOO/L  upon  a  contract 
with  a  railway  Company,  in  my  opinion  they  ought  not 
only  to  recover  the  damage  which  would  have  arisen  if 
ihey  had  gone  into  the  market  and  bought  the  pig  iron 
at  that  increased  price,  but  also  that  profit  which  would 
have  been  received  if  the  party  had  performed  his  contract 
No  other  rule  is  recondleable  with  justice,  nor  with  the* 
dnty  which  the  jury  had  to  perform — that  of  deciding 
the  amount  of  damage  which  the  party  has  suffered  by 
the  breach  of  his  contract  Most  cases  of  contract  vary 
from  each  other,  and  whatever  general  rules  there  may  be 
as  to  awarding  damages,  they  must  be  modified  by  the 
particolar  casesto  which  they  come  to  beapplied."  [Bhtck- 
ham  J.  That  would  make  the  calculation  of  damages 
(a)  1  ff.  L,  a  881. 
YOU  VI.  2  L  B.   &  S. 
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3865.  by  a  jury  very  difficult.  In  that  case  Lord  CctUnham 
WiLUAMB  expressed  a  preference  for  the  Scotch  rule  as  to  the 
Keykoldb.  measure  of  damages,  but  the  case  is  not  a  decision  that 
the  English  rule  is  not  law.  Cromptan  J.  It  is  a  mistake 
to  lay  down  a  normal  rule  upon  the  subject  j  it  would 
be  better  to  leave  it  to  twelve  men  of  common  sense  to 
cut  the  knot  and  give  damages  according  to  a  rough 
estimate.  But  if  these  damages  were  allowed  there  would 
be  great  uncertainty  in  the  amount  as  it  would  depend 
upon  the  skill  of  a  clever  person  in  making  a  good  bar- 
gain. In  cases  of  tort  the  rule  may  be  different.]  In 
Troplonff,  Droit  Civil,  De  la  Fente,  chap,  iv.,  art..  1611, 
§  298,  "  C'est  une  rfegle,  qu'on  ne  doit  imputer  dans  le 
calcul  des  dommages  et  interSts  que  laperte^prouvee  et 
le  gain  omis  circa  rem  ipsam  ;  car  tout  oe  qui  se  ratta- 
cherait  a  des  causes  de  dommages  plus  61oign6es  et  im- 
prevues  ne  devrait  pas  dtre  pris  en  consideration.^' 

Quain,  in  support  of  the  rule,  was  not  called  upon. 

Cbompton  J.  The  rule  must  be  made  absolute  to 
reduce  the  damages  to  257L  19«.  6d.,  the  difference 
between  the  contract  price  and  the  market  price  on  the 
last  day  for  delivery:  the  extra  damages  which  the 
plaintiff  claims  cannot  properly  be  recovered  either 
under  the  authorities  or  under  any  rule  or  principle  of 
law.  A  contract  was  made  by  the  defendants  on 
the  Ist  April,  which  was  to  be  completed  during 
August:  it  happened  that  between  the  making  of 
the  contract  and  the  limit  of  the  time  for  the  delivery 
the  price  of  cotton  rose  and  fell  again,  so  that  an  ad- 
vantageous subsale  might  have  been  made  by  the  buyer. 
During  that  time  the  plaintiff  made  a  contract  to  sell 
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at  a  higher  price.  Afterwards  there  was  a  fall  in  the  1865, 
price,  and  at  the  time  the  contract  was  broken  by  Williams 
the  oon-deliveiy  of  the  whole  of  the  cotton  the  hbtmolm, 
market  price  was  higher  than  the  contract,  price, 
but  lower  than  that  at  which  the  plaintiff  had 
contracted  to  aelL  The  question  is,  what  is.  the 
measure  of  dftmages?  The  ordinary  rule  is  that  the 
dunages  are  the  difference  between  the  contract  price 
and  the  market  price  at  the  time  of  the  breadi  of 
contract.  But  it  was  argued  strongly  by  Mr.  fVtUiams 
that  this  was  a  case  in  which  the  criterion  of  the  market 
price  did  not  apply;  and  he  said  that  the  loss  of 
profit  from  the  resale  is  the  measure  of  damages.  I  do 
not  agree  to  that  proposition.  I  do  not  see  why  the 
plaintiff  should  recover  extra  damage  because  he  hap- 
pened to  meet  with  some  person  who  agreed  to  buy 
from  him  at  a  higher  price.  Mr .  JFilliams  pressed  that  the 
pkintiff  was  entitled  to  that  special  damage,  for  he  had  a 
right  to  say  to  the  defendants  "  1  took  advantage  of  a  rise 
in  the  price  of  cotton,  and  having  made  a  contract  of  sale 
at  a  higher  price  I  have  a  right  to  pin  yon  to  the  higher 
price  which,  but  for  your  default,  I  might  have  got" 
But  that  is  not  a  damage  naturally  arising  from  the 
breadi  of  contract,  nor  such  as  was  within  the  contem- 
plation of  the  parties  at  the  time  of  the  contract  in  case 
of  a  breach  of  it.  I  agree  with  Mr.  Mayne  who,  in  his 
Treatise  on  the  Law  ofDamoffes,  p.  15,  says,  *'  The  first, 
and  in  fact  the  only  inquiry,  in  all  these  cases  is,  whether 
the  damage  complained  of  is  the  natural  and  reasonable 
result  of  the  defendant's  act ;  it  will  assume  this  cha- 
racter if  it  can  be  shewn  to  be  such  a  consequence  as, 
in  the  ordinary  course  of  things,  would  flow  from 
2  L  2 
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1866.  the  act,  or  in  cases  of  contract,  if  it  appears  to  have 
been  contemplated  by  both  parties/'  citing  Hadky  v. 
Baxendale  (a).  The  extra  damage  here  sought  to  be 
recovered  is  not  within  either  branch  of  the  rule;  and 
the  authorities  are  against  the  plaintiff's  argument 
The  decision  in  Dunlap  v.  Higgins  (ft)  turned  upon  the 
law  of  Scotland:  Lord  Cottenham,  conceding  that  the 
law  of  England  as  to  the  measure  of  damages  was 
different,  said  that  the  rule  adopted  by  the  for- 
mer, which  he  preferred  as  more  calculated  to  do 
justice,  must  prevaiL  In  Barries  v.  Hutchinson  (c)  the 
question  did  not  arise ;  the  contract  made  by  the  plain- 
tifis  in  that  case  to  supply  the  foreign  merchant  with 
the  soda  was  contemporaneous  with,  whether  precisely 
contemporaneous  or  not  is  immaterial,  and  known 
to  the  defendant  at  the  time  of  his  contract  Mr. 
Magne,  p.  18,  refers  to  the  Scotch  law,  and,  after  citing 
the  observations  of  Lord  Cottenham  in  Dunlap  v.  Hig- 
gins (J),  makes  some  good  remarks  on  it : — '<  The  ques- 
tion is  not,  what  profit  the  plaintiff  might  have  made, 
but  what  profit  he  professed  to  be  purchasing.  Not 
what  damage  he  actually  suffered,  but  what  the  other 
contemplated  and  undertook  to  pay  for.  It  is  quite 
clear  that  loss  of  profits  by  a  resale  can  never  be  con- 
templated, unless  the  re-sale  has  actuallytaken  place  at  the 
time,  and  is  communicated  to  the  other  party."  There 
may  however  be  some  doubt  as  to  that.  ''The  reason 
is,  that  such  a  profit  is  utterly  incapable  of  valuation. 
It  may  depend  upon  a  change  of  weather,  a  scientific 
discovery,  an  outbreak  of  war,  a  workmen's  strike.  It 
will  depend  upon  the  energy  and  sagacity  of  the  person 

(a)  9  Exch.  341.  (ft)  1  H.  L.  C.  381. 

(f)  18  C.  B.  N.  A  445.  (rf)  1  H.  L.  a  381.  403. 
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who  pnrcbases  the  goods,  and  the  solrency  of  the  person        1865. 

to  whom  he  sells  them  again.     In  short,  if  the  Scotch     william 

rale  were  to  be  carried  out  to  its  fiiir  extent,  no  one     r^Jolds, 

could  contract  to  sell  goods  which  were  not  actually  in 

his  possession,  without  charging  an  additional  premium, 

oommensurate  to  the  profits  which  the  vendee  might 

possibly  make,  and  for  which  he  himself  would  have  to 

pay,  if  prevented  from  carrying  out  his  agreement'^   In 

the  present  case,  the  contract  being  to  deliver  at  a 

particular  time^  and  the  price  continually  fluctuating, 

there  would  be  great  difficulty  in  saying  that  the  seller 

contemplated  as  part  of  his  liability  in  case  of  default 

the  loss  of  any  more  advantageous  contract  that  the 

buyer  might  have  the  opportunity  of  making  during  the 

intenraL    Where  stock  or  shares  purchased ''  for  the 

aoooont"  are  not  delivered,  nobody  ever  heard  of  a  resale 

by  the  purchaser  being  taken  into  account  as  part  of 

the  loss:  that  damage  is  too  remote,  or  as  the  better 

expression  is  it  is  not  the  natural  consequence  of  the 

breach  of  contract  or  contemplated  by  the  parties  at 

the  time  of  the  contract    The  defendants  contracted  to 

sell  in  contemplation  only  of  what  the  price  would  be 

at  the  time  when  they  had  to  deliver  the  cotton.     The 

plaintiff  might  make  six  bargains  in  the   meantime, 

some  at  a  higher,  some  at  a  lower  price ;  and  according 

to  his  contention  the  defendants  would  be  fixed  with 

the  highest  price :  they  could  not  have  contemplated 

that.    This  is  very  different  from  the  case  of  a  contract 

nwide  by  one  party  with  another  for  the  supply  of 

materials  to  carry  out  a  contract  made  by  him  which 

is  known  to  the  former. 

Blackbu&n  J.      The  plaintiff   and  the  defendants 
catered  into  a  contract  on  the  1st  April,  by  which  the 
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1865.  defendants  agreed  to  sell  500  piculs  of  China  cotton  at 
WiLLiAMfl  l^irf.  per  lb.,  guaranteed  fair,  to  be  delivered  in  August, 
BsTHOLM  ^  *^**  *^®  defendants  had  all  that  month  to  supply  a 
certain  quantity  of  cotton,  answering  the  description 
given,  at  a  certain  price.  At  the  end  of  AuguH  they 
had  failed  to  fulfil  their  contract  And  if  the  case  stood 
there,  the  measure  of  damages  would  have  been  the 
difference  between  the  contract  price  of  16}cf.  and 
the  market  price  at  the  end  of  August^  the  latest  time 
for  delivery,  which  was  18^ 

The  question  is,  whether  the  plaintiff  is  entitled  to 
recover  a  further  sum,  this  being  a  contract,  not  for 
the  delivery  of  specific  cotton,  but  of  cotton  of  a  parti- 
oular  description  bought  on  speculation.  It  was  admitted 
that  in  the  ordinary  course  of  business  at  Lwerpool  such 
contracts  are,  to  a  certain  extent,  the  subject  of  sale, 
which  is  not  quite  an  accurate  description,  for  the  buyer 
does  not  sell  or  transfer  the  contract,  like  a  bill  of 
lading,  but  he  makes  a  contract  with  some  other 
persons  to  sell  the  same  quantity  of  goods  of  a 
like  description  to  those  he  has  bought,  relying  on 
his  contract  to  enable  him  to  supply  the  persons 
who  have  purchased  from  him.  The  additional  facts 
here  are  that,  on  the  2Sth  May^  nearly  two  months  after 
the  original  contract  and  three  months  before  its  com* 
pletion,  the  plaintiff  made  a  contract  to  supply  Afaya//jr 
Andersan,  at  Liverpool,  with  the  same  quantity  and  quality 
of  cotton  at  19|dl,  to  be  delivered  in  August  If  the 
defendants  had  fulfilled  their  contract  the  plaintiff  would 
have  handed  over  the  cotton  to  his  purchasers,  and  would 
have  gained  a  considerable  profit  by  the  transaction.  It 
was  argued  that  because  this  purchase  was  made  on  the 
Liverpool  Cotion  Exchange,  where  all  persons  know 
that  cotton  is  bought  on  speculation  to  sell  again. 
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the  defaidants  would  be  aware  that  the  plaintiff  would  1865. 
enter  into  a  fresh  contract,  relying  on  the  performance  wiiuams 
by  them  of  their  contract,  and  that  the  nonfnlfil- 
ment  of  it  would  occasion  the  breach  of  the  second 
contract,  and  so  the  loss  of  profit  by  the  resale 
would  be  a  natural  consequence  of  the  defendants' 
breach  of  contract  Mr.  fFiOiams  admitted  that  there 
18  no  case  in  point  The  remarks  made  from  the 
bench  on  some  of  those  cited  in  the  argument  shew  that 
they  are  not  in  point,  and  I  cannot  see  that  loss 
of  profit  frt>m  a  contract  subsequently  made  by  the 
porchaser  (which  is  not  properly  a  sub-contract)  fol- 
lows as  a  natural  consequence  from  the  original  seller's 
breach  of  contract  Though  the  purchaser  might  natu* 
rally  rely  on  the  seller's  contract  to  enable  him  to  fulfil 
bis  own,  it  is  not  necessary  that  he  should  do  so;  and 
if  the  seller  was  a  slippery  customer  it  would  be  impru- 
dent to  do  it :  in  that  case  the  purchaser  would,  as  a 
prudent  man,  go  into  the  market  and  supply  himself 
from  thence.  Here  the  plaintiff  had  reason  to  rely  on  the 
defendants,  but  that  does  not  entitle  him  to  throw  upon 
them  the  loss  of  the  profit  he  would  have  made.  It  is 
common  to  read  in  the  Times  such  an  advertisement  as 
this,  '*  Owingto  the  failure  of  remittances  from  a  foreign 
oonntry  we  are  unable  to  meet  our  engagements/'  Under 
snch  circumstances  the  merchants  in  this  country 
relied  on  the  remittances  from  their  foreign  correspon- 
dent, but  they  could  not  recover  as  damages  from  him 
the  loss  they  suffered  by  being  obliged  to  suspend  pay- 
ment. They  would  recover  only  the  amount  due, 
with  interest;  and  the  loss  of  credit  consequent  on  the 
&ilnre  of  remittances  would  form  no  ground  of  special 
damage.  In  the  case  of  bills  of  lading,  which  in  the 
ordinary  course  are  made  deliverable  to  order  or  assigns 
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1865.  and  pass  from  band  to  hand  for  the  express  purpose 
Williams  that  the  holder  may  use  them  for  reselling  the  goods, 
Bbtkolds.  the  damages  recoverable  from  the  shipowner  on  non- 
delivery are  the  value  of  the  goods  when  he  failed  to 
deliver  them,  not  the  higher  price  at  which  they  might 
have  been  sold  during  the  interval  of  carriage,  and 
which  the  holders  of  the  bill  of  lading  have  lost.  Again, 
on  the  Stock  Exchange  canal  and  railway  shares  or  stock 
are  sold  ^'  for  the  account,"  and  the  time  of  payment 
is  postponed  for  the  express  purpose  that  the  purchasers 
may  pass  the  contract  from  hand  to  hand ;  but  the  original 
seller  is  not  liable  for  the  highest  price  that  could  be 
obtained  between  the  day  of  the  contract  and  the  day  of 
account  when  ultimately  the  shares  or  stock  come  to 
the  clearing  house.  Looking  at  the  matter  on  principle, 
the  consequence  of  allowing  the  present  claim  of  damages 
on  this  cotton  contract  would  be  that  we  must  hold  that 
in  those  analogous  cases  such  damages  would  be  recover- 
able. In  the  passage  read  by  my  brother  Crampton  from 
Mayne  on  Damages  the  author  gives  good  reasons  for 
the  rule  as  there  stated.  Therefore  I  am  of  opinion  that 
the  plaintiff  is  entitled  only  to  the  smaller  sum. 

Sh£E  J.  We  ought  to  adhere  to  the  rule  laid  down 
in  Hadley  v.  Baxenddk  (a).  Applying  the  first  branch 
of  that  rule,  can  the  loss  of  profit  on  the  subsequent  con- 
tract be  considered  to  arise  naturally^  that  is,  according 
to  the  usual  course  of  things,  from  the  breach  of  the 
^  original  contract  ?  Not  unless  it  is  to  be  taken  for  granted 
that  in  the  ordinary  course  of  things  the  plaintiff  would 
have  resold  at  a  profit  and  for  a  higher  price  than  could 
be  obtained  on  the  1st  April.  But  that  depends  on 
circumstances  altogether  ont  of  the  ordinary  course  of 

(a)  9  Exch.  341.  354. 
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things;  the  selling  at  a  profit  is  not  the  natural  result  of 
lufl  baying  with  an  intention  to  resell.  Again,  can  the 
loss  of  profit  on  the  subsequent  contract  be  reasonably 
sapposed  to  have  been  in  the  contemplation  of  both 
parties,  at  the  time  when  they  made  the  original  contract, 
as  the  probable  result  of  it?  They  had  communicated 
to  each  other  all  they  knew;  but  they  could  not  have 
fonned  an  opinion  whether  the  purchaser  would  be  able 
to  realize  a  profit.  The  extra  damages,  therefore,  do 
not  &I1  within  either  alternative  of  the  rule  in  HcLdley 
y»Bazendale{a). 

Rule  absolute. 

(a)  9  Exek.  341.  364. 


1865. 


Williams 
bstholim. 


Backhouse  and  others  against  J.  C.  Hall. 


May  2nd. 


The  Meroantile  Law  Amendment  Act,  1856»  19  &  20  Vict.  c.  97., 
eoacts,  sect  4,  "  No  promise  to  answer  for  the  debt,  default,  or  mis- 
earriage  of  another  miuie  to  a  firm  consisting  of  two  or  more  persons,  or 
to  s  siogle  person  trading  under  the  name  of  a  firm,  and  no  promise  to 
answer  for  the  debt^  default,  or  miscarria^  of  a  firm  consisting  of  two 
or  more  persons,  or  of  a  single  person  tradmg  under  the  name  of  a  firm, 
AaJl  be  binding  on  the  person  making  such  promise  in  respect  of  any- 
thing done  or  omitted  to  be  done  after  a  change  shall  have  taken  place 
in  any  one  or  more  of  the  persons  constituting  the  firm,  or  in  the  person 
tnding  under  the  name  of  a  firm,  unless  the  intention  of  the  parties, 
that  such  promise  shall  continue  to  be  binding  notwithstanding  such 
change,  sh^ ;  appear  either  by  express  stipulation  or  by  necessary 
impiiaition  from  the  nature  of  the  firm  or  otherwise."  The  following 
Koarantee  was  giren  to  a  banking  firm : — "  In  consideration  that  you 
nate  at  our  instance  and  request  consented  to  open  an  account  with  the 
fim  of  G.  IT.  ^  FK.  J.  Holly  shipbuilders,  Monkwearmouth  Shores  we 
and  each  of  us  do  hereby  guarantee  the  payment  to  you  of  the  moneys 
that  at  any  time  may  becovne  due,  not  exceeding  five  thousand  pounds, 
fiO00(.,  such  payment  by  us  not  to  be  made  at  a  shorter  date  than 
12  monthfl  from  this  date." 

1.  Held,  that  this  guarantee  did  not  come  within  the  proTiso  in  that 
^on^  as  it  did  not  appear  either  by  express  stipulation  or  necessary 

implication  that  the   guarantee  was  to  continue  notwithstanding  a 

ebaoge  in  the  persons  constituting  the  firm. 
2.  SeinhU,  that  the  above  enactment  did  not  effect  any  alteration  in 

the  then  eiiating  law. 


Mercantile 
Law  Amend-' 
ment  Act, 
1856,  19  (f  20 
Vict,  c,  97. 
Continuing 
guarantee. 
Change  of 
persona  con' 
stUuiing  firm. 
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1866. 
Baokhouss     A^   action  having  been  brought  by  the  plaintiffs 
„^'  against  the  defendant  for  the  recovery  of  500021 

under  a  guarantee^  the  following  special  case  was  stated 
for  the  opinion  of  the  Court. 

For  some  years  before  1840  George  fFilkin  Hall  and 
William  Joeeph  Hall  (brothers  of  the  defendant)  carried 
on  bnsiness  in  copartnership  as  shipbuilders  at  Sunder' 
land,  under  the  style  and  firm  of  "6?.  IT.  Sf  W.  J.  HalV' 
On  the  25th  October,  1840,  WHliam  Joseph  Ball  died, 
having  by  his  will  appointed  as  his  executrix  and 
executors  his  wife  Sarah  UalU  Robert  Gregory,  Henry 
Linton,  his  (testator's)  partner  George  fFilkin  HaU, 
and  the  defendant  Henry  LiiUon  duly  renounced 
probate,  and  the  will  was  proved  by  the  four  remaining 
executors.  After  the  death  of  William  Joseph  Hall  the 
business  was  continued  to  be  carried  on  by  the  surviving 
partner  and  the  executrix  and  executors  of  the  deceased 
partner,  who  proved  his  will,  under  the  same  style  of 
"  G.  W.  ^  W.  J.  Hall/'  On  the  18th  December,  1856, 
George  Wilkin  Hall  died,  having  by  his  will  appointed 
his  infant  son  James  and  the  defendant  his  executors. 
George  Wilkin  Halts  widow  took  oat  letters  of  admin- 
istration with  the  will  of  her  husband  annexed  during 
the  minority  of  the  testator's  son,  who  on  obtaining 
his  majority  proved  his  father's  will.  For  some 
years  after  the  death  of  WilKam  Joseph  Hall,  the 
surviving  partner  in  the  original  firm,  viz.,  George 
Wilkin  Hall,  acted  as  manager  of  the  firm  of  G.  W. 
jr  W.  J.  Hall,  receiving  a  yearly  salary  of  400/.  for 
his  serrices,  and  for  a  few  years  prior  to  the  death 
of  George  Wilkin  Hall  he  and  the  defendant  had  the 
joint  management  of  the  business  of  the  firm.    After 
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the  death  of  George  WUkin  Ball  the  defendant^  1865. 
together  with  Sarah  HalU  widow  of  WUham  Joseph  back^ovsb 
flaOy  and  EUzdbeth,  widow  of  George  Wilkin  Hall,  con-  q^ 
tmned  to  cany  on  the  business  under  the  same  style, 
and  the  defendant  continued  to  act  as  manager,  receiving 
SBsIarj.  On  the  81st  December,  1857,  the  partnership 
then  subsisting  between  James  HaU,  the  son  and  sole 
executor  of  George  WUhxn  HaU,  and  the  defendant 
Jama  Cooper  Hall  and  Sarah  Hall,  the  sole  surviving 
executrix  and  executor  respectively  of  William  Joseph 
BaB,  was  dissolved,  and  arrangements  made  by  which 
the  business  was  to  be  for  the  future  carried  on  under 
\hentjhor&nno{''G.  W.^  W.J.Hall,''hj  SarahHatt 
and  Elizabeth  HaU,  the  widow  of  George  Wilkin  HaU, 
and  their  nephew  George  Story  Moore.  The  defendant 
at  the  same  time  ceased  to  act  as  manager  of  the  busi- 
ness. This  newly  arranged  partnership  and  its  position 
was  evidenced  by  the  following  circular : — 

'^  Notice  is  hereby  given  that  the  copartnership  lately 
existing  between  James  Hall,  of  Monkwearmouih  Shore, 
the  sole  acting  executor  appointed  in  and  by  the  last 
will  and  testament  of  George  Wilkin  HaU,  late  of  Monk'- 
warmouth  Shore  aforesaid,  shipbuilder,  lately  deceased, 
and  James  Cooper  Hall,  of  Monkwearmouth  Shore  afore- 
said, gentleman,  and  Sarah  Hall,  widow  of  William 
Joseph  Hall,  of  Monkioearmouth  Shore  aforesaid,  ship- 
builder, deceased,  the  surviving  executrix  and  executor 
appointed  in  and  by  the  last  will  and  testament  of  the 
said  William  Joseph  Hall,  and  carrying  on  business  at 
Monkwearmouth  Shore  aforesaid,  under  the  style  or  firm 
of  <G.  W.  ^  W.  J.  Hall,'  as  shipbuUders,  was  on  the  21st 
day  of  December,  1857,  dissolved  by  mutual  consent. 
All  the  debts  will  be  received  and  paid  by  Elizabeth 
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1866.        HaU  (relict  of  the  aaid  George  Wilkin  Halt),  the  said 
Backhouse     Sarah  Hallf  and  George  Story  Moore^  who  will  in  future 
hIll.        carry  on  the  business  at  Monkwearmouth  Shore  aforesaid 
under  the  style  of  G.  W.  ^  W.  J.  Hall 

^*  Witness  the  hands  of  the  said  parties  the  2nd  day 
o{  January,  1858.  ^*  James  Hall. 

"  Witness  "  James  Cooper  HalL 

"  Thos.  B.  Gilchrist''  *'  Sarah  Hall. 

*'  George  Story  Moore."* 

*^  Sunderland,  2nd  January,  1858. 

''  Respectfully  referring  you  to  the  accompanying 
notice,  the  undersigned  b^  to  inform  you  that  the 
business  hitherto  carried  on  by  the  late  firm  of  G.  W. 
^  W.  J.  Hall  will  in  fdture  be  conducted  by  Elizabeth 
Hall,  widow  of  George  Wilkin  HaU,  Sarah  Hall,  widow 
of  William  Joseph  Hall,  and  George  Story  Moore,  nephew 
of  the  aforenamed,  under  the  style  of  G,  W.  jp  '^^  J' 
HaU. 

**  Soliciting  a  continuation  of  the  business  with  which 
you  favoured  the  late  firm.  We  are,  your  obedient 
servants,  *'  Elizabeth  HaU. 

"  Sarah  Hall 
"  George  Story  Moored 

In  February,  1858,  George  Story  Moore  applied  to 
the  plaintiffs,  who  had  then  opened  a  branch  bank 
at  Sunderland,  to  give  the  firm  accommodation  by 
allowing  them  to  open  an  account  to  be  overdrawn  to 
the  extent  of  5000/.  This  the  plaintiffs  consented  to 
do  upon  receiving  the  joint  and  several  guarantee  of 
the  defendant  and  George  Story  Moore,  and  accord- 
ingly on  the  25th  o{  February,  1858,  the  defendant  and 
George  Story  Moore  gave  them  the  following  guarantee. 
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^  To  Messrs.  Backhouse  jr  Co.y  Baokers.  1865. 

•*  Sunderland,  25th  February,  1868.    Baokrouss 

''Gentlemen.  Bjm, 

'^  In  consideration  that  you  have  at  our  instance 

and  request  consented  to  open  an  account  with  the  firm 

of  G,W,tffV.  J.  Hallj  shipbuilders,  Mankwearmauth 

Shore,  we  and  each  of  us  do  hereby  guarantee  the 

payment  to  you  of  the  moneys  that  at  any  time  may 

become  due,  not  exceeding  five  thousand  pounds,  5000/., 

such  payment  by  us  not  to  be  made  at  a  shorter  date 

than  12  months  from  this  date. 

(Signed)     "  G.  S.  Moore. 

"J.  a  Hall 

"We  request  you  to  become  guarantee  for  us  in 

manner  within  set  out. 

'' Elizabeth  Hall 

"  Sarah  HaUJ' 

In  pursuance  of  this  guarantee  the  plaintiffs  firom 
time  to  time  gave  accommodation  to  the  firm  of  G.  W. 
jr  W.  J.  Holly  and  that  firm  thereby  became  indebted 
to  the  plaintiffs  on  a  balance  of  account  in  a  sum  which, 
on  the  17th  day  of  September,  1858,  exceeded  5000/. 
On  the  5th  day  of  July,  1858,  Elizabeth  HaJl  died. 
This  was  known  to  the  defendant  at  the  time,  but  was 
not  known  to  the  plaintiffs  until  the  year  1862.  At 
the  date  of  the  death  of  Elizabeth  Hall  the  balance  of 
aGComit  due  from  the  firm  a£  G.  fV.  ^  W.  J.  Hall  was 
2286/.  (k.  9d.  After  the  death  of  Elizabeth  Hall  the 
business  of  the  firm  of  G.  W.  Sf  W.  J.  Hall  was  carried 
on  under  that  style  as  before  by  the  surviving  partner 
^ah  HaU  and  George  Story  Moore,  and  the  plaintifib 
as  before  kept  the  accounts  of  the  firm  at  the  bank, 
carried  on  by  them  as  continued  accounts.    A  copy  of 


512  EASTER  TERM. 

1865.  the  account  was  appended  to  the  case^  and  for  the 
Baokhoubb  purposes  of  it  was  to  be  taken  as  correct.  It  appeared 
Hall.  *^**  ^^  Jtfay,  1861,  the  firm  were  indebted  to  the  plain- 
tiffs in  the  sum  of  17,000/.,  for  which  they  held  security 
on  two  vessels,  32-64ths  of  the  ship  "  I.,ard  Maeaidajii^ 
and  64-64ths  of  the  barque ''Ztfian.^'  The  Lord  Macauhy 
was  assigned  to  them  on  the  21st  June,  1861,  and  the 
certificate  of  The  Lilian  in  May,  1861.  On  the  2nd 
July,  1861,  the  plaintiffs  received  firom  the  defendant's 
attorney  the  following  letter. 

"  Gentlemen,  "  WhUby,  2nd  July,  1861. 

**  Mr.  J.  C.  HaU  has  again  consulted  me  respecting 
his  affairs,  and  now  directs  me  to  give  you  notice  that 
he  will  not  hold  himself  liable  to  you  after  the  receipt 
of  this  notice  for  any  moneys  to  be  hereafter  advanced 
by  you  to  the  firm  of  G.  W.  ^  W.  J  Hall,  ship- 
builders, or  to  the  firm  of  S.  Moore  jr  Co.,  of  Southwick, 
earthenware  manufacturers.  Mr.  HaWa  state  of  health 
requires  that  he  should  be  freed  from  anxiety  as  much 
as  possible,  and  as  I  understand  you  have  recently  taken 
securities  in  diminution  of  the  debt  due  from  the  ship- 
building Company  I  trust  there  will  be  no  difficulty  in 
relieving  Mr.  HalPa  mind  by  a  speedy  release  of  his 
guarantees. 

''Will  you  be  kind  enough  to  say  whether  the  forma 
on  the  other  side  are  correct  copies  of  the  guarantees 
given  to  you  by  Mr.  Hall,  and  if  not  please  to  send  me 
correct  copies  that  I  may  deal  if  needftd  with  the  prin- 
cipals. 

''  I  am,  Gtentlemen, 

'*  Yours  respectfully, 
''  Messrs.  J.  Backhouse  ^  Co.,  ''  John  Buchanan.'* 

'« Bankers,  Sutiderland." 


Hall. 
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To  this  the  plaintifib  replied  as  follows : —  I8O5. 

'*  Bank,  Sunderland.  BAOKRorsi 

''4tli  Jtf/y,  1861. 

"We  have  to  acknowledge  the  receipt  of  yonr  letter 
of  the  2nd  instant  with  reference  to  Mr.  J.  C  Haffs 
guarantees  on  behalf  of  S.  Moore  ^  Co.  and  G.  W.  jr 
W.  J,  HalL  The  balances  of  these  accounts  are  both 
still  lai^y  overdrawn,  and  we  shall  be  glad  if  Mr.  HaU 
ynSi  take  some  steps  towards  securing  their  speedy 
liqaidation.  With  regard  to  the  security  which  we 
bave  recently  taken  firom  the  shipbuilding  Company  it 
baa  not  been  taken  in  diminution  of  their  debt  but  as 
an  additional  security  for  the  balance  of  the  account 
vbich  is  overdrawn  considerably  beyond  the  amount 
guaranteed  by  Mr.  Ball  The  forms  appended  to  your 
letter  are  correct  copies  of  the  guarantees  signed  by 
Mr.  Hall  and  Mr.  Moore. 

"  We  are,  &c. 

''To  ''J.  Backhouse  ^  Co., 

**John  Buchanan  Esq.  ''  pr.  A.  Common. 

"P.S.  In  consequence  of  the  receipt  of  your  notice 
ve  shall  dose  G.  W.  ^  fV.  J.  HalPs  account  retain- 
ing Mr.  Halp8  liability,  and  will  pass  all  future  transac- 
tions through  a  new  account.'' 

On  the  2nd  Jufy,  1861,  the  balance  of  account  due 
to  the  plaintiffs  from  the  firm  of  "  G.  W.  ^  W.  J. 
Hall''  exceeded  the  sum  of  5000/.  The  whole  of  the 
adTances  upon  which  this  balance  accrued  were  made 
sabaeqaent  to  the  death  of  Elizabeth  Hall.  The  defen- 
dant m  no  other  way,  if  at  all,  made  himself  respon- 
sible for  that  or  any  other  balance  unless  by  virtue 
of  his  guarantee  of  the  25th  February,  1868.     The 


V. 
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1866.  firm  of  G,  W.  ^  W.  J.  Hall  stopped  payment  on 
Baokhoub.    tl^e  17tli  February  1862. 

The  Court  were  to  be  at  liberty  to  draw  all  inferences 
of  fact  which  a  jury  might  draw. 

The  question  for  the  consideration  of  the  Court  was, 
whether  the  defendant  was  liable  under  his  guarantee 
to  pay  to  the  plaintiflPs  any  and  what  portion  of  the 
balance  due  to  them  from  the  firm  of  G,  W.  jr  W.  J. 
Hall  on  the  2nd  July,  1861. 

If  the  Court  should  be  of  opinion  in  the  affirmative^ 
they  were  to  be  at  liberty  if  they  thought  fit  to  refer  any 
mere  question  of  account  to  one  of  the  Masters. 

Bomll  (Karslake  and  Hannen  with  him),  for  the  pkin- 
tifis. — The  Mercantile  Law  Amendment  Act,  1856, 
19  &  20  Vict.  c.  97.,  which  was  passed  '<to  amend  the 
laws  of  England  and  Ireland  affecting  trade  and  com- 
merce/' enacts,  by  sect.  4,  ''  No  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  another  made  to  a 
firm  consisting  of  two  or  more  persons,  or  to  a  single 
person  trading  under  the  name  of  a  firm,  and  no  promise 
to  answer  for  the  debt,  default,  or  miscarriage  of  a  firm 
consisting  of  two  or  more  persons,  or  of  a  single  person 
trading  under  the  name  of  a  firm,  shall  be  binding  on 
the  person  making  such  promise  in  respect  of  anything 
done  or  omitted  to  be  done  after  a  change  shall  have 
taken  place  in  any  one  or  more  of  the  persons  con- 
stituting the  firm,  or  in  the  person  trading  under  the 
name  of  a  firm,  unless  the  intention  of  the  parties,  that 
such  promise  shall  continue  to  be  binding  notwith- 
standing such  change,  shall  appear  either  by  express 
stipulation  or  by  necessary  implication  from  the  nature 


XXVra.  VICTORIA.  515 

of  tie  firm  or  otherwise."    The  gnarantee  given  by  the        1866. 

defendant  was  in  consideration  of  the  plaintiffs'  opening    Baokhoosi 

a  contmuing  current  account  with  the  firm  of  Hall  §•  Co.^        "Om. 

not  with  the  individuals  composing  that  firm.    ,From 

Uie  nature  of  the  firm  and  of  the  account  there  must 

be  continual  changes  going  on  in  both;  consequently 

the  case  comes  within  the  words  of  the  above  section, 

where  it  shall  appear  ''by  necessary  implication  from 

the  nature  of  the  firm  or  otherwise."    No  one  could 

doubt  here  that  the  guarantee  was  given  to  ihefirm^  and 

the  expression  '^  or  otherwise"  refers  to  the  nature  of 

the  account. 

Lush  (  WaMn  WxUiamt  with  him),  for  the  defendant 
-[BfacJfcJiini  J.  Stat.  19  &  20  Vict.  c.  60.  ».  97. 
establishes  a  like  law  for  Scotland, — the  object  of  the 
Legislature  in  it  and  stat.  19  &  20  Ftct  c.  97.  being 
to  render  the  law  uniform  throughout  the  United  King- 
iom.}  Stat.  19  &  20  Vict.  c.  97.  does  not  alter  the 
pre-existing  law,  but  is  an  afiirmance  of  it  as  esta- 
blished by  decisions.  By  that  law  a  guarantee  given 
to  a  firm  was  at  an  end  so  soon  as  there  was  a  change 
in  the  firm  to  whom  or  on  whose  behalf  it  was  given, 
nnless  the  contrary  appeared  by  necessary  implication 
from  the  nature  of  the  firm ;  Weston  v.  Barton  (a), 
Simon  V.  Cooke  (6).  The  principle  of  these  judgments 
applies  to  the  name  of  the  firm  as  well  as  to  the  names 
of  the  parties  composing  it.  A  man  might  be  very 
willing  to  answer  for  one  individual  who  would  be  very 
nnwilling  to  be  answerable  for  another.    Stat.  7  G.4s. 

(a)  4  Taunt,  67a  (*)  8  ^oore  688. 

VOL.  VI.  2  M  B.  &  8. 
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1865.       c-  46.,  for  regulating  banking  co-partnerships  in  Eng- 
BA0KH0U8B    '^'^^J  ^*^  subsequent  to  both  the  above  cases.    \Bl<ichr 

YlI^uu  ^"'^  •'^"  -^^  C%i«y  Contracts^  p.  478,  7th  ed.,  the  law 
is  laid  down  thus:  "Before  the  stat  19  &  20  VicL 
c.  97.  it  appears  to  have  been  held  that,  when  tte 
security  is  given  to  a  houses  e.  ^.,  to  a  banking  house, 
and  not  to  the  members  of  the  firm  by  name,  the 
security  would  still  continue,  notwithstanding  a  change 
of  partners  :"  for  which  are  cited  Barclay/  v.  Lucas  (a) 
and  Chapman  v.  Beckinton  {b) ;  and  in  a  note  is  added, 
"  If  a  note  be  given  to  a  firm  *  or  order'  as  a  security, 
it  is  a  security  for  advances  made  after  a  change  in  tlie 
firm.*']  Barclay  v.  Lucas  (a)  is  doubted  by  its  reporter, 
p.  826,  note  (d),  and  also  in  Dancer*  Girdler  (c).  [Black- 
burn J.  In  the  note  to  Lord  Arlington  v.  Merriche  (d), 
"  where  the  security  is  given  to  the  house,  as  a  banking 
house  for  instance,  for  the  fidelity  of  a  clerk  in  the  shop 
and  counting  house,  and  not  to  particular  persons,  a 
change  of  partners  is  held  to  make  no  difference,  but  the 
surety  still  continues  liable."  And  the  editor  of  the 
6th  edition  adds,  *'  So  it  was  held  that  a  bond  given  to 
trustees  to  secure  the  faithful  services  of  a  clerk  to  The 
Globe  Insurance  Company,  (who  were  no  corporation,} 
might  be  put  in  suit  by  the  trustees  for  a  breach  of 
faithful  service  by  the  clerk,  committed  at  any  time 
during  his  continuance  in  the  service  of  the  actual 
existing  body  of  persons  carrying  on  the  same  business 
under  the  same  name;  notwithstanding  any  intermediate 
change  of  the  original  holders  of  the  shares  by  death 

(a)  3  Jkmgl  321 ;  1  T.  B.  291,  note  {a), 

(h)  3  Q,  B.  703.  722.  {e)  I  B,  f  P.  N.B,  34.  41. 

(d)  2  Wmi.  Sound.  414  a. 
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or  transfer;  the  intention  of  the  parties  to  the  instni-  1865. 
ment  being  apparent  to  contract  for  such  service  to  be  Baokbousb 
performed  to  the  Company  as  a  fluctuating*  body ;  and  hIjul. 
the  interFention  of  the  trustees  removing  all  legal  and 
technical  difficulties  to  such  a  contract  made  with,  or 
soit  instituted  by,  the  Company  themselves^  as  a  natural 
body;"  citing  Metealf  r.  Bruin  {a). ^  The  question 
depends  on  the  nature  of  the  firm.  There  are 
firms  the  nature  and  constitution  of  which  are  con- 
tinually changing.  The  present  case  is  not  within  the 
Act,  as  the  continuance  of  the  guarantee  notwithstand- 
ing changes  in  tEe  firm  is  not  expressly  stipulated  for^ 
nor  does  it  appear  by  necessary  implication  from  the 
documents.  It  is  true  the  subsequent  letter  of  the 
defendant  shews  that  he  considered  himself  liable,  but 
his  notions  cannot  alter  the  construction  of  the 
guarantee. 

Bomll,  in  reply. — In  Weston  v.  Barton  (ft)  and  Simson 
T.  Cooke  (c)  the  parties  to  whom  the  guarantee  was  given 
were  designated  by  name.  In  Barclay  v.  Lewu  {d)  and 
Metealf  v.  Bruin  (a)  the  securities  were  not  limited  to 
individuals  who  were  members  of  the  firm  at  the  time. 
The  law  of  Scotland  on  this  subject  is  as  uncertain  as 
thelaw oi England;  1  Bell  Comm.  285  et  seq.  In  Smith's 
Mere.  Lawy  p.  55,  7th  ed.,  "  Where  a  security  is  given 
to  the  firm,  which  is  intended  to  continue  in  force  not- 
^thstanding  any  change  that  may  take  place  in  its 

Gompositiony  such  intent  must  appear,  either  expressly 

W  12  Eoit  400.  (A)  4  Taunt.  673. 

W8Afaor«58& 

W  3  2)ou0l.  321;  IT.  B,  291,  note  (a). 

2  M  2 
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1866.  or  by  implication,  upon  the  security.'*  In  a  not«  he 
Baokhousb    c^^^^  several  cases,   and  adds,   "A  guaranty  will  be 

Hail  binding,  though  it  be  given  for  goods,  and  contain  no 
binding  contract  on  the  part  of  the  future  firm  to  supply 
them :  Chapman  v.  Sutton  (a).  See  also  Metcalf  v. 
Jffruin  (6),  where  it  was  held  that  the  trustees  of  a  joint 
stock  Company  might  sue  on  a  bond  made  to  them  as 
such,  notwithstanding  a  change  in  the  Company ;  for 
the  obligor,  knowing  the  fluctuating  nature  of  the 
Company,  must  have  so  intended.  But  the  Court  will 
be  slow  in  extending  by  implication  the  meaning  of 
words  beyond  what  they  ordinarily  bear  in  legal  con- 
struction, in  order  to  extend  the  liability  of  a  surety ;'' 
citing  Chapman  v.  Beckinton  (c). 

Blackburn  J.  Our  judgment  is  for  the  defendant. 
The  action  is  on  a  guarantee  bearing  date  the  25th 
February^  1858.  [His  Lordship  read  it.]  This  was 
signed  by  the  defendant  and  another  person.  For  some 
time  before  the  guarantee  was  given  the  firm  of  G.  W. 
Sf  W.  J,  Hall  had  carried  on  business  as  shipbuilders* 
Several  changes  in  the  members  of  the  firm  had  been 
occasioned  by  death  and  otherwise ;  and  at  the  time  the 
guarantee  was  given  two  widows  and  one  G.  8.  Mocre 
were  carrpng  on  the  business.  One  of  the  widows  died, 
at  which  period  2286/.  0^.  9(f.  was  due  on  the  balance  of 
account,  for  which  the  surviving  members  of  the  firm  were 
responsible ;  and  the  business  was  still  carried  on  by  them. 
The  death  was  not  known  to  the  plaintiffs  for  some 
years,  though  it  was  known  to  the  defendant  at  the  time; 
but  nothing  is  stated  to  shew  either  that  the  defendant 

(a)2a£.e34.  (h)  12  East  ¥^;  2  C<mfh.4S2. 

(0  3  C.  A  708, 
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V88  nnder  any  obligation  to  inform  the  banking  house        1865. 
of  that  &ct,  or  that  he  took  any  steps  to  conceal  it.    BAOKHotsi 
The  plaintifis  therefore,  not  having  heard  of  the  death,        Bjh^u 
would  not  ask  for  a  fresh  security  and  stop  further 
adyances  if  refused.    The  business  was  still  carried  on, 
but  the  debt  ultimately  exceeded  5000/L  due  from  the 
firm,  not  composed  of  the  same  persons  as  at  the  time 
when  the  guarantee  was  given.    That  raises  the  ques- 
tion whether  the  defendant  is  bound   to  make  good 
advances  by  the  banking  house  to  the  shipbuilding 
firm,  consisting  at  the  time  of  those  advances  of  persons 
different  from  those  composing   it  at   the   time  the 
guarantee  was  given. 

Before  The  Mercantile  Law  Amendment  Act,  1856, 
19  &  20  Vict  c.  97.,  it  was  perfectly  established  by  cases 
that  a  guarantee  did  not  continue  in  force  after  a  change 
in  the  firm  in  whose  favour  it  was  given,  unless  it 
appeared  by  its  terms  that  it  was  intended  it  should  so 
continue.  When  there  was  an  express  stipulation  that 
die  guarantee  was  with  the  firm  or  its  successars,  there 
could  be  no  question.  It  had  been,  so  decided  in  Barclay 
T.  Lewis  (a),  although  in  that  case  there  was  a  doubt 
whether  the  guarantee  sufi&dently  expressed  that  it  was 
to  be  a  continuing  one.  We  need  not  pronounce  if  that 
decision  was  right  or  not.  But  in  Metcalf  v.  Bruin  (i), 
where  a  person  became  surety  by  bond  for  the  faithful 
aerrices  of  another  to  The  Globe  Insurance  Company^ 
which  was  not  a  corporate  body,  and  all  other  members 
thereof,  the  C!ourt  of  King's  Bench  held  that  it  suffi- 
dently  appeared  that  the  obligor  was  to  be  answerable 
for  the  good  conduct  of  the  person  employed  to  the  indi- 

(«)  ZJhugl  321 ;  1  T.  B.  291,  note  (a).  ^  (h)  12  Eatt  400. 
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1865.       viduals  who  constituted  The  Globe  Insurance  Company 
Baokhousb    foi*  ^^6  time  being.     This  being  the  state  of  the  law, 

Hall.  (sbjxi^  The  Mercantile  Law  Amendment  Act,  1856, 
the  object  of  which  was  to  render  the  English 
law  uniform  with  that  of  Scotland^  which  was  made 
uniform  with  it  by  stat  19  &  20  Vict.  c.  60.  «.  7. 
By  sect  4  of  the  English  Act,  no  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  a  firm  '^  shall  be 
binding  on  the  person  making  such  promise  in  respect 
of  any  thing  done  or  omitted  to  be  done  after  a  change 
shall  have  taken  place  in  any  one  or  more  of  the  persons 
constituting  the  firm,  or  in  the  person  trading  under 
the  name  of  the  firm,  unless  the  intention  of  the  parties, 
that  such  promise  shall  continue  to  be  binding  notwith- 
standing  such  change,  shall  appear  either  by  express 
stipulation  or  by  necessary  implication  from  the  nature  of 
the  firm  or  otherwise.''  I  think  that  enactment  does  not 
alter  the  law  oi England;  at  all  events  it  follows  the  deci- 
sions which  had  taken  place  on  it  It  says  first,  a  change  of 
the  firm  shall  put  an  end  to  the  guarantee.  That  was 
so  decided  by  the  cases  cited  by  Mr.  Ltuh.  Then  comes 
the  proviso,  unless  the  intention  of  the  parties  that  the 
guarantee 'should  continue  to  be  binding  appear  by 
express  stipulation,  an  obviously  just  and  proper  pro- 
vision, or  unless  it  appear  '*  by  necessary  implication 
from  the  nature  of  the  firm  or  otherwise/'  This  last 
provision  means  no  more  than  that  in  such  a  case  as 
Metcalfe.  Lewis  {a)  the  law  shall  be  the  same  as  it  was 
before :  if  the  intention  of  the  parties  necessarily  appears 
as  it  did  in  Metcalfy,  Letcts,  that  intention  shall  guida 
Then  comes  the  question  can  we  say  here  that,  by 
necessary  implication  from  the  nature  of  the  firm  or 
(a)  12 £^400;  2Campb,^^. 
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o&enriae,  the  intention  of  the  parties  appears  that  this  1866. 
guanntee  vas  to  continue  notwithstanding  a  change  Baokbousb 
in  the  firm?  I  think  it  does  not.  So  long  as  the  .  Hall. 
parties  were  only  liable  to  be  altered  by  death  there 
ironld  be  no  change  in  the  firm ;  but  if  they  took  in 
new  partners  there  would.  Now  at  the  time  this 
guarantee  was  given  there  was  nothing  to  distin- 
goiah  the  shipbuilding  firm  from  any  other.  The 
original  firm  remained,  and  all  its  partners  could  take 
in  firesh  ones. "  If  the  parties  to  a  guarantee  given  to 
a  firm  mean  that  it  is  to  continue  in  force  though  there 
be  a  change  of  partners,  it  ia.very  easy  to  express  that. 
But  there'  is  nothing  of  the  sort  here.  It  appears  that 
some  years  afterwards  the  defendant  wrote  a  letter 
shewing  that  he  was  under  the  impression  that  the 
guarantee  continued,  but  we  cannot  alter  the  construc- 
tion of  a  written  instrument  on  that  account.    We  must 

A 

oonatrue  it,  and  see  from  its  terms  what  was  the  inten- 
tion of  the  parties ;  and  I  see  nothing  to  shew  that  here 
was  to  be  a  continuing  guarantee  notwithstanding  a 
change  of  the  firm.  Therefore,  although  it  is  a  hard 
case  on  the  plaintiffs,  our  judgment  must  be  for  the 
defendant 

Shib  J.  concurring, 

Judgment  for  the  defendant. 
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Tkursdmtf, 

Extradition 
Act,  6  #  7 
Vict.  c.  76. 
United  States 
of  America, 
Locall^ism 
lotion. 
Forgery, 


In  re  Windsob. 

1.  The  Extradition  Act  between  this  country  and  the  United  States 
of  America,  6  &  7  Vict.  c.  76.,  following  the  language  of  a  treaty  between 
them,  enacts  that  fdl  persons  *'  char^  with  the  dime  of  muxder,  or 
assaiUt  with  intent  to  commit  murder,  or  with  the  crime  of  piracy,  or 
arson,  or  robbei^,  or  forgery,  or  the  utterance  of  forged  paper,  may  be 
deliTered  up  to  justice :  Held,  that  this  must  be  understood  to  mean 
such  acta  as  amount  to  any  of  those  offences  according  to  the  law  of 
England  and  the  senfflral  law  of  the  United  States,  and  does  not  com- 
jHrise  offences  whii£  are  only  such  by  the  local  legislation  of  some  par- 
ticular state  of  the  American  Union. 

2.  A.  3,  was  paying  teller  of  a  bank  at  New  York,  and  as  such  was 
accountable  for  tne  cash  at  the  bank.  He  kept  the  usual  paying  teller's 
book  called  the  proof  book,  and  prored  his  cash  by  it  every  day.  From 
this  book  the  general  bookkeeper  took  his  figures  to  shew  the  condition 
of  the  bank  on  the  general  lecher  from  day  to  day.  The  book  in  ques- 
tion was  one  of  the  books  of  account  of  the  bank,  and  tiie  property  of 
the  bank.  In  it  he  entered  by  the  paying  teller  from  the  receiring 
teller's  books,  or  from  the  lists  of  deposits,  the  money  receired  each 
day,  and  also  the  amounts  paid  out  by  the  paying  teller,  or  amonnts 
for  which  the  bcmk  was  responsible  each  day.  The  proof  book  also 
contained  a  statement  of  the  assets  of  the  bank  in  com  and  cash,  so 
that  the  proof  books  should  each  shew  each  day  the  exact  amount  of 
money  in  the  bank.  A.  B.  fiJsely  and  with  intent  t6  defraud  entered 
a  certain  sum  in  this  book  as  assets  of  the  bank :  Held  that  this  was  not 
a  forgery  by  the  law  of  Efwland  or  the  general  law  of  the  United  States,, 
and  therefore  that  he  coiiid  not  be  giren  up  under  The  Extradition  Act, 
6  &  7  Vict.  c.  76. 

TTABEAS  CORPUS  to  the  governor  of  Whifeenm 
Street  Prison,  to  bring  up  the  body  of  Charks 
Wind»or.  The  return  shewed  that  he  had  been  originally 
arrested  under  a  capias,  and  was  detained  under  a  war- 
rant issued  by  one  of  the  magistrates  of  Bow  Street, 
within  the  Metropolitan  district^  on  a  claim  for  his 
extradition,  made  by  the  GrOTemment  of  the  United 
States  of  America,  under  stat.  6  &  7  Vict  c.  76.,  "  for 
giving  effect  to  a  treaty  between  Her  Majesty  and  the 
United  States  o(  America  for  the  apprehension  of  certain 
offenders ;"  on  a  charge  of  forgery  in  this,  that ''  he  did 
feloniously  with  intent  to  de&aud  The  Mercantile  Bank 


WixMom. 


XXVm.  VICTORIA.  623 

of  the  city  of  New  York  make  certain  fiilae  and  finndn-        1865. 
lent  entries  in  the  books  of  acconnts  kept  by  the  said     _luTt 
bank,  a  monied  corporation  vithin  the  said  state,  whereby 
the  Baid  bank  was  defranded  of  the  sum  of  $200,000  and 
upwards  contrary  to  the  statutes  of  the  said  state  of 
New  York  in  that  case  made  and  proyided." 

By  arrangement  between  the  parties  the  depositions 
before  the  magistrate,  and  the  ^affidavits  on  whicb 
the  prisoner's  daim  to  be  released  was  founded,  as  also 
the  aflSdavits  in  answer  to  it,  were  to  be  taken  as  in 
Conrt 

In  the  Revised  Statutes  oS  New  York,  part  4,c  1,  tit.  S, 
ut  3,  §  S6,  it  is  enacted, "  Every  person  who,  with  intent 
to  defraud,  shall  make  any  false  entry,  or  shall  falsely 
alter  any  entry  made,  in  any  book  of  accounts  kept  by 
any  money  corporation  within  this  state,  or  in  any  book 
of  accounts  kept  by  any  such  corporation,  or  its  officers, 
and  delivered  or  intended  to  be  delivered,  to  any  firm 
<'ealing  with  such  corporation,  by  which  any  pecuniary 
obligation,  claim  Or  credit,  shall  be,  or  shall  purport  to 
be,  diadiarged,  diminished,  increased,  created,  or  in  any 
manner  affected,  shall,  upon  conviction,  be  adjudged 
guilty  of  forgery  in  the  third  degree/' 

CkarleB  Windsor  was  paying  teller  of  Tlie  Mercantile 
Bank  at  New  York,  and  as  such  had  chai^  of  and  was 
aocountable  for  the  cash  to  the  bank,  i.  e.,  the  money 
consisting  of  the  specie  and  paper,  cheques,  &c.,  the 
property  of  the  bank.  He  kept  the  usual  paying  teller's 
book  called  the  proof  book,  and  proved  his  cadi  by  it 
every  day.  From  this  book  the  general  bookkeeper 
took  his  figures  to  shew  the  condition  of  the  bank  on«* 
the  general  ledger  from  day  to  day.  The  book  in  ques- 
tion was  one  of  the  books  of  account  of  the  bank,  and 
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1866.  the  property  of  the  bank.  In  it  he  entered  by  the 
jjj  j^  paying  teller  from  the  receiving  teller's  books  or  firom 
W1ND8OB.  |.jjg  jjgijg  Qf  deposits  the  money  received  each  day,  and 
also  the  amounts  paid  out  by  the  paying  teller  or  amounts 
for  which  the  bank  was  responsible  each  day.  The 
proof  book  also  contained  a  statement  of  the  assets 
of  the  bank  in  coin  and  cash,  so  that  the  proof  books 
should  each  shew  ea<^  day  the  exact  amount  of  money 
in  the  bank. 

In  the  bank  in  question  Charles  Windsor,  as  teller, 
on,  &C.,  had  entered  as  assets  of  the  bank  in  coin  and 
cash  the  sum  of  $200,000,  odd,  in  vault  Upon  exami- 
nation of  the  cash  in  vault  by  the  officer  of  the  bank, 
it  was  found  that  there  was  not  that  sum  in  the  vault, 
in  other  words  that  an  amount  of  money  was  missing. 
The  balances  of  the  money  in  vault  were  carried  along 
from  day  to  day  for  upwards  of  two  years  without  any 
examination  of  the  money  in  vault  by  Charles  fVindsor 
or  by  any  other  person. 

M^Mahan  and  Edward  Clarke  moved  that  the  pri- 
soner be  discharged. — The  Extradition  Act,  6  &  7  Vict 
c,  76.,  is  founded  on  a  treaty  between  this  country 
and  the  United  States,  which  it  recites,  and  enacts  that  all 
persons  ^*  charged  with  the  crime  of  murder,  or  assault 
with  intent  to  commit  murder,  or  with  the  crime  of 
piracy,  or  arson,  or  robbery,  or  forgery  or  the  utterance 
of  forged  paper,''  may  be  delivered  up  to  justice.  These 
being  the  words  of  the  governments  of  two  countries 
speaking  the  same  language,  and  whose  laws  have  a 
common  origin,  must  be  construed  as  meaning ''  forgery" 
by  the  law  of  England  and  also  by  the  general  law  of 
the  United  States.    "There  are  two  circumstances  to  be 
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obserred^  which  occnr  in  all  cases  of  extraditioa: —  18M. 
1.  That  the  country  demanding  the  ciioodnal  must  be  in  re 
the  country  in  which  the  crime  is  committed ;  — 2,  That  ^"^•<>*- 
the  act  done^  on  account  of  which  his  extradition  is 
demanded,  must  be  considered  as  a  crime  by  both  states/' 
1  FkiU.  Int  Law,  413.  Now  what  was  done  here  is  not 
foi^eryy  either  by  the  common  law,  8  Intt  169^  or  the  gene- 
ral lawof  the  UnUedSiaies, — it  is  an  act  amounting  at  most 
to  larceny  or  embezadement,  against  both  of  which  ample 
provision  is  made  by  the  laws  of  each  country ;  AndeT«nl$ 
Case,  Wheaton's  Inter.  Law,  241,  note  78, 22  Up.  Canada 
Q^B.Rep.  190,  and  in  this  country,  80  L.  J.  Q.  B.  129, 
7  Jur.  N.  S.  129.  IBlacUum  J.  We  came  to  no 
decision  there  beyond  this,  that,  the  case.being  one  of  life 
and  death,  the  writ  ought  to  go.]  Wheaton  Int.  Lawj  2nd 
annotated  edition,  by  Lawrence,  286 : — *'  In  the  negotia- 
tion of  treaties  stipulating  for  the  extradition  of  persons 
aocQsed  or  convicted  of  specified  crimes,  certain  rules 
are  generally  followed,  and  especially  by  constitutional 
governments.  The  principal  of  these  rules  are,  that 
a  state  should  never  authorize  the  extradition  of  its  own 
citizens  or  subjects,  or  of  persons  accused  or  convicted  of 
political  or  purely  local  crimes,  or  of  slight  offences,  but 
should  confine  the  provision  to  such  acts  as  are,  by  com- 
mon accord,  regarded  as  grave  crimes/'  In  note  77  &s  an 
illustration,  ''The  terms  'vol  qualifie  crime,'  in  the 
French  law,  cannot  be  made  to  include  a  breach  of  trust 
made  grand  larceny  by  the  laws  of  California/*  He 
also  refers  to  Ortolan,  Rigles  Iniemationalet  de  la  Mer^ 
2nd  ed.,  who  says,  vol  1,  p.  827,  "  Le  commandant 
oa  memo  le  capitaine  marchand  doivent  refuser  de 
recevoir  ceux  qui  se  presentent  ainsi,  lorsqu'il  a'agit 
dHndividua  condamnes  ou  poursuivis  pour  des  crijiiies 
Gommuns  qui  violent  la  morale  universelle^  qui  sont 
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1865.  crimes  dans  tous  les  pays :  ceux  que  les  traits  publics 
'  J^  d^signent  friquemment  sous  le  uom  de  crimincls  ou  de 
WiHDsoB.  malfaiteurs.  Les  navires  d'aiicun  etat  ne  sout  faits  pour 
semr  d'asile  a  de  tels  individos;  et  e'est  un  devoir  pour  les 
nations  de  ne  mettre  i,  cet  6gard  aueun  obstacle  au  cours 
de  leur  justice  respective.''  It  is  not  enough  for  the 
purpose  of  extradition  that  the  act  done  comes  within 
the  local  law  of  some  particular  state  in  the  Federal 
Union.  In  many  of  those  states  assisting  a  slave  to 
escape  is  a  high  offence^  and  it  was  a  moot  point  in 
America  whether  the  governor  of  a  state  where  slavery 
was  unknown  was  bound  to  surrender  a  fugitive  to  a  state 
where  it  was  allowed^  on  a  charge  of  slave  stealing  in 
violation  of  the  laws  of  that  state;  I  Kent  Comm.4i2, 
note  {b)y  10th  ed.  One  of  these  states  might  declare  libels, 
even  of  a  political  nature^  equivalent  to  forgery.  The 
very  words  of  the  treaty  describe  the  crime'a^  committed 
"within  the  jurisdiction  of  the  United  Stateg,'*'  [They  also 
referred  to  the  statute  founded  on  the  extradition  treaty 
between  France  and  England^  6  &  7  Vict.  c.  75.]  But 
were  this  even  otherwise  the  present  case  does  not  come 
within  the  local  law  of  New  York.  The  New  York  enactment 
only  applies  to  books  of  account  with  customers  of  a  banki 
not  to  entries  made  by  bank  clerks  in  their  own  books. 

Giffard  and  Pbland^  contriL  — [  Cockbum  C.  J.  We  are 
not  bound  to  put  a  construction  on  the  statute  of  New 
Yorkf  and  would  rather  hear  you  on  the  other  point] 
The  act  done  is  forgery^  both  by  the  law  of  England 
and  the  general  law  of  the  United  States,  supposing 
the  latter  necessary  to  bring  the  case  within  The  Extra- 
dition Act.  A  false  entry  of  the  amount  of  money  in 
a  bank,  made  for  a  fraudulent  purpose  by  one  of  their 
deiks  in  a  book  belonging  to  the  bank^  is  forgeiy  by 
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the  common  law.  Such  an  entry  is  Tirtually  a  state-  1865. 
ment  by  the  bank^  and  would  be  evidence  against  them.  jnrt 
[QfMum  C.  J.  We  must  take  the  term  "  forgeiy  in 
The  Extradition  Act  to  mean  that  which  by  universal 
acceptation  it  is  understood  to  mean^  namely^  the  mak- 
ing or  altering  a  writing  so  as  to  make  the  writing  or 
alteration  purport  to  be  the  act  of  some  other  person, 
which  it  is  not]  In  Rex  v.  Hart  (a)  it  was  held 
to  be  forgery  for  a  person  having  authority  to  fill  up 
a  blank  acceptance  for  one  sum  only  to  fill  up  the  bill 
for  a  larger  amount.  [^Cockburn  C.  J.  There  a  man 
passes  off  as  the  acceptance  of 'the  acceptor  a  different 
sam  from  that  which  the  acceptor  meant  This  is 
a  statement  to  the  bank,  not  a  statement  put  forward 
by  the  bank.]  But  it  is  not  necessary  that  the  offence 
be  fo]^ery  by  the  law  of  both  countries,  it  is  sufficient 
if  it  be  forgery  by  the  law  of  the  place  where  the  act 
is  done.  The  lex  loci  governs  all  criminal  jurisdiction. 
The  Extradition  Act  is  founded  on  a  treaty,  when  execu- 
ting which  each  of  the  high  contracting  parties  must  be 
supposed  acquainted  with  the  laws  of  each  of  the  states 
composing  the  other.  [^Coekbum  C.  J.  Suppose  the 
local  law  of  New  York  were  to  say  that  picking  pockets 
shall  be  deemed  robbery  or  murder,  must  we  take  it 
80  7]  In  Re  Tivnan  {b)  it  was  held,  by  a  majority  of 
this  Court,  that  the  word  ''piracy*'  in  the  treaty  and 
Extradition  Act  means  piracy  by  the  law  of  the  United 
States,  not  piracy  by  the  law  of  England.  By  the  latter 
trading  in  slaves  is  made  piracy.  Anderson^ b  Cate  (c)  is 
inapplicable.  No  question  of  law  was  there  decided, 
the  only  difference  among  the  Canadian  Judges  being 
on  a  question  of  fact 

(«)  1  Moo.C.  a  486.  (i)  5B.f8,  645. 

W  WheaUmInt,LawM\  note  78;  22  Upp.  Canada  Q,  B,  Rtp,  IflO. 
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1865.       making  it  appear  as  the  document  of  th^t  pereoii. 

In  re  Telling  a  lie  does  not  become  forgery  becaufie  it  is 
reduced  to  writing.  Here  this  man  has  not  made  any 
fidse  statement  purporting  to  be  on  behalf  of  any  other 
person,  but  a  statement  purporting  to  be  what  it  is. 
It  is  true  the  Statute  of  New  York  says  that  such  con- 
duct shall  be  deemed  forgery  in  the  third  d^ree ;  and 
observations  have  been  made  to  shew  that  the  act  done 
here  was  not  within  that  statute.  I  am  inclined  how- 
ever to  think  it  was ;  but  then  does  the  New  York  statute 
saying  this  make  him  guilty  of  forgery  within  the 
meaning  of  The  Extradition  Act?  Two  very  high  con- 
tracting parties  make  a  treaty  on  which  The  Extradition 
Act  is  founded;  but  we  must  construe  that  treaty 
according  to  the  words  used  by  them  when  fairly 
understood,  especially  when  we  find  both  peoples  speak- 
ing the  same  language.  Forgery  is  one  of  the  crimes 
specified,  and  that  must  be  understood  to  mean  any 
crimes  recognised  throughout  the  United  States  and  in 
Enfftand  as  being  in  the  nature  of  forgery.  ''  Piracy''  is 
another,  which  means  offences  committed  on  the  high 
seas,  and  is  so  understood  by  both.  But  I  do  not  think, 
if  either  country  were  to  say  that  some  crime  committed 
on  land  should  be  piracy,  this  would  come  within  the 
treaty.  The  meaning  of  the  New  York  statute  is,  the 
party  shall  be  punished  as  if  for  forgery.  I  therefore 
agree  with  the  Lord  Chief  Justice. 

Sees  J.  concurring, 

Prisoner  discharged. 


\ 
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The  Queen  against  The  Justices  of  the  West  ^^^ 
Riding  of  Yorkshire. 


12  #  13  Vict. 
c.  45.  $.  la 

The  Sheffield  United  Gas  Light  Company,  sesJLtu. 

Appellants,  The  Overseers  of  Sheffield,  Re-  award. 

spondents. 

On  an  appeal  at  Qnartar  Sessions  against  a  poor  rate,  an  order  under 
8tst  12  &  13  Vwi.  e.  45.  a.  13.  was  made  by  consent  respiting  the  « 

tppeal  in  Older  that  the  opinion  of  the  Court  of  Queen's  Bench  might  be 
taken  to  ascertain  the  principle  on  which  the  nropert  j  should  be  rated,  and 
vhen  diat  was  ascertained  the  matter  shonla  be  referred  to  an  arbitrator 
to  certify  whether  the  appellants  had  been  rated  properly.  The  order 
v»s  silent  as  to  oosts,  and  the  case  was  respited  from  Sessions  to  Sessions. 
This  Court  haying  laid  down  the  principle  on  which  the  property  should 
be  nt«d,  the  arbitrator  found  that  the  apnellants  had  not  been  rated  too 
high :  Held,  that  a  subsequent  Court  of  Quarter  Sessions  had  no  power 
to  allow  the  respondents  the  costs  of  the  reference  and  award. 

TN  1860  The  Sheffield  United  Gas  Light  Company, 
incorporated  hj  stat.  18  Vict.  c.  xiv.,  brought  aa 
appeal  to  the  Easter  Quarter  Sessions  of  the  West  Riding 
of  Yorkshire  against  a  poor  rate  made  on  them  by  the 
overBeers  of  Sheffield.  By  consent  of  the  parties  an 
order  was  made  respiting  the  appeal  to  the  next  Sessions 
in  order  that  the  opinion  of  the  Court  of  Queen's  Bench 
might  be  taken  to  ascertain  the  principle  on  which  the 
property  of  the  appellants  in  the  respondent  township 
ought  to  be  rated ;  and  if  ascertained  the  matter  to  be 
refbred  to  an  arbitrator^  who  was  to  certify  whether  the 
appellants  had  been  rated  at  too  high  or  too  low  an  amount. 
The  order  made  no  mention  of  costs.  The  case  was  heard 
by  this  Court,  A  B.  tf  S.  135^  and  the  arbitrator,  acting 
on  the  principle  there  laid  down,  certified  that  the  appel- 
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1865.       lants  had  not  been  rated  too  high.      The  case  had 

The  QuBEir    been- respited  from  Sessions  to  Sessions,  and  at  the  next 

Justices  of     Sessions  the  award  was  brought  into  Court,  and  the  rate 

West  Riding   confirmed  with  costs  to  the  respondents.    On  taxation 

TousHiRi.   the  derk  of  the  peace  refused  to  allow  the  respondents 

any  costs  of  the  reference  and  award:  and  the  next 

Quarter  Sessions  refused  to  interfere. 

A  rule  was  obtained,  in  Michaelmas  Term,  1864,  for 
a  mandamus  to  the  justices  to  enter  continuances  from 
Sessions  to  Sessions  to  the  next  Quarter  Sessions,  and  at 
such  Sessions  award  such  costs  as  they  should  think 
reasonable  to  be  paid  by  the  appellants  to  the  respon- 
dents. 

Overend  and  Barker  shewed  cause. — ^The  reference  to 
arbitration  was  made  under  stat.  12  &  18  Viet  c.  45. 
Sect   13  enacts,  ''That  it  shall  be  lawful  for    any 
Court  of  Oeneral  or  Quarter  Sessions  of  the  peace  before 
which  any  appeal  (except  against  a  summary  conviction^ 
or  an  order  in  bastardy,  or  any  proceeding  under  or  hy 
yirtue  of  any  of  the  statutes  relating  to  Her  Majestj's 
revenue  of  excise  or  customs,  stamps,  taxes,  or  post 
office,)  shall  be  brought,  to  order,  with  consent  of  the 
parties  or  their  attorneys^  that  the  matter  or  matters  of 
such  appeal  be  referred  to  arbithition  to  such  person  or 
persons  and  in  such  manner  and  on  such  terms  as  the 
said  Court  shall  think  reasonable  and  proper;  and  such 
order  may  be  made  a  rule  of  the  Court  of  Queen's 
Bench,  on  the  application  of  either  party;    and  the 
award  of  the  arbitrator  or  arbitrators,  or  umpirage  of 
the  umpire,  may,  on  motion  by  either  party  at  the  Ses- 
sions next  or  next  but  one  after  such  award  or  umpirage 
shaU  have  been  finally  made  and  published,  or  after  the 
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dednon  of  the  Court  of  Queen's  Bench  on  any  motion        1865. 
for  setting  aside  the  same,  be  entered  as  the  judgment    The  Qvsn 
of  the  Court  of  General  or  Quarter   Sessions  in  the     justicts  of 
appeal,  and  shaU  be  as  binding  and  effectual  to  aU    West  Biding 
intents  as  if  given  by  the  said  Court ;  Provided  always,    Yomshim. 
that  the  Court  of  Queen's  Bendi  may,  if  it  think  fit,  on 
apjdication  within  the  Term  next  after  the  making  and 
paUication  of  such  award  or  umpirage^  either  refer  the 
case  back  again  to  the  same  arbitrator,  arbitrators,  or 
nmpiie,  or  wholly  set  aside  the  award  or  umpirage 
aheady  made,  and  may  in  the  latter  event  order  the 
Court  of  General  or  Quarter  Sessions  to  enter  continu* 
aooea  and  hear  the  appeal''     Reg.  v.  Tlie  Ju$tice$  of 
StaffardMrt  (a)  is  an  express  authority  that  where  an 
order  of  Quarter  Sessions  is  silent  as  to  costs  a  subse- 
qaent  Quarter  Sessions  has  no  power  to  award  them. 

Mellith  and  Maule,  in  support  of  the  rule. — Beg.  v. 
TTie  Jiutiees  of  Staffordshire  (a)  is  distinguishable. 
There  an  order  was  confirmed  subject  to  a  special  case; 
here  the  whole  matter  was  respited  from  Sessions  to  Ses- 
sions. Sect.5ofstatl2&13rur/.c.  45.  shews  that  costs 
at  Quarter  Sessions  do  not  accrue  to  the  successful  party 
aa  matter  of  course;  and  the  order  of  Sessions  here, 
which  referred  the  matter  to  arbitration,  being  silent  on 
the  subject  shews  tiiat  the  Court  meant  them  to  remain 
in  its  own  discretion.  The  respiting  the  matter  from 
Seasiona  to  Sessions  kept  the  jurisdiction  alive.  [C!ck;A- 
hum  C.  J.  The  Sessions  appear  to  have  constituted  the 
arbitrator  a  sort  of  intermediate  tribunal  to  determine 
tiie  fisusts.  It  is  more  convenient  and  expedient  that  the 
(tf)  7  JEL  #  A  935. 
2  N  » 
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1865.       Court  which  originally  heard  the  case  should  settle  the 

The  QcEBN    question  once  for  all,  either  by  making  an  order  as  to 

Justices  of     ^^^^  themselves  or  leaving  the  costs  to  the  discretion 

West  Riding  of  the  arbitrator.]    Possibly.   But  they  are  not  ioiwd  to 

TouBHiRi.    adopt  that  course.      [Btackbum  J.    There  would  be 

great  inconvenience  in  the  course  you  suggest.    The 

original  order  of  Quarter  Sessions  was  made  five  years 

ago,  during  which  period  the  Judges  of  that  Court  may 

have  changed,  or  forgotten  all  about  the  matter.] 

CocKBUBN  C.  J.  This  rule  must  be  discharged. 
When  the  13th  section  of  stat.  12  &  13  Viet  c.  45.  comes 
to  be  looked  at  in  all  its  provisions  it  wiU  be  found  to 
amount  to  this,  that  the  Court  whose  province  and  duty 
it  is  to  determine  the  appeal  may  with  consent  of  the 
parties  appoint  an  arbitrator  or  umpire  respecting  the 
matter  of  the  appeal.  At  the  time  they  do  that  they 
may  impose  such  terms  and  conditions  as  they  think 
proper,  and  among  other  things  make  provision  as  to 
the  costs.  I  do  not  agree  with  the  view  of  Mr.  MeUUh 
and  Mr.  Maule  that  the  Court  may  respite  the  case  fiom 
Sessions  to  Sessions,  and  then,  the  arbitrator  or  umpire 
having  made  his  award  or  umpirage,  a  subsequent 
Sessions  may  take  upon  themselves  to  consider  what 
has  been  so  decided  by  him  and  affirm  or  disallow  it  It 
seems  to  me  tkat  the  whole  language  of  the  section 
shews  that  such  was  not  the  intention  of  the  L^islatnre. 
If  the  order  contains  no  language  applicable  to  such  a 
supposed  case,  then  when  the  award  of  the  arbitrator  or 
umpire  is  complete,  application  may  be  made  at  the  next 
Sessions  or  next  but  one,  not  to  review  the  award  or 
umpirage,  but  to  have  it  entered  as  the  judgment  of  the 
Court  by  which  the  order  of  refermce  was  made.    It 
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would  be  prodnctiye  of  great  inconyenienoe  and  compli- 
cation  of  jnrisdictioii  if  an  award  or  umpirage  made 
under  those  conditions  were  to  be  rensed  by  a  subsequent 
Court  and  disallowed*  Here  the  original  order  gave 
no  power  to  any  subsequent  Court  as  to  costs,  and  under 
sect  13  it  can  do  no  more  than  enter  on  record  the  award 
or  umpirage.  Therefore  on  the  true  construction  of  this 
iection  the  Court  of  Quarter  Sessions  which  made  the 
original  order  is  functus  officio  as  to  these  costs,  and  no 
mbiequent  Court  has  authority  to  deal  with  them. 
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Blackbubn  J.  I  am  of  the  same  opinion.  The  13th 
flection  gives  power  to  the  Quarter  Sessions  to  order 
tliat  the  subject-matter  of  an  appeal  may  be  referred  to 
arbitration  in  such  manner  and  on  such  terms  as  they 
BbaU  think  proper.  Then  it  says  that  after  the  award 
is  made  and  finally  published  the  Court  may  be  moved 
to  enter  it  as  the  judgment  of  the  Court  in  the  appeal. 
The  tme  and  fair  construction  of  this  is,  that  when  the 
Court  with  consent  of  the  parties  orders  the  case  to 
be  referred,  those  terms  are  then  formally  to  be  settled 
once  for  all,  including  the  question  by  whom  the  costs 
are  to  be  borne,  and  what  any  subsequent  Court  does  is 
merely  ministerial.  Here  the  original  order  is  silent  as 
to  costs,  which  I  think  means  that  each  party  shall 
bear  his  own.  The  parties  might  have  agreed  at  the 
time  of  the  reference  that  the  costs  should  abide  the 
event  or  be  in  the  discretion  of  the  arbitrator;  but  they 
did  not 


Mbllor  J.  concurring, 


Rule  discharged. 
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1865. 


2rw««dfly.  Thb  Qdeen,  on  the  prosecution  of  G.  Romainb, 
against  The  Inhabitants  of  East  Stoke. 

16  #  17  Vict. 
o  30  B  5  ^c 

CertiaraH  '  ^  indictment  was  removed  into  the  Queen's  Bench  by  certiorari 
Secoanutmce  obtained  at  the  instance  of  the  prosecutor,  who  entered  into  a  reoog- 
(y^g^  '    nizance  with  two  sureties  conditioned  that  he  should  there  proaecute 

with  effect  and  perform  all  such  orders  and  things  as  this  Court  should 
direct.  The  defendants  having  been  acquitted:  held,  that  as  tlie  recog- 
nizance was  not  in  the  form  prescribed  by  stat.  16  &  17  Vict,  c.  30.  s.  5^ 
i.  e.  conditioned  to  pay  the  defendants'  costs  on  aoquittal,  the  dnfendMits 
were  not  entitled  to  costs. 


A  N  indictment  preferred  at  the  Donetthire  Quarter 
Sessions  for  non-repair  of  a  highway  was  removed 
into  this  Court  by  certiorari  obtained  by  the  prosecutor, 
who  entered  into  a  recognizanoe  with  two  sureties  to 
prosecute  with  effect  there  and  perform  all  such  orders 
and  things  as  this  Court  should  direct.  The  indictment 
was  tried  at  the  Dorsetshire  Assizes  and  the  defendants 
were  acquitted.  The  defendants  having  on  production 
of  the  postea  obtained  a  side  bar  rule  to  tax  their  costs, 

H.  James  J  in  this  Term,  obtained  a  rule  to  set  aside 
the  side  bar  rule  on  the  ground  that  the  defendants 
were  not  entitled  to  them. 

The  question  arose  on  stat.  16  &  17  VieL  c.  80.  m.  6,* 
6  and  7. 

Sect.  5.  *^  And  whereas  it  is  expedient  to  make  further 
provision  for  preventing  the  vexatious  removal  of  indict- 
ments into  the  Court  of  Queen's  Bench :  Be  it  therefore 
enacted,  that  whenever  any  writ  of  certiorari  to  remove 
an  indictment  into  the  said  Court  shall  be  awarded  at 
the  instance  of  a  defendant  or  defendants,  the  recogni- 
zance now  by  law  required  to  be  entered  into  before  the 
allowance  of  such  writ  shall  contain  the  further  provi« 
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Bon  foUowing;  that  ia  to  say,  that  the  deficBclant  or       1865. 
defendaDts,  in  case  he  or  they  shall  be  couTictecU  shall    ThTQmiT 
pa;  to  the  proflecutor  his  costs  incurred  subsequent  to  inhAbU^u  of 
the  remoyal  of  snch  indictment ;  and  whenever  any  such   ^^^  Stom. 
vrit  of  certiorari  shall  be  awarded  at  the  instance  of  the 
prosecutor,  the  said  prosecutcnr  shall  enter  into  a  recog- 
luance  (to  be  acknowledged  in  Uke  manner  as  is  now 
Rqnired  in  cases  of  writs  of  certiorari  awarded  at  the 
uutance  of  a  defendant)  with  the  condition  following; 
tluitis  to  say,  that  the  said  prosecutor  shall  pay  to  the 
defisndant  or  defendants,  in  case  he  or  they  shall  be 
acquitted,  hia  or  their  costs  incurred  subsequent  to  such 
lemoTaL^ 

Sect  6.  ''  The  costs  hereinbefore  respeotiyely  men- 
tkmed  shall  be  taxed  according  to  the  course  of  the 
Comt  of  Queen's  Bench;  and  for  the  recovery  thereof 
the  persons  entitled  thereto  shall,  at  the  expiration  of 
ten  days  after  demand  made  of  the  person  or  persons  at 
whose  instance  the  writ  of  certiorari  was  awarded,  and 
OIL  oath  made  of  such  demand  and  refusal  of  payment, 
have  a  writ  of  attachment  granted  against  him  or  them 
by  the  Court  of  Queen's  Bench  for  such  contempt ;  and 
the  said  Court  shall  and  may  also  order  the  said  recog- 
oisance  to  be  estreated  into  the  Exchequer/' 

Sect.  7.  ''  If  the  person  or  persons  at  whose  instance 
any  writ  of  certiorari  shall  be  awarded  shall  not,  before 
the  allowance  thereof,  enter  into  such  recognizance  as  is 
herembefore  provided,  the  Court  to  which  such  writ 
may  be  directed  shall  and  may  proceed  to  the  trial  of 
the  indictment,  |is  if  such  writ  of  certiorari  had  not 
been  awarded." 

JSMgdan  shewed  causc^-The  record  when  removed 


538  EASTER  TERM. 

1865.  became  a  record  of  this  Court,  which  conaeqnently  has 
The  QuBBN  power  over  it.  When  an  indictment  for  misdemeanour 
Inhabitants  of  ^^  ^^^^  removed  from  Quarter  Sessions  at  the  instance 
East  Sto«  ^f  ^^^  defendant  under  stat.  5  k6  fF.  tf  Sf.  e.  11.  *.  2., 
and  he  is  convicted,  the  sureties  are  bound  to  pay  the 
prosecutor  his  costs  although  there  is  no  such  undertaking 
in  the  recognizance ;  Reg.  v.  Hawdan  {a),  Reg.  ▼.  Hodg- 
son  (b).  Where  a  replevin  suit  is  removed  into  a  superior 
Court,  and  a  bond  is  given  under  stat.  9  &  10  Vict  c.  95. 
conditioned  to  prosecute  the  suit  with  effect,  the  bond  is 
forfeited  if  the  obligoi:  does  not  succeed  in  the  suit: 
Tummans  v.  Ogle  (e).  IBlackbum  J.  Sect  6  of  stat 
16  &  17  Fid,  c.  80.  is  in  your  &vour ;  for  it  shews  that 
besides  estreating  the  recognizances  there  may  be  an 
attachment]  Besides  the  condition  of  the  recognizance 
is  to  do  as  this  Court  shall  direct.  The  Court  has  power 
at  common  law  to  estreat  these  recognizances. 

Coleridge,  in  support  of  the  rule. — The  recognizances 
not  being  in  the  form  directed  by  the  statute,  the  Court 
has  no  power  to  estreat  them.  Where  the  provisions  of 
the  statute  are  not  complied  with,  the  7th  section  gives 
the  remedy,  viz.,  that  the  Court  below  may  proceed  to 
trial  and  disregard  the  certiorari.  By  sect.  3  of  stat 
6  &  6  W.  tf  M.c.  11.  the  recognizances  of  a  defendant 
under  that  Act  shall  not  be  discharged  until  the  prose- 
cutor's costs  are  paid. 

CocKBURN  C.  J.  This  rule  must  be  made  absolute. 
I  agree  that  the  prosecutor  ought  to  have  entered  into 
the  recognizance  in  the  form  required  by  sect  5  of  stat 

(a)  1  C.  i?.  464.  (6)  7£n?A.915. 

(0)  QS,fB.  671. 
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16  k  17  Viet  e.  80.«  by  means  of  wUcIl  he  would  have        1865. 
been  liable  to  pay  costs  in  the  event  of  his  not  succeed-    >n^  Qryry" 
ing  in  the  canse^  which  he  ought  to  pay,  and  now  only  j^hn  J^t,  ^f 
escapes  by  not  having  entered  into  recognizances  to  pay   ^^'  Sw»». 
them.     Bnt  when  I  look  to  stat.  5  &  6  ^.  ^  ikf.  c.  11. 
1. 2. 1  see  it  does  not  govern  the  present  case.    Neither 
apply  the  provisions  of  sect  6  of  stat.  16  &  17  Viet 
e.  30.  to  it,  because  no  liabiUty  to  pay  costs  on  an 
indictment  like  the  present   is   imposed  by  sect   6, 
which  also  requires  that  the  recognizance  be  given  with 
mreties,  and  so  supplies  a  double  remedy.    The  true 
oonstmction  of  sect.  6  is  that  unless  there  is  a  recogni- 
zance such  as  sect.  6  contemplates  there  is  no  liability 
that  can  be  enforced.     Mr.  Kingdon  says   we  might 
estreat  arecognizance  though  the  recognizance  be  not  one 
required  by  the  statute.    No  doubt  we  might,  but  in  the 
exercise  of  our  discretion  we  ought  not  to  do  it     The 
condition  which  he  now  seeks  to  enforce  is  one  which 
this  Court  had  no  right  to  insist  on.    We  cannot  there- 
fore assist  the  defendants. 

Blackbubn  J.  I  regret  very  much  that  I  am  com- 
pelled to  come  to  the  same  conclusion.  Sect.  6  of  stat 
16  &  17  Vict.  c.  30.  enacts  that  before  a  prosecutor 
removes  any  cause  by  certiorari  he  shall  enter  into  a 
recognizance  conditioned  in  like  manner  as  when  the 
writ  is  awarded  at  the  instance  of  a  defendant.  Now  here 
the  prosecutor  entered  into  a  recognizance  not  so  condi- 
tioned, but  that  that  he  should  prosecute  the  cause  with 
effect  and  obey  any  orders  of  this  Court  Then  the  6th 
section  says  that  the  costs  mentioned  in  the  preceding 
section  '*  shall  be  taxed  according  to  the  course  of  the 
Court  of  Qoeen^s  Bench ;  and  for  the  recovery  thereof 
the  persons  entitled  thereto  shall,  at  the  expiration  of 
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1865.  ten  days  after  demand  &c.  and  on  oath  made  of  sadi 
TheOnMH  den^and  and  rdfusal  of  payment,  have  a  writ  of  attadi- 
Inhabitants  of  ™®°*  ^'  ^^  *^®  Court  of  Queen's  Bench  &e.,  and  the 
East  Stoxx.  said  Court  shall  and  may  also  Grdet  the  said  recogni- 
sance to  be  estreated  into  the  Exchequer/'  On  read« 
ing  this*  I  for  some  time  tiiought  that  although  the 
words  *'  shall  pay  the  costs  of  the  defendant''  are  omitted, 
it  must  be  intended  that  the  Court  of  Queen's  Bench 
was  to  adjudge  those  costs,  and  then  what  follows  in  this 
section  would  give  a  superior  remedy.  But  looking  at  it 
more  closely  I  see  that  this  would  be  supplying  a  defect 
in  legislation.  As  the  recognizance  has  not  been  granted 
in  the  form  required,  we  cannot  supply  those  wordSi 
That  is  a  pity,  for  doubtless  stat  5k6lF.S;  M.c.  11. 
was  before  the  person  who  drew  this  Act,  and  he  omitted 
to  copy  a  portion  which  was  material  The  stat.  5  &  6  7. 
^  M.  c.  11.  8,  8.  says,  that  if  the  defendant  is  convicted 
the  Court  of  Queen's  Bench  shall  give  reasonable  costs  to 
the  prosecutor,  and  those  costs  shall  be  taxedf  and  the 
recognizance  shall  not  be  dischai^;ed  till  they  are  paid: 
stat.  16  &  17  Via.  c.  30.  omits  the  first  part,— the  Court 
of  Queen's  Bench  shall  give  reasonable  costs, — and  retains 
the  words  of  the  latter  part,  which  taken  alone  do  not 
give  the  power  which  the  older  and  better  drawn 
Act  does. 

As  to  estreating  recognizances  at  common  law,  what* 
ever  remedy  the  prosecutor  may  have  by  removing 
them  into  the  Exchequer,  we  cannot  do  so  on  the  pre^ 
sent  application.  Nor  do  the  words  of  the  recognizance^ 
that  the  prosecutor  shall  perform  all  orders  of  this  Gonr^ 
give  us  a  power  we  should  not  have  had  otherwise. 

Mblloa  J.  concurring, 

Buleabsolote. 
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The  Queen  against  Richmoio)  and  another.      &aurd(w, 

^  May  6th. 


Tbe  awecBment  oomiiiitt«e  of  a  Unioii,  acting  tinder  stat  26  &  26  Viet,  05  ^*  og  rr^ 
c.  103. »,  14.  directed  the  overeeen  of  a  townahip  within  the  Union  to  cUiasalL 
KDd  m  a  Talnation  list  within  three  months.    Before  the  expiration  of  1  g  ^*  m 
that  time  the  committee  appointed  a  yaluer  for  themaelyee.    Subsequently    i^»l#^^ 
flie  orereeers  sent  in  their  valuation,  which  the  committee  rejected  as   ^^^^^ 
maaJkkiietary.    The  valuer  then  made  his  yiduadon,  which  exceeded  by  /u...J^.«j.*^««. 
owrtixth  that  of  the  overseers.    Held,  Uon^petuatum. 

L  That  the  power  of  the  overseers  to  make  the  valuation  under 
sect  14  was  superseded  by  the  appointment  of  the  valuer  by  the  com- 
Dittee  under  sect.  16. 

2.  That  the  parish  was  not  liable  for  the  expence  of  the  valuation 
made  by  the  committee,  either  as  coats  under  sect.  99,  or  as  compensation 
iDider8ecL37. 

Tlf'AULEgia  HihayTerm,  obtained  a  role  under  rtat. 
7  &  8  VicL  c.  101.  s.  35.,  on  behalf  of  the  oveneera 
of  the  poor  of  the  parish  of  Stantbech  Daumf  within  the 
Vnion  of  Paieky  Bridge^  in  the  West  Biding  of  Yorkshire, 
callhig  on  the  board  of  guardians  and  the  auditor  of  that 
Union  to  shew  cause  why  the  allowance  of  60021  in  the 
aooounts  of  that  board  against  the  township  of  Sionebeck 
Down,  by  the  late  auditor  to  a  valuer  for  making  avalu- 
ation  of  that  township/  should  not  be  set  aside  as  erro- 
neousy  and  the  money  refunded. 

An  assessment  committee  for  the  Union  having  been 
appointed  under  ''The  Union  Assessment  Committee 
Act,  1862/'  26  &  26  Vid.  c.  108.,  notice  was  served 
by  them  on  the  overseers  of  the  poor  of  the  town- 
ship of  Sionebeck  Daum  to  send  in  their  valuation 
hat  under  sect.  14,  of  the  rateable  hereditaments 
in  the  township,  with  tiie  annual  value  thereof. 
Before  the  expiration  of  the  three  calendar  months 
aUowed  by  sect  14  to  the  overseers  for  making  the 
valuation,  the  assessment  committee  resolved  that  a 
Tsluation  of  the  township  should  be  made;  and  by  a 
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1865. 


contract  under  seal  appointed  a  valuer  to  make  the 
The  QuEVH    valuation,  for  which  he  was  to  receive  500i,  and  he 
BicfiMosD     P'^oceeded  to  make   the  valuation  accordingly.      The 
overseers  subsequently  sent  in  their  list,  but  the  aasess- 
,        ment  committee,  and  subsequently  the  board  of  guar- 
dians, rejected  it  as  unsatisfactory.     The  appointment 
of  the  valuer  was  then  confirmed,  who  made  his  valua- 
tion, which  exceeded  by  one-sixth  that  of  the  overseers. 

The  case  turned  on  the  following  sections  of  "  The 
Union  Assessment  Committee  Act,  1862,''  25  &  26 
VicL  c.  103. 

Sect.  2.  The  board  of  guardians  of  every  Union  are 
empowered  to  appoint  an  assessment  committee. 

Sect.  13  enables  them  to  require  returns  from  over- 
seers, production  of  rates,  &c. 

Sect  14.  ''  Subject  to  any  order  as  hereinafter  re- 
ferred to  which  may  be  made  by  the  committee,  the 
overseers  of  each  parish  in  the  Union  shall,  within  three 
calendar  months  after  the  appointment  of  such  com- 
mittee, make  a  list  of  all  the  rateable  hereditaments  in 
such  parish,  with  the  annual  value  thereof  respectively 
in  so  much  of  the  form  shewn  in  the  Schedule  annexed 
to  the  Act  •'  6  &  7  »".  4  c.  96.  ''as  is  set  out  in  the 
Schedule  to  this  Act ;  and  unless  such  overseers  think 
that  the  valuation  then  last  acted  upon  in  assessing  the 
rate  for  the  relief  of  the  poor  correctly  shews  the  full 
annual  rateable  value  of  all  such  hereditaments,  they 
shall  revise  such  valuation,  and  such  overseers  shall  sign 
every  list  so  made  by  them  as  aforesaid,  and  such  lists 
shall  be  styled  '  the  valuation  list.' " 

Sect.  16.  ''The  committee  by  their  order  may  from 
time  to  time  enlarge  the  time  within  which  the  first 
valuation  lists  under  this  Act  shall  be  made  by  the 
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Ofeneen  of  all  or  any  of  the  parishes  in  the  Union^        1865. 
and  for  ensuring  a  uniform  and  correct  valuation  of    TheQusxv 
e?ery  parish  in  the  Union  may  direct  that  any  existing    baohmwd. 
yaination  of  the  rateable  hereditaments  in  any  parish 
be  revised,  in  whole  or  in  part,  or  a  new  valuation  of 
sndi  hereditaments  be  made  by  the  overseers,  or  the 
committee  may,  with  the  consent  of  the  board  of  guar- 
dians of  the  Union,  after  notice  shall  have  been  sent 
to  every  guardian  thereof,  in  any  case  appoint  some 
person  for  either  of  the  purposes  aforesaid,  and  may 
direct  such  person  to  make  and  sign  the  valuation  list 
instead  of  the  overseers,  and  every  valuation  list  so 
made  and  signed  shall  be  delivered  by  such  person 
to  the  overseers  of  the  parish   to  which  the  same 
relates." 

Sect.  17.  Valuation  lists  to  be  deposited  for  inspection 
where  rate  books  are  kept,  and  after  the  expiration  of 
fourteen  days  transmitted  to  the  Committee. 

Sect.  20.  Committee  may  direct  further  valuation, 
and  correct  valuation  lists,  and  when  corrected  approve 
them. 

Sect  26.  Committee  may  from  time  to  time  direct 
new  valuations. 

Sect  80.  In  computing  the  amount  of  contributions 
to  common  fund,  the  guardians  shall  take  annual  rate- 
able value  firom  the  approved  valuation  lists. 

Sect  37*  "  The  committee  may  allow  such  compen- 
sation for  any  returns,  copies,  or  extracts,  or  any  valu« 
ation,  or  valuation  list,  or  other  act,  matter,  or  thing  to 
be  made  or  done  in  pursuance  of  their  order,  and  such 
expenses  connected  therewith,  as  to  the  committee  in 
each  case  seems  just." 
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1865.  Sedi.  38.   Remuneration  to  derk  of  committee  &c« 

The  QoEXH  ®^*^  ^®  P*^^  ®^*  ^^  common  fond. 
RioMOHD  '^®^*'  ^^*  '"'^^  expenses  of  making  any  yaluation 
and  valuation  list  of  any  parish,  or  any  of  suck  expenses, 
whether  such  valuation  and  valuation  list  respectively 
be  made  by  the  overseers,  or  by  any  person  appointed 
by  the  committee,  shall  be  charged  upon  the  poor  rates 
of  such  parish  if  the  valuation  made  by  direction  of  the 
committee  shall  exceed  by  one-sixth  the  amount  of  the 
valuation  delivered  to  them  by  the  overseers,  and  upon 
the  common  fund  of  the  said  Union  if  the  valuation  so 
made  as  last  mentioned  shall  not  exceed  by  one-sixth 
the  valuation  so  delivered  as  aforesaid.'' 

Lush  and  Tomlinson  shewed  cause  on  the  part  of  the 
guardians. — Sect.  14  seems  to  shew  that  the  overseers 
have  three  calendar  months  to  make  the  valuation,  but 
sect.  16  qualifies  that  by  saying  that  the  committee 
may  make  a  valuation  for  themselves  at  any  time. 
ICochbum  C.  J.  Yes.  But  can  they  make  the  pariah 
pay  the  costs  of  such  a  valuation?]  Not  unless 
the  overseers  choose  to  stand  by  their  own  valuation. 
ICockbum  C.  J.  They  cannot  do  that  Sect  16  super- 
sedes all  valuations  made  by  them.]  Sect.  87  enables 
the  committee  to  allow  compensation  for  any  valuations 
made  under  their  order,  and  sect.  89  directs  that  the 
expense  of  any  valuation,  whether  made  by  the  overseers 
or  the  committee,  shall  be  charged  upon  the  poor  rates 
of  the  parish  wherever,  as  here,  the  valuation  made  by 
the  committee  exceeds  that  of  the  overseers  by  one- 
ttixtb. 

Wills  appeared  for  the  auditor. 
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Me1K$h  and  MauU,  in  sapport  of  the  role.— The        1865. 
statute  does  not  clearly  lay  down  its  own  scheme.    The    The  Qusxv 
assessment  committee  may  appoint  a  yalaer  at  any  time,     Biohm obh. 
and  if  so  the  case  does  not  come  within  sect  89.  [  Cock-* 
hum  C.  J.    Does  it  come  within  sect.  87  ?]     It  does 
not  come  literally  within  it,  and  even  if  it  did  compen* 
sation  for  the  valuation  is  not  by  that  section  charged 
on  axyr  particular  parish* 

CocKBUBN  C.  J.  There  maybe  doubts  as  to  the 
precise  e£Fect  of  sect.  16  of  this  statute,  but  it  seems  to 
me  the  committee  are  in  this  dilemma.  Either  the 
meaning  of  the  statute  is  that  there  shall  first  be  a 
valuation  by  the  overseers  of  the  parish  under  sect.  14 
before  the  committee  can  make  one  for  themselves  under 
sect  16;  in  which  case  they  ought  to  have  waited  till 
they  received  the  valuation  of  the  overseers  before  they 
proceeded  to  appoint  a  vainer  (which  they  did  not  do)  ; 
or  possibly  the  effect  of  the  statute  may  be  to  enable 
the  committee,  independent  of  the  duty  cast  on  the 
overseers,  to  appoint  a  valuer  in  the  first  instance.  But 
if  the  latter  is  the  true  construction,  and  the  committee 
appoint  a  valuer  under  sect  16,  it  is  clear  that  the  duty 
and  authority  of  the  overseers  under  sect  14  is  entirely 
suspended  by  the  exercise  of  that  power  of  the  committee : 
and  then  sect.  89  cannot  come  into  play.  It  is  only 
where  there  has  been  a  valuation  made  by  the  overseers 
the  sufSciency  of  which  is  questioned,  and  is  sufficientiy 
doubtful  in  itself  to  call  upon  the  committee  to  exercise 
their  power  under  sect.  16,  that  it  could  have  been  the 
intention  of  the  Legislature  to  make  the  individual 
parish  pay  the  costs  of  such  a  valuation.  If  the  valua- 
tion by  the  overseers  is  such  that  it  becomes  necessary 
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1865.  in  justice  to  the  other  parishes  in  the  Union  that  the 
The  QoBBH  committee  appoint  a  vaLuer^  then  it  is  consistent  with 
BicBMOMD  justice  and  reason  that  the  individual  parish  should 
suffer  for  the  defect  of  duty  of  its  overseers.  But  if  no 
valuation  has  been  sent  in  creating  the  necessity  of  the 
appointment  of  a  valuer  by  the  committee,  it  is  clear 
that  no  case  arises  in  which,  consistently  with  justice  or 
reason,  the  individual  parish  can  be  called  on  to  pay  the 
costs  of  the  valuation*  Where  the  overseers  are  so  ill 
advised  as  to  proceed  after  their  functions  are  superseded, 
it  would  be  giving  a  due  effect  to  the  39th  section  to 
impose  the  costs  on  their  parish.  The  only  remaiuing 
question  is,  whether  the  amount  allowed  for  this  valua- 
tion can  be  treated  as  compensation  imder  sect.  37; 
and  on  that  I  did  at  one  time  wish  to  hear  the  counsel 
for  the  overseers.  But  on  further  consideration  I  think 
that  this  position  is  not  tenable.  This  section  does  not 
refer  to  individual  parishes,  but  to  the  Union,  and 
enables  the  committee  to  award  compensation  to  be 
paid  by  the  Union  of  which  they  are  the  representatives. 


Shbb  J.  concurred. 


Rule  absolute. 


END   OF   EASTEB  TERM. 
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IN  THE  EXCHEQUER  CHAMBER. 

Lbateam,  Treasurer  of  Lunatic  Asylum,  &c.,  M«naav, 
agamst  The  Visitor  and   Guardians  of  the  ^^L^^— 
United  Parishes  of  Bolton  lb  Sands,  &c.        ^V-^'^J'"'- 

Whm  a  parish  is  situate  in  a  Union  formed  under  22  G.  3.  e,  83.,  ')i  7^"';.    .  , 
ft««Ji  Art,  an    order  bv  justices    under   The   Lunatic   Asylums  ^r  *\^f% 
Act,  16&  17  Ft«.  r.  97.,  1853,  *.  97.,  for  the  expences  incurred  about  ^  ^'  ^  ^'  ^'^' 
tne  aammation  of  the  lunatic,  bringing  him  before  a  justice,  and  his 
cooTeTance  to  the  asylum,  &c.,  and  his  lodging,  maintenance,  &c.,  thero, 
Bttrt  be  made  on  the  guardians  of  the  parish,  and  cannot  be  made  on 
«•  eoardians  of  the  Union :  reversing  the  judgment  of  the  Queen'N 
Beneb,  and  overruling  Bes^,  v.  Tke  Inhabitants  of  Sramiey,  \li,^8, 732. 

'pHIS  was  an  action  by  the  treasurer  of  the  Lnnatic 
Asylum  at  Stanley  cum  fFrenthorpe,  in  the  West 
Riding  of  the  county  of  York,  under  stat.  48  G.  3. 
c.  96.,  against  the  visitor  and  guardians  of  the  poor 
of  the  united  parishes,  townships  or  places  of  Bolton  le 
Sands,  Tatham,  Catan,  &c.,  in  the  county  of  Lancaster, 
•  body  corporate,  constituted  under  stat  22  G.  8.  c.  88. 

The  declaration  alleged  that  the  overseers  of  the 
poor  of  the  township  of  Bramley,  in  the  borough  of 
i«A,  in  the  West  Riding  of  the  county  of  York,  on 
the  22nd  June,  1860,  did  duly  complain,  pursuant  to 
the  provisions  of  The  Lunatic  Asylums  Act,  1858,  to 
two  justices  of  the  peace  for  the  borough,  from  a  part 
of  which  borough,  to  wit,  the  township  of  Bramley 
aforesaid,  the  pauper  lunatic  hereinafter* mentioned 
was  sent  for  confinement,  that  Elizabeth  W.,  a  pauper 

^oi-vi.  2  o  R.  k  s. 
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I860.       lunatic,  and  then  confined  in  the  lunatic  asylum  under 
LsATiiAif     the  provisions  of  the  last  mentioned  Act,  had  been 
vbitor  and    ^^^  ^  ^^^  rcceivcd  in  the  asylum  at  the  instance  of 
b'o^^n"1b^  the  overseers  of  the  poor  of  the  township  of  Bramky, 
SAsim.       oj^  the  3rd  September^  1859,  under  an  order  duly  made 
by  a  justice  of  the  peace  having  power  and  jurisdiction 
to  make  the  same  imder  the  provisions  of  that  Act, 
and  Elizabeth  W.  had  been  chargeable  to  the  town- 
ship during  all  the  time  in  that  behalf,  and  whilst 
Elizabeth  fV.  had  been  so  confined  as  aforesaid  was 
so  chargeable,  and  that  Elizabeth  W.  had  been  main- 
tained  during  all  the  time  last  aforesaid  in  the  asylum 
at  the  costs  and  charges  of  the  township  of  Bram- 
ley^  out  of  the  rates  raised  for  the  relief  of  the  poor 
of  the  township ;  and  thereupon  the  said  two  justices 
of  the  peace,  upon  the  hearing  of  the  complaint,  and 
having  inquired  into  the  several  premises  and  into  the 
last  legal  settlement  of  Elizabeth  IF.,  and  upon  satis- 
factory evidence  adduced  by  and  obtained  on  behalf 
of  the  township  of  Bromley  by  the  overseers   upon 
oath  pursuant  i^  the^ct,  having  ascertained  the  truth 
of  all  and  singular  the  premises  aforesaid,  did  by  an 
order  imder  their  hands  and  seals  of  the  borough,  on 
the  22nd  June,  1860,  adjudge  the  aforesaid  premises  to 
be  true,  and  that  the  place  of  the  last  l^al  settlement 
of  Elizabeth    fV.,  at  the  time  of  the  sending  her  to 
the  asylum  under  the  order,  was  in  the  township  of 
.    Tatham,  and  that  she  had,  according  to  the  provisions 
of  the  Act,  been  duly  sent  to  and  received  in  the  asylum 
under  the  order,  and  that  the  order  was  according  to 
the  same  Act  a  legal  and  valid  order  in  that  behalf; 
and  the  justices  did  by  their  order,  upon  due  proof 
upon  oath    in  that   behalf   before   them    given,    ad- 
judge that  the  expences  incurred  by  and  on  behalf  of 
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the  township  of  Bramley,  about  the  examination  of 
Elizabeth  W.  and  her  conveyance  to  the  asylunii 
amoonted  to  1/.  15«.^  and  that  the  moneys  paid  by 
th£  township  of  Bramley  to  the  treasurer  of  the  asylum 
for  the  lodging,  maintenance,  medicine,  clothing  and 
care  of  Elizabeth  W.  there,  and  incurred  within  twelve 
calendar  months  then  next  previous  to  the  date  of  their 
order,  amounted  to  16/.  4s.  4rf.,  and  did  order  the 
defendants,  by  the  name  and  style  of  the  guardians  of 
the  poor  of  the  Caton  Union,  being  a  name  by  which 
they  are  commonly  called  and  known,  and  the  Caton 
Union  being  the  name  by  which  the  said  united  town- 
ships are  commonly  called  and  known,  within  which 
Union  the  township  of  Tatham  was  comprised,  and 
being  a  Union  formed  according  to  law,  out  of  any 
monies  which  might  be  in  or  come  into  their  hands  by 
virtue  of  their  office  as  such  guardians,  to  pay  to  the 
OTerseers  of  the  poor  of  the  township  of  Bramley  the 
8ud  sum  of  1/.  155.,  being  the  reasonable  expenccs 
incurred  by  the  township  of  Bramley  in  and  about  the 
examination  of  Elizabeth  W.  and  her  conveyance  to 
the  asylum,  and  also  the  further  sum  of  16/.  4«.  4(/. 
to  the  overseers  of  the  poor  of  the  township  of  Bram^ 
kff  being  the  amount  so  paid  by  them  to  the  treasurer 
of  the  asylum  at  Stanley  cum  Wrenthorpe;  and  to  pay 
weekly  and  every  week  to  the  treasurer  of  the  asylum, 
&om  the  14th  June^  1860,  so  long  as  Elizabeth  W. 
should  continue  in  the  asylum  by  virtue  of  the  order 
under  which  she  was  so  sent  to  the  asylum,  and  so 
long  as  it  should  not  be  otherwise  ordered  by  competent 
authority,  the  sum  of  8^ •  for  the  then  future  lodging, 
maintenance,  medicine,  clothing  and  care  of  Elizabeth 
W.  which  sum  last  aforesaid  seemed  reasonable  to 
2  o  2 
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1866.  the  justices  in  that  behalf.  And  the  overseerB  of  the 
Lbatham  V^^  of  the  township  of  BramUy  caused  a  copy  of  the 
Visitor  and     ^^der  to  be  delivered  within  a  reasonable  time  after  it 

Guardians  of  jj^d  been  made,  to  the  guardians  and  overseers  of  the 
Bolton  le  ^  o 

Sa»d8.  poor  of  the  parish,  township,  or  place  of  Tatlianh  and 
to  the  defendants,  together  with  a  statement  as  by 
law  required  pursuant  to  the  last  mentioned  statute  : 
and  thereupon  an  appeal  against  the  last  mentioned 
order  was  duly  had  and  tried  by  and  on  behalf  of  the 
guardians  and  overseers  of  the  township  of  Taiham, 
and  at  the  hearing  of  the  appeal  at  the  General  Quarter 
Sessions  of  the  peace  for  the  West  Biding  of  the 
county  of  York,  at  Leeds,  a  case  for  the  consideration 
and  opinion  of  the  Court  of  Queen's  Bench  at  fVest- 
minster  was,  by  the  justices  of  the  peace  hearing  the 
appeal,  duly  granted  and  reserved,  which  case  afterwards 
was  duly  heard,  and  tjie  order  was  duly  adjudged  to  be 
a  good  and  valid  order  according  to  law,  of  which  the 
defendants  had  due  notice,  and  that  the  defendants 
never  appealed  against  the  order,  though  the  time  for 
so  doing  elapsed  before  this  sidt:  and  that  from  and 
after  the  making  of  the  order  of  22nd  June,  1860, 
continually  until  the  same  was  adjudged  to  be  good 
and  valid  in  law,  Elizabeth  W,  continued  in  confinement 
in  the  asylum  by  virtue  of  the  order  under  which  she 
was  so  sent  to  the  asylum.  Averment,  that  all  things 
were  done  and 'happened,  and  all  times  elapsed,  neces- 
sary to  entitle  the  plaintiff  as  such  treasurer  to  have 
the  defendants  pay  to  him  as  such  treasurer,  imder  and 
in  pursuance  of  the  order  of  the  22nd  June,  1860,  188 
weekly  sums  of  8^.  each,  amounting  to  55/.  4*.,  being 
the  reasonable  charges  of  the  lodging,  &c.,  of  the  lunatic 
for  the  same  number  of  weeks,  which  weeks  elapsed  dnce 
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the  making  of  the  last  mentioned  order^  and  the  last 
of  which  weeks  expired  twenty  days  before  the  com- 
meDcement  of  this  snit,  and  the  defendants  neglected 
for  the  full  space  of  twenty  days  before  this  suit  to  pay 
to  the  plaintiff  as  such  treasurer  as  aforesaid  the  rea- 
sonable charges  of  the  lodgings  &C.9  of  the  lunatic  for  the 
said  138  weeks,  though  more  than  twenty  days  before 
suit  and  in  a  reasonable  time  in  that  behalf  after  the 
makiugofthe  last  mentioned  order,  due  notice  of  the 
order  was  given  to  the  defendants,  and  though  more  than 
twenty  days  before  this  suit  and  after  the  said  138  weeks 
had  elapsed,  payment  of  the  reasonable  charges  of  the 
lodging,  &c.,  of  the  lunatic  for  those  weeks,  amounting  to 
the  said  sum  of  55/.  4$.,  was  demanded  by  the  plaintiff 
as  and  being  such  treasurer  of  the  defendants ;  whereby 
and  by  force  of  the  statute  Sec.  an  action  hath  accrued, 
&c. ;  alleging  as  a  breach  that  the  defendants  did  not  pay. 

Demurrer. 

Fifth  plea.  The  parishes,  townships,  or  places  of  and 
for  which  the  defendants  are  visitor  and  guardians  of 
the  poor,  to  wit,  Bolton  le  Sands,  Tathanif  CatoUy  &c., 
were  before  and  at  the  time  when  the  defendants  became 
incorporated  as  hereafter  mentioned,  and  thence  hitherto 
have  been  and  are  separate  and  distinct  parishes,  town- 
ships or  places,  each  maintaining  their  own  poor,  sepa- 
rate and  distinct  from  the  others  of  them  (except 
according  to  the  provisions  of  the  Act  of  Parliament 
hereinafter  mentioned)  since  the  time  when  the  defend- 
ants became  so  incorporated,  and  all  things  required  by 
the  said  Act  and  necessary  in  that  behalf  having  hap- 
pened and  been  done,  the  said  parishes,  townships  or 
places  were  before  and  at  the  times  of  the  making  of 
the  several  orders  in  the  declaration  mentibned  and  still 
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1865. 
Leatham 

V, 

Visitor  and 

Guardians  of 

Bolton  lb 
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are  united  tinder  and  according  to  the  provinons  of  the 
4th  section  of  the  Act  22  G.  3.  c.  83.  and  not  otherwise, 
and  the  defendants  became  and  were  incorporated  by 
and  under  the  said  Act  for  the  purposes  therein  men- 
tioned and  not  otherwise. 

Sixth  plea.  That  the  defendants  never  were  guardians, 
governors,  directors,  managers  or  acting  guardians 
entitled  to  act  in  the  ordering  of  relief  to  the  poor  from 
poor  rates. 

Demurrer  to  fifth  and  sixth  pleas. 

Joinder  in  demurrer. 

Judgment  having  been  given  by  the  Queen's  Bench 
for  the  plaintiff,  without  argimient,  on  the  authority  of 
Reg.  V.  The  Inhabitants  of  Bramley  (a),  the  defendants 
brought  error;  and  the  case  was  argued  on  May  13th 
and  May  15th ;  before  Erle  C.  J.,  Pollock  C.  B.,  Keat- 
ing and  Smith  JJ.,  and  Bramwell,  Channell  and 
PiGOTT  BB.,  and  judgment  given  on  the  latter  day. 


West  {Huddleston  with  him),  for  the  defendants.— The 
decision  of  the  Court  below  proceeded  on  Reg.  v.  The 
Inhabitants  of  Bramley  (a),  which  was  wrongly  decided. 
The  question  turns  on  the  construction  of  stat  16  &  17 
Vict.  c.  97.  s.  97.,  which  enacts,  "  It  shall  be  lawfiil 
for  any  two  justices  for  the  county  or  borough  in  which 
any  asylum,  registered  hospital,  or  licensed  house  in 
which  any  pauper  lunatic  is  or  has  been  confined  is 
situate,  or  to  which  such  asylum  wholly  or  in  part 
belongs,  or  from  any  part  of  which  any  pauper  lunatic 
is  or  has  been  sent  for  confinement,  at  any  time  to 
inquire  into  the  last  legal  settlement  of  such  pauper 
lunatic,  and  if  satis&ctory  evidence  can  be  obtained  as 
(a)  IB.^S,  732. 
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to  such  settlement  in  any  parish^  Buch  justices  sliaU,  by  1805. 
order  under  their  hands  and  seals,  adjudge  such  settle-  lbatham 
inent  accordingly,  and  order  the  guardians  of  the  union  visitor  and 
to  which  the  parish  in  which  such  lunatic  is  adjudged  to  Gg«rfi*»8  of 
be  settled  belongs,  or  of  such  parish  in  case  such  parish  Sands. 
be  in  a  union  or  be  under  a  board  of  guardians,  and  if 
not,  then  the  overseers  of  such  parish,  to  pay  to  the 
guardians  of  any  union  or  parish,  or  the  overseers  of 
any  parish,  all  expenses  incurred  by  or  on  behalf  of 
such  union  or  parish  in  or  about  the  examination  of 
such  lunatic,  and  the  bringing  him  before  a  justice  or 
justices,  and  his  conveyance  to  the  asylum,  hospital,  or 
bouse,  and  of  all  monies  paid  by  such  last  mentioned 
guardians  or  overseers  to  the  treasurer,  oflBcer,  or  pro- 
prietor of  the  asylum,  hospital,  or  house,  for  the  lodging, 
maintenance,  medicine,  clothing,  and  care  of  such  lunatic, 
and  incurred  within  twelve  calendar  months  previous  to 
the  date  of  such  order,  and,  if  such  lunatic  is  still  in 
confinement,  also  to  pay  to  the  treasurer,  officer,  or 
proprietor  of  the  asylum,  hospital,  or  house  the  reason- 
able charges  of  the  future  lodging,  maintenance,  medi- 
cme,  clothing,  and  care  of  such  lunatic ;  and  the  guar- 
dians or  overseers  on  whom  any  such  order  is  made 
sbaU  immediately  pay  to  the  guardians  or  overseers  to 
whom  the  same  are  ordered  to  be  paid  the  amount  of 
the  expenses  and  monies  by  such  order  directed  to  be 
paid  to  them,  and  from  time  to  time  pay  to  the  said 
treasurer,  officer,  or  proprietor  of  the  asylum,  hospital, 
or  house,  the  future  charges  aforesaid/'  The  word 
''Union"  in  this  section  does  not  include  a  Union  under 
GUberfs  Act,  22  G.  8.  c.  88,,  as  this  Union  is,  and  con- 
•equently  where  a  pauper  belongs  to  a  parish  within 
such  a  Union,  the  order  under  16  &  17  Vict  c.  97. 
9*  97.  should  not  be  made  on  the  guardians  of  the 
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3865.        Union,  but  on  the  guardians  of  the  parish  from  which 

Lratham      ^^®  came.    It  is  true  the  interpretation  clause,  sect  132, 

Visitor  and     ^^^^ts  that  «'  Union"  in  that  Act  shall  mean  a  Union. 

^"^won^Ie^  of  parishes  formed  under  4  &  5  ^-  4.  c.  76.,  or  under 

Sands.  stat  22  G.  3.  c  83.,  "  unless  there  be  something  in  the 
subject  or  context  repugnant  to  such  construction."  But 
here  there  is.  The  ordinary  notion  of  guardian  of  a 
Union  is  a  guardian  under  stat.  4  &  5  ^F.  4.  c.  76.,  but 
there  is  no  such  thing  as  guardian  of  a  GMert  Union ; 
his  proper  title  is  ''visitor."  The  interpretation  clause 
of  Stat.  16  &  17  Vict  c.  97.  defines  «*  guardians''  to 
mean  "guardians,  governors,  directors,  managers,  or 
acting  guardians,  entitled  to  act  in  the  ordering  of  relief 
to  the  poor  from  poor  rates."  Reg,  v.  The  West  Biding 
of  Yorkshire  (a)  may  be  relied  on,  but  is  inapplicable. 
On  stat.  23  G.  3.  c.  83.  being  cited  in  argument,  Erie  J. 
says,  ''  That  Act  cannot  assist  us,  as  it  makes  the  guar- 
dian a  parish,  not  an  Union,  oflBcer.'^  Gilbert  Unions 
diflFer  materially  from  others;  for  instance,  they  can 
be  dissolved  at  pleasure,  and  they  cannot  give  out  door 
relief,  which  this  is,  and  no  means  are  provided  for 
compensating  the  other  parishes  of  which  such  a  Union 
is  composed  for  what  they  have  paid  for  the  lunatic 
paupers  of  one  of  them.  [He  also  referred  to  sects.  17 
and  20  of  stat.  16  &  17  Vict  c.  97.] 

Temple  {Maule  and  Hannay  with  him),  for  the  plaintiff. 
— The  decision  in  Reg.  v.  The  Inhabitants  of  Bramky  {b) 
was  right.  If  the  parish  &om  which  the  lunatic  pauper 
comes  is  in  a  Union  the  order  of  the  justices  must  be 
made  on  the  guardians  of  that  Union.  The  sole  effect 
of  stat^  16  &  17  Victn  c.   97.  is  to  order  the  mainte- 

(«)  7  E,  #  B.  14.  {h)  IB.fS.  732. 
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nance  of  pauper  lunatics  without  interfering  with  the        1866. 

means  of  maintenance  provided  for  paupers  generally  by  lbatham 

Stat  22  G.  3.  c  83.,  explained  and  amended  by  stat.  ^^.J^    ^ 

33  G.  3.  c.  35.  *.  8.,  and  by  stat  4  &  5  fF.  4.  c.  76.  Sect.  Gum^m  of 

_-      _  ,-...  BOLTOH  LB 

99  of  Stat  16  &  17  Vict.  c.  97.  bears  out  that  construe-  Sands. 
tion  of  sect  97.  If  an  order  were  made  on  the  guardians 
of  a  particular  parish  they  could  have  no  relief  against 
its  consequences  without  applying  to  the  board  of  guar- 
dians for  the  Union.  The  machinery  of  stat  16  &  17 
^irf.  c.  97.  is  the  same  with  that  of  stat.  22  G.  8.  c.  88., 
and  therefore  the  other  parishes  in  the  Union  would  be 
compensated  for  their  advances  on  account  of  the  parish 
to  which  the  pauper  belonged.  Under  stat.  8  &  9  VicL 
e.  12&  s.  62.,  repealed  by  16  &  17  Vict  c.  97.  *.  1.,  the 
justices  might  make  such  an  order  as  this  either  on  the 
Union  or  the  parish;  Reg.y.Tyru)hiU{a).  Stat  12  ft  13 
y^et,  c.  103. «.  5.,  which  charges  the  costs  of  irremovable 
panpers  on  the  common  fund  of  the  Union,  is  applicable 
to  Gilbert  Unions,  and  also  repealed  andre-enacted  by 
16  &;  17  Vict.  c.  97.  *.  102.  [He  cited  Archlold  Poor 
Law,  889,  11th  ed.,  and  Beff.  v.  The  Inhabitants  of 
Priest  Button  (b).] 

West,  in  reply. 

Eklb  C.  J.  As  I  read  stat  16  &  17  Vict.  c.  97.  s.  97. 
it  empowers  the  justices  to  make  an  order  of  this  kind 
on  four  classes  of  persons,  namely,  the  guardians  of  the 
Union  to  which  the  parish  of  settlement  belongs,  or  the 
gnaidians  of  such  parish  in  case  such  parish  be  in  a 
Union,  or  the  board  of  guardians  if  the  parish  be  under 
aboard  of  guardians, — here  are  three  kinds  of  guardians 
(a)I2Q.£.293.  (6)  17  Q.  J9.  59. 
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mentionedj — and  if  there  are  bo  guardiai^l 
OT«rseeirs  of  the  parish.  The  justices  are  to  ma 
mutatis  mutandis  on  those  four  classes  of  pi 
gsaj  which  class  is  to  find  the  money. 
Older  has  been  made  ou  the  defendants  as  i! 
guardians  of  a  Union  inoorporated  under  Th< 
Amendment  Act,  i  &  5  fF.  4.  e,  76.  It  i 
calling  on  a  Tisttor  and  guardians  ineorpoc 
Stat  22  G.  3>  c,  83,  j.  21.  to  pay  these  eip< 
the  Union  funda.  We  are  of  opinion  that 
ought  to  have  been  made  on  the  guardians  of 
it  being  a  parish  in  m  Union  under  Gilbert 
comes  under  the  second  of  the  above  daj 
says  the  order  shall  be  made  on  the  ffuardu 
partMh  if  it  be  in  a  Union.  It  is  rery  dm 
means  if  it  be  in  a  Gilbert  Union.  I  know  of 
who  would  be  correctlj  described  as  gnardiana 
liable  to  hare  such  orders  for  paTuient  as  this 
made  on  them,  unleaa  in  a  GMert  Union^ 
board  of  guardians  constituted  hj  stat  4  i 

If  this  qu^tion  stood  merely  on  the  wi 
statute,  and  there  had  been  nothing  of  subst 
objection,  I  ironld  hare  used  every  power  J 
with  to  prerent  such  an  objection  of  form 
But,  on  giving  the  best  attention  I  can  to  thi 
on  the  subject^  pajticularlr  Gilberts  Act,  22  i 
it  appears  to  me  that  the  Legiskture  has 
guaidian  of  a  parisb,  having  duties  to  peffor 
iu  that  pariah,  and  authoiixing  that  guardi 
the  odier  gaaidiana  of  the  Union  at  monthl; 
and  that  they  have  hf  Gi&a^s  Act  spe 
affiled  to  be  dbAnnied  hf  tliem  at  the 
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ings  while  acting  together,  and  authority  given  them       ig^^^ 

over  two  special  sources  of  money,  neither  of  which  would   .  lkatham 

be  chargeable  for  the  expense  of  the  lunatic  pauper  who    ^.  .^^  ^^ 

is  the  subject  of  this  litigation.    Stat.  22  G.  3.  c.  88.    Chiardians  of 
*  °  ,  Bolton  LI 

makes  provision  for  a  guardian  for  each  parish ;  then       Sasm. 

there  is  a  power  for  the  creation  of  visitors.  The  great 
object  of  this  statute  was  to  ameliorate  the  condition 
of  the  poor  in  providing  a  Union  House  in  which  they 
might  live  and  be  maintained.  Sect.  24  points  out 
the  duties  which  the  guardians  have,  and  the  funds  out 
of  which  charges  on  the  parishes  are  to  be  paid*  Mate- 
rials are  to  be  provided  for  employment  of  the  paupers 
in  the  workhouse^  and  then  means  are  to  be  provided  for 
their  maintenance;  and  the  early  part  of  the  section 
makes  provirion  for  general  expenses  which  are  to  be 
contributed  to  by  the  several  parishes  in  the  Union, 
according  to  the  expenses  incurred  by  each  on  account 
of  their  poor  within  the  three  years  next  before  adopting 
this  statute ;  that  sum  is  for  the  more  permanent  ex- 
penses, yiz.,  house  fiimiture  and  repairs,  salaries  of 
officers,  &C.  Then,  in  respect  of  current  expenditure, 
they  are  to  contribute  in  proportion  to  the  number  of 
paupers  sent  from  each  of  the  parishes.  No  power  is 
given  them  to  order  any  parish  to  contribute  except  in 
one  of  these  two  proportions,  and  payment  is  to  be  made 
in  respect  of  those ;  and  the  account  is  to  specify  the 
ground  in  order  that  the  parish  may  know  on  which  of 
the  two  it  is  to  contribute.  Schedules  15  and  16  give 
most  specific  directions  for  adjusting  the  accounts  of  those 
two  funds.  Schedule  1 6  gives  the  mode  of  adjusting  the 
second  account  whereby  each  parish  is  to  pay  in  propor- 
tion to  the  number  of  persons  in  the  workhouse  at  that 
time.     If  an  order  about  lunatic  paupers  were  made 
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1866.        ^^  ^  parish,  it  would  be  made  by  the  guardians  at  their 
Leatham     monthly  meetings.     Such  an  order  has  no  application 
Visitor  and     ^  *^®  general  body  of  the  guardians,  and  could  not  be 
Guardians  of  properly  paid  out  of  any  funds  in  the  nature  of  a  Union 
Sands.       fund  over  which  the   general  body  of  the  guardians 
have  control.      This  question  is,   therefore,  matter  of 
substance,  not  matter  of  form.     For,  if  judgment  were 
recovered  against  the  defendants  here,  whence  are  they 
to  get  funds  to  pay  the  costs  of  this  litigation  and  the 
future  mainteuance  of  the  pauper  ?    The  guardians  of  all 
the   different  parishes  cannot  apply  any  funds  to  this 
purpose,  as  permanent  expenses  of  the  house,  or  in  sup- 
port of  the  paupers  in  the  house.     There  is  no  such 
fund,  that  I  see,  existing  at  the  time  stat.  22  G.  3.  c.  83. 
was  passed,  and  I  see  none  created  by  any  subsequent 
statute. 

The  statutes  referred  to  by  Mr.  Temple  very  much 
confirm  our  view.  We  are  asked  to  give  judgment 
against  this  body  of  visitor  and  guardians.  Stat.  33 
6r.  3.  c.  35.,  explaining  and  amending  22  G.  3.  c.  83., 
determines  that  there  shall  be  something  in  the  nature 
of  a  Union  fund.  Having,  by  sect.  3,  directed  casual 
poor,  who  are  entitled  to  relief  from  any  one  of  the  united 
parishes,  to  be  relieved  by  all  the  parishes  conjointly, 
they  specifically  created,  for  the  first  time,  a  Union 
fund,  by  enacting  that  the  casual  poor  should  be  relieved 
in  the  same  respective  proportions  as  the  parishes  are 
directed  to  contribute  to  the  general  purposes  of  stat. 
22  G.  3.  c.  83.  Those  I  take  to  be  repairing  houses, 
laying  up  stock,  &c.  The  Legislature  then  for  the  first 
time  created  one  charge  and  one  Union  fund.  At  the 
time  they  adopted  Gilbert's  Act  they  were  bound  to 
ascertain  the  average  of  charges  on  each  parish  for 
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tbee  yean  previous.  This  to  my  xnind  shews  there 
was  no  Union  fimd  known  at  that  time ;  and  as  the 
ibnds  of  Gilbert  Unions  were  before  appropriated  to 
house  charges  and  charges  for  the  maintenance  of  pau- 
persy  this  provision  for  casual  poor  is  a  new  specific 
charge  on  the  Union.  Then  stat  12  &  18  Viet  e.  108. 
1. 3.  charges  the  costs  of  irremovable  pauper  lunatics  on 
the  Union  fund^  which  I  take  to  mean  the  Union  fund 
created  for  permanent  expenses  of  the  house  by  stat.  88 
G.  3.  c  35.  s.  8.  Stat.  12  &  18  Viet.  c.  lOS.  s.  5.  is 
repealed  by  stat.  16  ft  17  Vict.  c.  97.  s.  102.,  which 
confirms  our  view,  for  it  provides  that  the  expense,  not 
of  panper  lunatics  generally,  but  of  irremovable  pauper 
lunatics,  shall  be  paid  by  the  guardians  of  the  parish 
wherein  they  shall  have  acquired  their  exemption  from 
removal,  or  out  of  the  common  fund  of  the  Union  when 
the  parish  is  in  a  Union,  which  term  Union  here  com- 
prises both  ordinary  Poor  Law  Unions  and  Gilbert 
Unions.  Sect.  97  relates  to  pauper  lunatics  who  are  not 
immovable,  and  provides  that  the  costs  of  their  main- 
tenance shall  be  defrayed  by  the  guardians  of  the  Union 
to  which  the  parish  belongs,  or  of  the  parish  if  in  a 
{GUbert)  Union.  I  insert  the  word  "  Gilbert'  because  it 
is  necessary  to  the  sense.  Removable  pauper  lunatics 
ue  to  be  paid  for  by  the  parish  to  which  they  belong ; 
irremovable  pauper  lunatics  by  the  guardians  of  the 
Union  out  of  the  Union  fund  created  by  stat.  88  O.  8. 
c.  85. 9.  8.  This  change  in  the  ideas  of  the  Legisla- 
ture has  been  appropriately  expressed  by  thb  change  of 
Imgoage. 


1865. 
Lkathak 

V. 

Visitor  and 
GnardiflDfl  of 

BOLTOH  U 

Sajtm. 


The  rest  of  the  Court  concurring. 


Judgment  reversed. 
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'I^BIS  m  a  iffsd  far   tbe  pkiniiff  a| 

vM  keari  Wim  Eals  C  J^  Fouock  C  B., 
md  SxiTM  JJ^  and  BumrtLi,  Chaxkku.  a 
BB.  ^ 

£cii  (C.  W,  JTuMf  with  Um)^  for  tbe  ] 
The  Bail  way  a&d  C&daI  Traffic  Act,  1854> 
ITb^.  cw  31^  doei  not  oompel  railway  Cob 
cany  bcHnei ;  if  tber  cany  them  they  caj 
KBcd  us  carriers  al  common  law.  Here  tb 
occurred  before  the  Compaiij  bad  receiTed 
into  their  poeseBBioii  as  fsiniere,  and  before 
even  iii  the  course  of  recd^Tng  him  as  such 
siaiply  on  their  premises,  and  his  even  beinf 
the  purpose  of  being  carried  makes  no  differs 
declaration  of  value  required  by  sect.  7  shouli 
at  the  time  when  the  contract  of  carriage  begi 
the  delivery.  As  to  one  of  the  defendants 
having  called  out  *^  Londan  horses  tins  way/^ 
more  than  if  a  written  notice  had  been 
cficct. 
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Hawkins  (H.  James  with  him),  for  the  defendants. — 
Sects.  1  and  2  of  this  statute  shew  that  railway  Companies 
are  bound  to  cany  horses^  and  in  order  to  entitle  them  to 
the  protection  of  sect  7  it  is  not  necessary  that  a  perfect 
contract  to  carry  the  horse  be  entered  into.  It  is  enough 
that  he  is  under  the  control  of  the  Company,  perhaps 
enough  if  he  merely  comes  on  their  premises  for  the 
purpose  of  being  carried,  for  except  for  that  purpose  he 
has  no  right  to  be  there.  Here  a  servant  of  the  Com- 
pany directed  the  groom  in  charge  of  the  horse  to  take 
him  into  a  dangerous  position. 


1865. 


HoDOIfAX 

West 

HlDULHD 

Railway 
CompaDj. 


Lushy  in  reply. — A  horse  may  lawfully  be  on  the 
premises  of  a  railway  Company  without  being  there  for 
the  purpose  of  being  carried :  e.  ^.  he  might  be  there 
drawing  to  the  station  a  vehicle  about  to  be  carried. 
The  servant  of  the  Company  was  not  guilty  of  negli- 
gence in  caUing  out  "  London  horses  this  way,"  for  the 
way  he  pointed  out  was  the  true  one. 


Eble  C.  J.    We  aflBrm  the  judgment,  for  the  reasons 
given  by  the  majority  of  the  Court  below. 

Judgment  afiirmed. 
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Local  Gfttiem' 

21  4-  22  r^r/. 

Loca^  Board, 
laterferenct 
with  water- 

C&mpemnthin. 

AcfioJh 

M(tHda»m^* 


The  QuBBN,  on  the  Prosecution  of  Thomas 
Taylor,  against  The  Dabungton  Local 
Board  of  Health. 


By  TIk^  Public  Health  Act,  1848,  11  &  12  Vict  c.  63.  s.  45.,  Local 
BoonU  of  Health  are  authorized  to  make  and  maintain  sewers,  subject 
ta  the  conditions  in  sect.  145  that  they  shall  not  use,  injure,  or  interfere 
with  any  watercourse,  stream,  river  &c.  in  which  the  owner  or  occu- 
pier of  Any  Lands,  mills  &c.  whs  interested  without  consent  in  writing 
first  ha<l  Jind  obtained.  The  Local  Government  Act,  1868,  21  d-  22  Vict, 
c.  98.,  ha^iug  by  sect.  68  repealed  sect.  145  of  stat.  11  &  12  Vict.  c.  63., 
by  nect.  73  prohibits  the  Local  Board  from  doinff  any  act  injuriously 
anectinjT  any  reservoir,  river,  or  stream,  &c.,  or  the  supply,  qualitv,  or 
fall  of  water  contained  in  any  reservoir,  river  or  stream,  "in  cases  wliere 
oiiy  Conipanv  or  individuals  would,  ijf  this  Act  had  not  passed,  have 
been  entitled  by  law  to  prevent  or  be  relieved  against  the  injuriously 
aifectiui^  auch  reservoir,  river,  stream,  &c"  without  their  consent  in 
writing.  The  Local  Board  of  2).  made  certain  sewers  in  execution  of 
the  i>owera  of  stats.  11  &  12  Vict.  c.  63.  and  21  &  22  Vict,  c,  d6.,  and 
in  doing  so  injuriously  affected  the  stream  8,,  without  having  obtained 
the  coneent  of  71,  who  was  the  occupier  of  a  mill  on  the  S.^  and  entitled 
to  the  ^ow  of  the  8.  to  his  mill.  T.  obtained  a  mandamus  to  the  Local 
Bo»r(l  for  compensation,  and  made  a  claim:  (1)  For  damage  sustidned 
in  coneequi^ace  of  the  Board  opening  the  main  sewer  so  as  to  allow  the 
water  of  the  8,  to  flow  through  it  for  forty-six  hours.  (2)  For  a  drain  or 
rni]:i  door  being  made  out  of  the  8.,  and  water  allowed  to  flow  out  of  the 
S,  into  the  trap  door :  Held,  affirming  the  judgment  of  the  Queen's 
Bench, 

L  That  sect  73  of  stat.  21  &  22  Vict.  c.  98.  was  not  confined  to 
cases  in  which  a  Court  of  equity  would  grant  an  ii\junction  asainst  the 
Local  &:>ttrd,  and  that  T.  was  in  the  position  of  a  person  who  would, 
if  the  Acjt  had  not  passed,  have  been  entitled  by  law  to  prevent  the 
injuriotii^ly  affecting  the  8. 

2.  Thut  the  works  of  the  Local  Board  were  not  authorized  by  sect  73, 
and  therE'fore  the  claim  of  T,  was  not  the  subject  of  compensation,  hut 
ground  of  action. 


^HE  prosecutor  having  brought  error  on  the  judg- 
ment in  this  case^  reported  5  B.  f^  S.  515,  it  was 
now  heard  before  Erlb  C.  J.,  Pollock  C.  B.^  Byles 
and  Smith  J  J.  and  Channell  B. 


T.  Jmes  (Northern  Circuit),    {Henderson  with  him), 
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for  the  prosecution. — The  prosecutor  claims  oompensa-        1865. 
tion  under  the  four  following  heads.  TheQusn" 

First  For  damages  sustained  in  consequence  of  the  p^Ku'ivaToir 
defendants  opening  the  main  sewer  down  the  Skerne  on  ^^H^Sf 
the  18th  &  19th  Jwuy  1859,  for  forty-six  hours. 

Seeond.  For  the  water  drawn  from  the  Sheme  and 
wasted  bj  the  main  sewer  being  so  dose  to  the  river. 

Third.  For  a  drain  or  trap  door  being  made  out  of 
the  Skeme  and  water  allowed  to  flow  out  of  the  Skema 
into  the  trap  door. 

Fourth.  For  the  defendants  having  drained  off  the  rain 
and  refuse  water  from  the  streets  of  Darlingtany  which 
had  always  run  into  the  Skeme. 

The  second  and  fourth  of  these  may  be  abandoned* 
bat  for  the  first  and  third  the  prosecutor  is  entitled  to 
compensation,  the  only  question  being  whether  he  is 
entitled  to  get  it  by  .mandamus  or  can  sue  for  it  by 
action. 

Large  powers  of  making  and  altering  sewers  are  vested 
in  the  Local  Boards  of  Health  by  stat  11  &  12  Vict 
c.  63.  M.  43.  44.  45. ;  and  by  sect.  144  full  compensa* 
tion  is  to  be  made  out  of  the  rates  to  all  persons  sustain- 
ing damage  by  reason  of  the  exercise  of  the  powers  of 
the  Act  Sect.  145  restrains  the  interfering  with  private 
watercourses  without  consent  of  the  parties  interested. 
That  aectian  is  repealed  by  The  Local  Grovemment  Act, 
1858,  21  &  22  Vict  c.  98.  $.  68.,  which  enacts  that 
nothing  in  the  Act  shall  be  construed  to  authorize 
any  Local  Board  of  Health :  -- 

*^  (1).  To  use,  injure,  or  interfere  with  any  sluices, 
floodgates,  sewers,  groynes,  or  sea  defences,  or  other 
works  '  already  ox  hereafter  made  under  the  authority  of 
any  Commissioners  of  Sewers  appointed  by  the  Crown, 

VOL.  VI.  2  F  B.  &  8. 
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1865.       or  any  sewers  or  other  works  already  or  hereafter  made 
The  QussN     ^^^  ^^^  f^'  *^®  purpose  of  draining,  preserving,  or 
Darlingtok    improving'  land  under  any  local  or  private  Act  of  Par- 
^^^"^    liament,  or  for  the  purpose  of  irrigating  land,  or  in  any 
manner  to  disturb  or  interefere  with  any  lands,  heredi- 
taments, estates,  or  property  vested  in  Her  Majesty's 
Principal  Secretary  of  State  for  the  War  Department 
for  the  time  being,  without  consent  in  writing  first 
obtained  from  such  Commissioners  or  Secretary  of  State, 
or  persons  acquiring  rights  under  such  local  or  private 
Acts  respectively;  and  nothing  herein  contained  shall 
prejudice  or   affect  the  rights,  privileges,   powers,  or 
authorities  given  or  reserved  to  any  person  under  such 
local  or  private  Acts; 

*'  (2).  To  interfere  with  any  river,  canal,  dock,  harbour, 
lock,  reservoir,  or  basin,  so  as  to  injuriously  affect  the 
navigation  thereon,  or  the  use  thereof,  or  to  interfere 
with  any  towing  path  so  as  to  interrupt  the  traffic 
thereof,  in  cases  where  any  corporation,  company, 
undertakers,  commissioners,  conservators,  and  trustees, 
or  individuals  are  by  virtue  of  any  Act  of  Parliament 
entitled  to  navigate  on  or  use  such  river,  canal,  dock, 
harbour,  lock,  reservoir,  or  basin,  or  in  respect  of  the 
navigation  on  or  use  of  which  river,  canal,  dock,  har- 
bour, lock,  reservoir,  or  basin,  any  corporation,  com- 
pany, undertakers,  commissioners,  conservators,  and 
trustees,  or  individuals  are  entitled  by  virtue  of  any  Act 
of  Parliament  to  the  receipt  of  any  tolls  or  other  dues; 
"(3.)  To  interfere  with  any  watercourse  in  such  man- 
ner as  to  injuriously  affect  the  supply  of  water  to  any 
river,  canal,  dock,  harbour,  reservoir,  or  basin,  in  cases 
where  any  corporation,  company,  undertakers,  commis- 
sioners,  conservators,   trustees^  or  individuak  (being 
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authorized  by  virtue  of  any  Act  of  Parliament  to  navi-        1865. 


gate  on  or  use  sucli  river,  canal,  dock,  harbour,  reservoir,    The  Qvin 
or  basin,  or  to  demand  any  toUs  or  dues  in  respect  of    D^KUKOToir 
the  navigation  or  use  of  such  river,  canal,*  &c.),  "  would,     ^2?Heal3i^ 
if  this  Act  had  not  been  passed,  have  been  entitled  by 
law  to  prevent  or  be  relieved  against  such  interference ; 

''  (4)  To  interfere  with  any  bridges  crossing  any  river, 
canal,  dock,  harbour,  or  basin,  in  cases  where  any  cor« 
poration,  company,  undertakers,  commissioners,  con- 
serrators,  trustees,  or  individuals  are  authorized  by 
Yirtae  of  any  Act  of  Padiament  to  navigate  or  use  such 
river,  canal,  dock,  harbour,  or  basin,  or  to  demand  any 
tolls  or  dues  in  respect  of  the  navigation  or  use  of  such 
river,  canal,  dock,  harbour,  or  basin ; 

''(5.)  To  execute  any  works  in,  through,  or  under  any 
wharves,  quays,  docks,  harbours,  or  basins,  to  the 
exdusive  use  of  which  any  corporation,  company, 
undertakers,  commissioners,  conservators,  trustees,  or 
individoala  are  entitled  by  virtue  of  any  Act  of  Parlia- 
ment, or  for  the  use  of  which  they  are  entitled  by  virtue 
of  any  Act  of  Parliament  to  demand  any  tolls  or  dues; 

*' Without  the  consent  in  every  case  of  such  corpora- 
tion, company,  undertakers,  commissioners,  conservators, 
trustees,  or  individuals  as  are  hereinbefore  in  that 
behalf  respectively  mentioned,  such  consent  to  be 
expressed  in  writing,  in  the  case  of  a  corporation,  under 
their  common  seal,  and  in  the  case  of  a  company, 
undertakers,  commissioners,  conservators,  trustees,  or 
individuals,  under  the  hand  of  their  derk  or  other  duly 
authorized  o£Scer  or  agent:  Provided  always,  that 
nothing  in  this  Act  contained  shall  be  construed  to 
alter  or  affect  the  maintenance  of  any  rights  of  local 
Boards  existing  at  the  time  of  the  passing  of  this  Act^' 
2f2 
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1865.  By  sect.  78  "  Nothing  in  this  Act  or  any  Act  incor- 

TheQusEH  porated  therewith  shall  be  construed  to  authorize  any 
Pabliiiotok  l<>cal  Board  to  injuriously  affect  any  reservoir,  river,  or 
^FHeS^  stream,  or  the  feeders  of  any  reservoir,  river,  or  stream, 
or  the  supply,  quality,  or  fall,  of  water  contained  in 
any  reservoir,  river,  stream,  or  feeders  of  any  reservoir, 
river,  or  stream,  in  cases  where  any  Company  or  indivi- 
duals would,  if  this  Act  had  not  passed,  have  been  entitled 
by  law  to  prevent  or  be  relieved  against  the  injuriously 
affecting  such  reservoir,  river,  stream,  feeders,  supply, 
quality,  or  fall  of  water,  unless  such  Board  shall  have 
first  obtained  the  consent  in  writing  of  such  Company 
or  individuals  so  entitled  as  aforesaid.'' 

As  to  some  of  the  classes  in  sect  68,  the  prohibition 
is  absolute ;  but,  as  regards  the  8rd,  under  which  the 
present  case  comes,  it  is  limited  to  cases  where  the  parties 
would,  if  the  Act  had  not  passed,  have  had  an  equity  to 
prevent  or  be  relieved  against  what  is  done,  and  some 
injurious  consequences  to  their  interest  followed.  The 
statute  only  applies  where  the  act  done  may  be  the 
proper  subject  of  an  action.  Sect.  69,  about  referring 
the  question  to  arbitration,  and  sects.  70  and  71,  confirm 
this  view.  Here,  Courts  of  equity  could  have  done 
noiiiing,  because  there  was  su£Scient  remedy  at  law ;  for 
where  an  illegal  act  is  done,  damages  can  always  be 
recovered. 

In  Adams  an  Equity,  pp.  217,  218,  it  is  said  the  chief 
incidents  of  injunctive  equity  are  three  in  number. 
"  First,  it  attaches  only  on  an  admitted  or  legally  ad- 
judged right  in  the  plaintiff,  admitted  or  legally  adjudged 
to  be  infringed  by  the  defendant  *  *  *  Secondly, 
the  equity  extends  to  prohibit  continuance,  as  well  as 
commission.      Where  an  interlocutory  injunction  is 


XXVni.  VICTORIA.  567 

gnmted  against  the  contitiiiance  of  a  nniaanoe,  the       1865. 
abatement  of  which  cannot  be  ordered  on  motion  in    The  Quuv 
direct  terms^  it  becomes  what  is  called  a  mandatory   DARUKorort 
injnnctioD,  t.  e.^  an  injunction  so  framed  that  it  restrains    ^^^^^ 
the  defendant  from  permitting  his  previons  act  to  ope- 
rate,  and,  therefore,  yirtnally  compels  him  to  undo  it.'' 
henberg  y.    The    East  India   House  Estate  Company 
(LimUed)  (a\  seems  to  shew  that  the  jurisdiction  of  the 
Court  of  equity  to  interfere  by  way  of  mandatory  injunc- 
tion should  not   be    exercised  where  damages  afford 
adequate  compensation  for   injury  done.     [Erk  C.  J. 
There  it  was  held  that  although  the  Court  would  not 
issue  a  mandatory  injunction,  it  woidd,  if  it  saw  damage 
iiad  been  sustained,  enquire  into  the  amount  for  itself, 
under  Sir  H.  Cairns'  Act,  21  &  22  FicL  c.  27.  s.  2.] 
Conrts  of  equity  will  not  grant  relief  as  matter  of  course, 
but  will  take  into  consideration  the  nature  and  extent 
of  the  miachief  done ;  Earl  of  Ripon  v.  Hobart  (ft),  The 
Attorney  General  ▼.  The  Slieffield  Gas  Consumers^  Coni'^ 
pony  (c),  Beardmore  v.  Treadioell  (d). 

Rew  {Kemplay  with  him),  contrSt,  was  not  called  on. 

E]tL£  C.  J.  The  judgment  of  the  Court  of  Queen's 
Bench  must  be  affirmed.  The  prosecutor  of  this  man- 
damus moved  for  it  in  order  to  obtain  compensation 
for  damage  done  by  the  defendants  acting  under  the 
powers  conferred  on  them  by  The  Public  Health  Act, 
184S,  11  &  12  Vict.  c.  63.,  or  The  Local  Government 
Act,  1858,  21  &  22  Vict.  c.  98.    It  is  perfectly  familiar 


(a)  33  X.  J:  Chane.a&2;  10  Jur,  M  8,  221. 

(b)  3  AfyA  #  jE.  ie9.  (<r)  SD$GictM.&0.  304. 
(<Q  3  G^,  683. 
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1865.  law  that  mandamus  cannot  be  maintained  where  the 
The  QuBBN  party  has  a  remedy  by  action.  The  prosecutor  claimed 
Dablinqtoh  compensation  for  four  kinds  of  damage^  but  two  of  these 
^^ShmJA^  ™^y  ^  taken  to  be  untenable.  There  are,  however, 
two  more;  one,  that  the  Board  of  Health  had  opened  a 
hole  at  the  bottom  of  the  river  Skeme,  which  conveyed 
water  to  the  prosecutor's  mill,  into  a  new  sewer  which 
they  had  constructed,  and  so  turned  a  large  portion  of 
the  water  into  the  sewer  to  flnsh  it,  and  during  that 
time  the  action  of  that  door  was  an  obstruction  and 
damage  to  the  working  of  the  mill.  The  other  is  very 
similar.  That  they  put  a  stop  to  the  mill  for  about  three 
days  by  placing  a  trap  door,  thus  letting  the  water 
down,  but  the  case  finds  that  they  used  the  trap  door 
when  there  probably  was  a  superabundance  of  water, 
and  consequently  it  might  not  be  an  obstruction.  Still, 
the  setting  that  trap  door  there  to  let  the  water  down 
at  their  will  and  pleasure  would  be  ground  for  action  if 
there  was  no  statute  by  which  it  was  authorized. 

Now  are  the  two  matters  I  have  spoken  of  authorised 
by  either  of  the  statutes  relied  on  by  the  defendants? 
Not  by  The  Public  Health  Act,  1858,  11  &  12  Vict, 
c.  43.  8. 145.,  for  that  is  repealed  by  The  Local  Govern- 
ment Act,  1858,  21  &  22  Vict.  c.  98.,  and  the  question 
therefore  comes  to  the  construction  of  that  Act.  Sect.  73 
enacts  [His  Lordship  read  the  section.]  It  is  clear  that 
the  Board  have  not  obtained  the  consent  in  writing  of 
the  necessary  parties,  and  it  is  also  dear  that  they  have 
injuriously  affected  the  stream  by  taking  water  out  of  it. 
The  Act  does  not  authorize  what  they  have  done  if  any 
Company  or  individuals  would  have  been  entitled  by  law 
to  prevent  or  be  relieved  against  it.  Then  the  question 
is,  w.as  the  prosecutor  entitled  by  law  to  prevent  or  be 
relieved  from  this  injurious  affecting  of  his  miU  ? 
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Afl  to  the  making  the  hole  and  turning  the  mill  1865. 
stream  awaf  it  is  clear  he  coald  maintain  an  action^  and  The  Qusm 
the  keeping  the  trap  door  there  is  also  equivalent  to  an  parlimotok 
injurious  act,  and  it  is  clear  he  could  have  brought  an  ^^J^^ 
action  against  the  defendants  for  either  of  those  acts, 
and  at  the  time  they  were  being  done  could  have  applied 
for  an  injunction  to  prevent  them.  The  words  of  the 
enactment  however  are,  if  the  party  **  would  have  been 
entitled  by  law''  to  prevent  or  be  relieved  against  them. 
I  take  "  law"  here,  in  its  widest  sense,  as  equivalent  to 
aU  proceedings  for  protecting  civil  rights,  equitable  as 
well  as  legal.  Then  the  parties  might,  under  Sir  Huffh 
Caimjr' Act,  21  &  22  FicL  c.  27.,  have  taken  this  matter 
into  Courts  of  equity,  and  obtained  an  assessment  of 
damages  there,  as  appears  from  the  judgment  of  the 
Lord  Chancellor  in  the  case  of  Isenherg  v.  The  East 
India  House  Estate  Company  {Limited)  (a);  and  the 
Legislature  before  that  time  had  given  Courts  of  law 
power  to  issue  injunctions.  I  rely  with  confidence  on 
the  fact  of  prosecutor's  being  able  to  obtain  an  injunction 
here  because  Courts  of  law  have  that  power ;  and  I  prefer 
patting  the  question  on  that  ground  to  saying  that  the 
prohibition  in  the  section  is  confined  to  cases  where 
relief  may  be  had  in  equity,  for  I  am  uncertain  what 
roles  prevail  there  on  applications  for  injunctions. 

Mr.  Jones  relied  much  on  the  argument  that  the 
degree  of  injury  done  must  be  such  as  satisfies  the  mind 
of  the  Judge  presiding  in  the  Court  of  equity  that  it 
was  what  need  be  redressed ;  for  which  he  cited  hen- 
^g  V.  The  East  India  House  Estate  Company  {Li- 
mited) (a).  As  I  read  that  case  it  was  a  great  question 
there  to  what  height  the  wall  complained  of  was  to  be 
nised,  and  how  far  it  was  satisfactory  to  restrain  the 

(a)  33  X.  J,  Chan.  392;  10  Jur.  N.  8,  221. 
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1865.        farther  proceeding  with  it,  as  there  were  mitigatiBg  cir- 
The  QuxEN    curastances  which  the  Court  of  Chaucery  determined  to 
Darunotoit    take  into  its  consideration, 
^rf  HeaSif        ^®  therefore  think  this  mandamus  not  authorised, 

because  the  complainant  was  entitled  by  law  to  be 

relieved  from  the  mischief. 

The  rest  of  the  Court  concurring, 

Judgment  aflSrmed. 


saturditff,  Marshall  against  The  Ulleswatbr  Steara 

May  13th.  ^^ 

Navigation  Company  (Limited). 

^HE  defendants  having  appealed  against  the  decision 
in  this  case,  reported  S  B,  ^  S,  7S2,  it  was  argued 
on  the  12th  and  13th  May ;  before  Eble  C.  J.,  Pollock 
C.  B.,  Btles,  Keating  and  Smith  JJ.,  and  Bbamwell 
and  Channell  BB. 

Pickering  (Kemplay  with  him),  for  the  defendant 

Manisty  {Mellish  and  T.  Jones  (Northern  Circuit)  with 

him),  for  the  plainti£ 

Judgment  a£Srmed. 


IN  THE  QUEEN'S  BENCH. 

^<»«<%.  Moody  against  Corbett  and  others,  and  The 
London,  Brighton  and  South  Coast  Railway 
Company. 

(Reported  b  B.  ^  S.  859.) 

END   OF   EASUR  VACATION. 


CASES  ^»«^' 

ARGUED  AND  DETERMINED 


IV 


THE  QUEEN'S  BENCH, 

nr 

TRINITY   TERM, 

xxym.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this 
Term  were : 

CocKBURN  0.  J.      I         Blackburn  J. 
Cbohfton  J.  Shee  J. 


EwiN  against  Lancaster.  ^^^ 

May 


The  holder  of  biUa  of  ezdumge  accepted  for  the  accommodAtion  of  ^,,,___j^ 
B^  the  drawer,  after  thej  became  due  entered  into  an  agreement  with  f^'*^*'^^*. 
B.  that)  in  conaideiHtion  of  ^.  giving  him  a  freehold  mortgage  for  these   '*^^  acctpi' 
billfl  and  other  debts,  he  would  ddiyer  up  the  billa  to  be  cancelled,  and   ^|^i-„^  ^/ 
gire  np  his  daim  on    all  parties.     The  mortgage  security  waa  given   Z^^^^ 
aooordmgly.    At  the  time  of  the  agreement  the  holder  knew  that  the  ^^f^^TL 
aeceptancea  were  accommodation  acceptances.     In  an  action  by  the  3^^^!^ 
bolder  against  the  acceptor :  held,  that  tbe  acceptor  was  discharged,  and  "V^"*^* 
had  a  d^enoe  on  equitable  grounds. 

r\ECLARATION  by  the  plaintiff  as  indorsee  of  three 
bills  of  exchange  payable  three  months  after  date^ 
ibr  50L,  lOOL  and  602.  respectively,  drawn  in  1868  by 
YOU  YI.  2  Q  B.  fc  s. 
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1866.  BurtweU  on  the  defendant,  accepted  by  the  defisndant 
'      "^^^        and  endorsed  by  BurtweU  to  the  plaintiff. 

Plea.  That  the  defendant  accepted  the  bills  for  the 
accommodation  of  BurtweU,  and  that  there  was  no 
consideration  for  snch  acceptance^  whereof  the  plaintiff 
had  notice. 

Issue. 

On  the  trial,  before  Cochbum  C.  J.,  at  Guildhall, 
at  the  Sittings  after  Hilary  Term,  it  appeared  that, 
after  the  bills  became  due,  there  was  an  agreement 
between  the  plaintiff  and  BurtweU,  the  drawer,  that, 
in  consideration  of  his  giving  to  the  plaintiff  a  freehold 
mortgage  for  these  bills  and  other  debts,  the  plaintiff 
would  deliver  up  the  bills  to  be  cancelled  and  give  up 
his  daim  on  all  parties.  The  mortgage  security  was 
given  accordingly ;  but  it  contained  no  release  of  the 
acceptor  nor  was  his  name  mentioned  in  it 

The  Lord  Chief  Justice  left  three  questions  to  the 
jury: 

First.  Were  the  three  acceptances  accommodation 
acceptances? 

Second.  Was  it  known  to  the  plaintiff  at  the  time  he 
took  the  mortgage  security  from  BurtweU  that  they  were 
accommodation  acceptances? 

Third.  Was  it  agreed  between  the  plaintiff  and  BurtweU 
that  on  the  mortgage  security  being  given  the  liability 
of  the  defendant  should  be  discharged  ? 

The  jury  answered  the  above  questions  in  the  affir- 
mative, and  the  Lord  Chief  Justice  directed  the  verdict 
to  be  entered  for  the  plaintiff,  with  leave  to  move  to 
enter  the  verdict  for  the  defendant,  power  being  reserved 
to  the  Court  to  amend  the  plea  if  necessary. 
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In  Eatier  Term,  1865* 

Bobinion  Serjt  obtained  a  rule   nisi  aooordingly;        ewih 

«gWMt  which  Labcabtm. 


ju  Chambers  and  C.  F.  Day  shewed  cause. — 
In  Fentum  v.  Pococh  {a)  it  was  held  that  the  inverted 
rdation  of  principal  and  surety  between  the  drawer 
and  acceptor  of  an  accommodation  bill  subsists  only  as 
between  themselves.  [Crompton  J.  That  case  has  been 
virtnally  overruled  with  reference  to  the  equitable 
relation  of  the  parties.]  If,  in  pursuance  of  the  power 
reserved  to  the  Court,  it  is  to  be  considered  that  a  plea 
on  equitable  grounds  is  put  on  the  record,  there 
remains  the  question  whether  it  is  sufQdent  that  the 
plaintiff  knew  that  the  acceptances  were  accommodation 
acceptances  subsequently  to  the  time  of  taking  thenu 
la  Fentum  v.  Pocock  Mansfield  C.  J.  said,  p.  196,  "  One 
might  find  here  a  very  important  distinction  between 
this  case  and  the  case  decided  by  Lord  Ellenborough, 
namely,  that  here  the  person  taking  the  bill  did  not,  at 
the  time  when  he  took  it,  know  that  it  was  an  accom- 
modation bill ;  and  if  he  did  not  then  know  it,  what 
does  it  signify  what  came  to  his  knowledge  afterwards, 
if  he  took  the  bill  for  a  valuable  consideration  V*  In 
Harrison  v.  Caurtauld  {b)  it  was  held  that  the  acceptor 
of  an  accommodation  bill  was  liable  to  the  indorsee,  who 
had  given  a  release  to  the  assignees  of  the  acceptor, 
who  had  become  bankrupt,  the  indorsee  having  at  that 
time,  but  not  when  he  took  the  bill,  knowledge  that 
it  was  an  accommodation  acceptance.  Strong  v.  Foster  (c) 
and  Pooley  v.  HarrcUUne  (d)  were  actions  on  promis- 

(a)  5  Tauni,  192.  (b)  3  J.  #  Ad.  36. 

(e)  17  C.  B.  201.  {<0  7  £  #^.  43L 

2  Q  2 
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1865.  sory  notes,  and  the  circumstances  were  special  Hero 
Ewnr  t"*®  plaintiff  bought  the  bills  of  exchange  with  power 
Lahoabibb  *^  make  any  bargain  with  any  party  to  the  bills  and  with- 
out prejudice  to  his  right  against  the  acceptor,  and  he 
cannot  be  deprived  of  that  right  by  a  notice  subsequently 
given.  The  defendant  was  no  party  to  the  agreement 
made  by  the  plaintiff  with  the  drawer,  and  there  is 
nothing  to  shew  that  it  was  intended  that  it  should  be 
commmiicated  to  him* 

Robinson  Serjt.  and  R.  E.  Turner,  in  support  of  the 
rule. — Cook  v.  Lister  {a\  is  an  authority  that  payment 
by  the  drawer  of  an  accommodation  bill,  if  the  holder  has 
notice  of  its  being  such  when  he  receives  it,  is  a  complete 
discharge  of  the  acceptor.  In  the  present  case  the  third 
plea  amounts  to  a  plea  of  accord  and  satisfaction,  which 
is  equivalent  to  a  plea  of  payment  The  facts  found  by  the 
jury  shew  that  the  plaintiff  waived  his  right  of  action 
against  the  surety.  At  all  events  the  giving  of  time  to  the 
drawer  of  the  bills,  with  knowledge  that  they  were  ac- 
cepted for  his  accommodation,  is  a  defence  upon  equitable 
grounds  for  the  acceptor ;  BaUey  v.  Edwards  {b). 

CocKBUEN  C.  J.  The  plaintiff  is  the  holder  of  bills 
of  exchange  accepted  by  the  defendant  for  the  accom- 
modation of  Burtwell  the  drawer,  and  after  they  became 
due  he  entered  into  an  agreement  with  Burtwell,  that  if 
Burtwell  would  give  him  a  mortgage  security  on  real 
estate  he,  the  holder,  would  cancel  the  bills  and  release 
dl  parties  from  liability  upon  them.  That  is  the  state 
of  facts  on  the  findings  of  the  jury..  The  third  plea 
Is  not  made  out  to  the  full  extent ;  but  in  order  that 

(a)  IS  C.B  N.8,64S.  ^b)  4B.f&7^. 
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justice  might  be  done  I  reserved  power  to  the  Court  to  1866. 
amend  it,  if  necessary ;  and,  the  Court  having  power  "^^ 
to  add  a  plea,  I  think  such  a  plea  might  be  put  on 
the  record  as  would  establish  a  defence  on  equitable 
grounds.  In  Bailey  v.  Edwards  {a)  it  was  held  that 
the  giving  time  to  a  prior  indorser  of  a  bill  of  exchange 
discharged  an  accommodation  acceptor ;  the  principle  on 
which  that  decision  was  founded  being,  that  the  parties 
to  an  accommodation  acceptance  stand  in  the  relation  of 
principal  and  surety.  Where  one  is  surety  for  another  and 
the  creditor  gives  time  to  the  principal  debtor  the  surety 
is  discharged;  for  if  the  surety  pays  the  debt  he  is 
entitled  to  sue  the  debtor  in  the  name  of  the  creditor  in 
order  to  recover  back  from  him  the  money  he  has  paid. 
In  the  present  instance  if  the  accommodation  acceptor 
had  gone  lo  the  holder  of  the  bills,  and  in  order  to  get 
possession  of  them  had  proposed  to  him  to  pay  them 
with  the  view  to  enforce  in  the  name  of  the  creditor  the 
liability  of  the  drawer  to  repay  him  what  he  had  so  paid, 
the  holder  could  not  have  given  them  up  to  him ;  for  he 
had  entered  into  an  agreement  to  cancel  them.  And  as 
soon  as  he  put  it  out  of  his  power  to  deliver  up  the  bills  to 
the  acceptor  on  payment  of  their  amount  he  deprived  the 
accommodation  acceptor  of  his  right  as  surety  to  recover 
from  the  principal  debtor.  On  that  ground,  as  well  as  on 
the  authority  of  Bailey  v.  Edwards  (a),  I  am  of  opinion 
that  the  plaintiff  has  discharged  the  surety,  and  there- 
fore the  rule  should  be  made  absolute. 

Crohpton  J.    Originally  the  cases  at  law  were  ex- 
tremely strong  that  the  position  of  parties  to  a  bill  of 

(a)  4  5.  #  A  761. 
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1865.  exchange  or  promissory  note  could  not  be  reversed  by 
£wiH  making  the  party  who  appeared  on  the  face  of  the 
Lancastib.  instrament  to  be  the  principal  debtor  surety  for  the 
other.  They  proceeded  on  the  principle  that  parol 
evidence  is  not  allowed  to  alter  a  written  contract :  that 
principle  is  a  sound  one  and  has  governed  many  cases 
in  Courts  of  law.  But  cases  in  equity  establish  that 
when  one  or  both  of  two  parties  to  an  instrument  are 
primarily  liable^  as  in  the  instance  of  a  common  bond 
where  several  join  as  obligors,  and  the  creditor  may  sne 
any  one  of  them  at  any  time^  it  is  competent  for  him  to 
shew  that  the  relation  of  principal  and  surety  exists 
between  the  parties.  Lord  Coitenham,  in  HoUier  v. 
Eyre  (a),  referred  to  in  PooleyY,  Harradine{h\  explained 
that  the  doctrine  on  which  the  Courts  of  equity  proceed 
arose  from  its  being  inequitable  that  the  creditor 
should  prejudice  the  rights  of  the  surety  against  the 
principal  In  Strong  v.  Fost£r  (c),  which  was  after  pleas 
on  equitable  grounds  had  been  introduced^  the  evidence 
failed  to  support  the  equitable  defence,  and  it  was  not 
necessary  to  pronounce  an  opinion  on  the  validity 
of  it  In  Pooley  v.  Harradine  {d),  this  Court  upheld  a 
plea  on  equitable  grounds,  which  stated  that  the  defen- 
dant made  the  note  jointly  with  A.  as  surety  only  for 
him,  of  which  the  plaintiff  had  notice  at  the  time,  and 
that  the  plaintiff  gave  time  to  A.  without  the  defendants 
knowledge.  That  decision  was  adopted  by  the  Court 
of  Exchequer  in  Taylor  v.  Burgess  (e),  and  was  held  to 
be  law  by  the  Exchequer  Chamber  in  Greehough  v. 
McCkUand  {/).     But  Pooley  v.  Harradine  {d)  left  one 

(fl)  9  a.  #  i^.  1.  46.  («)  7  ^  #  B,  431.  436. 

(c)  17  C.  B.  201.  {d)7E.fB.  431. 

{«)  6  Ji  #  ^.  1.  (/)  2  J?.  #  A  434. 42». 
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matter  in  doubt^  viz.,  whether  the  creditor  must  hare  1865. 
had  notice  of  the  suretyship  at  the  time  of  taking  the  ^^ 
notes,  or  whether  notice  at  the  time  of  the  dealing  Lm^Ji^yijn, 
alleged  to  amount  to  a  dischai^e  of  the  surety  was  suffi- 
dent.  That  case  came  before  this  Court  in  Bailey  v.  Ed- 
wards  {a\  which  is  very  analogous  to  the  present ;  and  the 
law  accurately  laid  down  by  my  brother  Blackburn  in  that 
case^  applies  here.  There  the  plaintiffs,  when  they  exe- 
cuted the  deed  by  which  time  was  given,  had  notice  that 
the  bill  was  accepted  for  the  accommodation  of  their 
debtor ;  and  that  is  the  time  to  be  looked  at,  because  it 
u  the  time  when  the  equity  arises.  It  is  dear  that  a 
creditor  is  not  bound  to  sue  either  the  principal  or  the 
surety;  no  delay  in  suing  the  surety  will  prejudice  him, 
but  he  must  not  make  a  binding  agreement  by  which 
he  ties  up  his  hands  from  suing  the  principal  ;  if 
he  does  so  the  surety  is  discharged,  on  the  principle 
explained  by  fVilliams  J.  in  Strong  y.  Foster  {b).  Here 
the  plaintiff  made  a  contract  with  the  principal  upon 
good  consideration  to  give  up  the  bills  to  be  cancelled. 
Whether  that  is  a  waiver  of  the  right  of  action  against 
the  surety  may  be  doubtful ;  for  a  waiver  can  only  be  to 
the  party  himself  who  relies  upon  it.  But  by  that  contract 
the  plaintiff  for  a  good  consideration  tied  up  his  hands 
from  suing  the  principal  debtor.  It  may  be  shewn  by 
parol  eridence  that  in  the  transaction  between  the  creditor 
and  Ins  debtors  according  to  truth  and  for  the  purposes 
of  equity  one  of  the  debtors  was  surety  for  the  other :  and 
then  the  creditor  is  within  the  rule  by  which,  if  he  gives 
time  to  the  principal  debtor,  the  surety  is  discharged. 

Shbb  J.  concurred. 

Bule  absolute. 

(a)  4  A  #  A  761.  (*)  17  C.  B.  2DL  219. 
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r«fn«Aisf,  The  Queen  against  Heath. 

Highway  ^^  township  of  W,  was  included  in  a  highway  district  formed  under 

Obstructim.  >tat.  25  &  26  Vict.  e.  61.  The  Highway  Board  indicted  B.  for  ao 
Indictment,  obstruction  caased  by  him  in  a  street  in  W,  B,  having  remored  the 
Chsts,  indictment  by  certiorari  was  upon  the  trial  found  guilty,  and  paid  the 

4  ff  5  IF.  4.        taxed  costs.    There  were  extra  costs  which  the  Highway  Board  charged 
e.  50.  8s.  6.  27.  oi^  the  township  of  W,  under  sect.  20.    Held»  that  the  costs  of  the 
25  ^  26  Vict,     indictment,  including  the  extra  costs,  were  expenses  of  repairing  and 
r.  61.  M.  17.20.   heeping  in  repair  the  highway  which  the  surreyor  of  the  highway* 
would  nave  been  justified  in  mcurrin^  under  stat.  5  &  6  ^.  4.  c.  50. 
M.  6.  27.,  and  which,  therefore,  the  Highway  Board,  who  are  placed  in 
the  same  position  as  the  surveyor  by  stat.  25  dc  26  Viet,  c.  61.  a.  17., 
had  properly  char^  on  the  township  of  W. ;  and,  pner  Cochbum  C.  J. 
and  Crompton  J.,  if  not,  they  were  expenses  "  in  relation  to  such  high- 
ways" within  stat  25  &  26  Vict,  c.  61.  a,  20. 

/^N  appeal  against  the  allowance  of  a  sum  charged  by 
the  respondents  to  the  township  of  Weaverham,  in 
the  county  of  Chester ,  in  the  general  statement  of  expen- 
diture on  account  of  the  highways  in  the  district  of  fVe^ 
Eddisburyy  in  that  county,  for  the  year  ending  25th 
March,  1864,  the  Quarter  Sessions  ordered  that  the 
sum  should  be  allowed  subject  to  the  opinion  of  this 
Court  on  a  special  case. 

The  appellants  are  inhabitants  of  and  contributing  to 
the  maintenance  of  the  highways  in  the  township  of 
Weaverham^KTL'A.  the  respondents  are  the  Highway  Board 
of  We$t  Eddisbury,  in  the  county  of  Chester* 

The  township  of  fVeaverham  maintains  its  own  poor, 
and  overseers  of  the  poor  are  appointed  for  it.  The 
township  has  always  repaired  all  the  highways  within  it, 
except  such  of  them  as  are  within  certain  hamlets  which 
previously  and  down  to  the  making  of  the  order  of 
Sessions  next  mentioned  from  time  immemorial  severally 


XXVIII.  VICTORIA.  579 

repaired  the  Ugbwaya  within  the  same  hamlets  respeo-        1865. 
tively.  The  Qusnr 

By  an  order  of  Quarter  Sessions  made  in  March^  1868, .  •  j^^^^^ 
ibe  highway  district  of  West  Eddisbury  was  constituted, 
and  the  township  of  Weaverliam  is  mentioned  in  that 
order  as  one  of  the  places  included  in  the  highway 
district  Since  the  making  of  that  order  a  waywarden 
has  been  elected  for  the  township  of  tVeaverham  :  no 
snrreyors  of  highways  have  been  appointed,  nor  any 
liigliway  rates  made  either  for  the  township  or  for  any 
of  the  hamlets,  and  the  expense  of  repairing  all  the 
highways  has  been  paid  by  the  overseers  of  the  poor 
oat  of  the  poor  rates  made  for  the  township. 

The  appellants  objected  to  the  allowance  of  a  sum  of 
60/.,  chained  to  the  township  of  fVeaverham  by  the 
respondents  in  their  '*  Oeneral  statement  of  receipts  and 
expenditure,  on  account  of  the  highways  of  each  parish, 
township,  &c.,  in  the  district  of  fFest  Eddisbury,'' 
Tmder  the  heading  of  *'  other  payments.'' 

This  sum  of  60/.  was  for  a  portion  of  the  costs  of 
indicting  and  prosecuting  one  71  Burrows  for  a  nuisance 
in  encroaching  upon  a  certain  street  or  highway  in  the 
township  of  fVeaverham. 

In  the  month  of  February^  1863,  T.  Burrows,  being 

posseaaed  of  some  cottages  fronting  to  the  street  or 

highway,  pulled  the  same  down,  and  in  lieu  thereof 

erected  and  buUt  some  new  houses  on  the  site  of  the 

cottages  and  on  a  paved  footway  in  front  thereof,  which 

footway  was  found  by  the  jury  to  have  been  used  by  the 

fublic  as  a  footpath,  and  formed  part  of  the  street  or 

public  highway.    The  erection  of  the  houses  on  this 

portion  of  the  public  highway  constituted  the  nuisance 

for  which  Burrows  was  indicted,  but  no  part  of  the 
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1865.       erection  was  within  fifteen  feet  of  the  centre  of  the 
The  QuBBN     highly. 
HbIth.  ^l^e  indictment  was  preferred  by  order  of  the  respond- 

ents at  the  Quarter  Sessions  in  July^  1863,  and  was  re- 
moved into  this  Court  by  certiorari  at  the  instance  of  the 
defendant,  and  on  the  trial  at  the  Spring  Assizes,  1864^ 
resulted  in  a  verdict  of  guilty  against  the  defendaDt, 
who  thereupon  became  liable  to  pay  to  the  prosecutor 
his  costs  incurred  subsequent  to  the  removal  of  the 
indictment  The  costs  of  the  prosecution  were  taxed,  and 
the  amount  of  the  taxed  costs  paid  by  the  defendant,  and 
the  60/.  sought  to  be  charged  against  the  township  of 
fFeaverham  were  part  of  the  costs  beyond  those  allowed 
upon  taxation,  but  which  were  incurred  by  the  prose- 
cutors in  instituting  and  carrying  on  the  prosecution. 

The  inhabitants  contributing  to  the  maintenance  of 
the  highways  in  the  township  of  fFeaverham  did  not 
either  in  vestry  assembled  or  in  any  other  manner 
authorise,  order  or  direct  the  indictment  or  any  of  the 
proceedings  in  respect  of  which  the  sum  of  60/.  or  any 
part  thereof  was  incurred,  but  the  respondents  acted  in 
the  matter  upon  the  information  and  at  the  instance  of 
the  waywarden  of  the  township. 

The  encroachment  on  the  footway  was  taken  down  and 
removed  by  the  defendant  at  his  own  expense  imme- 
diately after  the  verdict  on  the  trial  of  the  indictment 
against  him. 

The  opinion  of  the  Court  was  requested  whether  the 
sum  of  60/.  was  legally  charged  by  the  respondents  to 
the  township  of  fFeaverham,  either  for  **  maintaining 
and  keeping  in  repair  the  highways  thereof,''  or  in 
respect  of  the  ''other  expenses  in  relation  to  such 
highways''  as  mentioned  in  the  statute. 
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Stat  25  ft  26  Vict.  e.  61.  s.  20.  enacts : ''  The  salaries        1865. 
of  the  officers  appointed  for  each  district^  and  any  other     xheQuuH 
expenses  incurred  by  any  Highway  Board  for  the  com-       Hiatb. 
mon  use  or  benefit  of  the  several  parishes  within  such 
district,  shall  be  annually  charged  to  a  district  fund,  to 
be  contributed  by  and  charged  upon  the  several  parishes 
within  such  district  in  proportion  to  the  average  of  the 
expenditure  incurred  during  the  three  last  preceding 
yean  in  such  parishes  respectively  in  maintaining  and 
keeinngin  repair  the  highways  thereof;  but  the  expenses 
of  maintaining  and  keeping  in  repair  the  highways  of 
each  parish  within  the  district,  and  all  other  expenses 
in  relation  to  such  highways,  except  such  expenses  as  are 
in  this  act  authorised  to  be  charged  to  the  district  fund, 
sball  be  a  separate  chai^  on  each  parish*'' 

MLdyrty  in  support  of  the  order  of  Sessions. — ^First. 
The  extra  costs  of  this  indictment  are  to  be  paid  out  of 
the  highway  rate  as  an  expense  of  repairing  and  keeping 
in  repair  the  highways^  which  was  a  duty  of  the  surveyor 
of  highways  appointed  under  stat  6  ft  6  ^.  4.  r.  60.  f •  6. ; 
and  by  stat  25  ft  26  Vict  c.  61 .  f.  17.  the  Highway  Board 
constituted  under  that  Act  shall  **  perform  the  same 
duties,  have  the  same  powers,  and  be  liable  to  the  same 
legal  proceedings''  as  the  parish  surveyor.  [He  referred 
to  the  interpretation  clause,  sect.  6,  of  stat  5  ft  6  fT.  4. 
c.  50.]  By  sect.  20  of  stat.  5  ft  6  fT.  4.  c.  60.  the  sur- 
veyor is  liable  to  a  penalty  for  neglect  of  duty,  and  he 
could  not  perform  his  duty  of  keeping  the  highway  in 
repair  without  removing  an  obstraction  in  it.  Under 
Kct  67  of  the  same  Act  the  surveyor  is  empowered 
to  do  certain  acts  which  he  shall  deem  necessary 
on  lands  adjoining  or  lying  near  to  any  highwi^, 
npon  paying   the  owner   or   occupier   compensation. 
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1865.       which  power  is  continued  by  The  Nuiaanoes  BemoTal 
The  Quna    ^^  tor  England,  1855,  18  &  19  Vict.  e.  121.  s.  21;  and 
^  ^'  that  compensation  must  come  out  of  the  highway  rate. 

By  sect  69  of  stat.  5  &  6  ff^.  4.  c.  50.,  if  any  person  shall 
encroach  by  making  any  building,  hedge,  ditch,  or  other 
fence  on  any  carriage  way  or  cart  way  within  the 
distance  of  fifteen  feet  from  the  centre  thereof,  every 
person  so  offending  shall  forfeij;,  on  conviction,  a  sum  not 
exceeding  40$. ;  and  the  surveyor  shall  cause  such 
building,  hedge,  ditch,  or  fence  to  be  taken  down  or 
filled  up  at  the  expense  of  the  person  to  whom  it  shall 
belong.  It  may  be  said  that,  this  obstruction  not  being 
within  fifteen  feet  from  the  centre  of  the  road,  it  woold 
not  be  the  duty  of  the  surveyor  under  sect.  69  to  remove 
it ;  but  that  section  imposes  on  him  a  summary  duty 
with  respect  to  a  particular  class  of  obstructions  the 
immediate  removal  of  which^is  required  by  public  con- 
venience ;  as  to  others,  by  yirtue  of  his  duty  to  repair  the 
highways  under  sect  6,  he  is  to  take  the  method  of  re- 
moval prescribed  by  law,  which,  in  the  present  instance,  is 
indictment.  {^Blackburn  J.  Would  not  that  construc- 
tion extend  the  sense  of  the  words  of  sect.  6,  and  give  a 
wide  discretion  to  the  surveyor  to  enter  into  litigation  ?] 
Under  stat.  5  &  6  ffl  4.  c.  60.  $.  4A.  it  was  a  question 
for  the  inhabitants  in  vestry,  and  for  the  special  Sessions 
on  the  allowance  of  his  accounts^  whether  there  had  been 
a  proper  exerdse  of  his  duty.  And  under  stat.  26  &;  26 
Viat.  c.  61.  i.  26.  there  is  an  appeal  against  the  aooounts 
of  the  Highway  Board  to  the  Quarter  Sessions. 

Secondly.  This  is,  at  all  events,  an  expense  within 
stat.  25  &  26  Vkt.  e*  61.  s.  20.,  by  which  "  the  expenses 
of  maintaining  and  keeping  in  repair  the  highways  of 
each  parish  within  the  district,  and  all  other  expenses 
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mrdatioii  to  racli lugtiways/' ahall  be  a  aepnrate cliarge  is65. 

on  each  parish.     The  inhabitants  wonld  be  liable  to  an  The  Qvna 

indictment  if  they  allowed  an  obstruction  in  the  high-  q^^^ 
way  to  icmain.     [He  was  then  stopped.] 

HetOk,  contra.— First,  The  snnrejror'of  highways 
nnder  stat  6  &6fF.4.e.  60.  could  not  include  the  costs 
of  an  indictment  for  a  nuisance  on  a  highway  in  a  rate 
nuide  and  levied  by  him  under  sect.  27.  His  statutory 
powers  and  duties  in  relation  to  highways  are  laid  down 
in  detail  By  sect  6  he  ''  shall  repair  and  keep  in 
repair  the  seweral  highways  in  the  said  parish  for  which 
be  is  appointed,  and  which  are  now  or  hereafter  may 
become  liable  to  be  repaired  by  the  said  parish.''  By 
>ect  24  he  shall,  *^  with  the  consent  of  the  inhaUtants 
rfany  parish  in  restry  assembled,  or  by  the  direction  of 
the  justices  at  a  special  Sessions  for  the  highways/'  cause 
direction  posts,  ftc  to  be  erected ;  and  he  is  to  be  reim* 
bnrsed  the  expenses  out  of  the  moneys  received  by  him 
ponnant  to  the  Act  Sect  26,  which  is  the  first  section 
lefening  to  obstructions,  requires  him  to  cause  them  to  be 
removed  ''within  twenty -four  hours  after  notice  thereof 
from  any  justice  of  the  peace.''  [He  also  referred  to 
fleets.  68 — 67.]  Sect.  69  gives  a  further  power  to  the 
snnreyor  to  remove  obstructions  within  fifteen  feet  firom 
the  centre  of  the  road,  which  power  is  to  be  exercised 
in  a  prescribed  manner.  The  power  expressly  given  in 
tbis  and  sect.  26  excludes  any  other  power.  [CrompUm  J. 
Tboee  sections  are  cumulative.]  Sect.  78  empowers  the 
florveyor  to  obtain  an  order  firom  a  justice  for  the 
removal  of  any  timber,  stone,  &c.,  laid  upon  the  high- 
way so  as  to  be  a  nuisance :  under  that  section  the 
erection  of  the  houses  on  the  highway  might  have 
Wi  prevented  by  due  diligence  in  the  Board.    By  sect* 


HXATB. 


584  TBINITT  TERM. 

1865.  95,  if  a  highway  it  out  of  repair  and  the  obligatimi  of 
The  Quksh'  ^^^  parish  to  repair  it  is  denied,  the  jasticea  are  to  direct 
an  indictment  to  be  preferred ;  and  in  that  case  theooets 
of  the  prosecution  may  be  ordered  to  be  paid  out  of  the 
highway  rate.  But  there  is  no  express  power  given  to 
the  surveyor  to  indict  persons  for  a  nuisance  to  the 
highway.  By  sect.  Ill  if  the  inhabitants  agree  at  s 
vestry  to  defend  an  indictment  against  the  parish^  or  to 
appeal  against  an  order  made  by  a  justice  of  the  peace 
in  the  execution  of  any  of  the  powers  given  hj  the 
Act,  or  to  defend  an  appeal,  the  surveyor  is  allowed  to 
charge  in  his  account  the  expenses  of  def(»iding  the 
prosecution,  or  prosecuting  or  defending  the  appeal 
after  the  same  have  been  agreed  to  by  the  inhabitants 
at  a  vestry  or  public  meeting,  or  allowed  by  two  justices. 
This  enactment  is  substituted  for  sect.  65  of  stat  13 
G.  3.  e.  78.,  by  which  the  expenses  of  an  indictment  for 
a  nuisanoe  upon  a  highway  prosecuted  by  agreement  of 
the  inhabitants  in  vestry  were  to  be  paid  out  of  the  rates. 
[Bheibtam  J.  The  repeal  of  sect  66  of  stat  13  G.  8. 
c.  78.  shews  that  the  Legislature  thought  that  an  indict- 
ttient  for  a  nuisance  on  a  highway  might  be  prosecuted 
without  the  sanction  of  the  inhabitants.]  It  should 
xathci*  be  inferred  that  the  L^islatare  did  not  think 
it  fit  that  the  surveyor  should  have  that  power  even 
with  the  sanction,  of  the  inhabitants^ 

Secondly.  Stat  26  &  36  Vict  c.  61.  is,  hy  sect  48  (U 
to  be  construed  as  one  with  stat.  6  &  6  1^.  4  e.  50., 
which,  by  sect.  4^  is  distinguished  as  *'  the  principal 
Act''  And  the  Highway  Board  constituted  under  stat. 
25  &  26  Viet  c.  61.  have,  by  sect.  17,  only  the  powers  of 
the  surveyor  of  highways  under  the  principal  Act  By 
sect  10,  a  waywarden  shall  be  elected  in  every  parish 
within  the  district.    By  sect.  11  aU  the  powers,  &&  (ex- 
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ceptitutt  of  making,  aasessbg,  and  lerjing  higliway       1866. 

nttt),  Tested  in  or  attached  to  the  parish  snrreyor^    The  Qusu" 

"  diall  vest  in  and  attach  to  the  highway  Board.''     [He      hiatii. 

abo  leferred  to  sect'  48  (8).]     Sects.  18  and  19  are 

ainlogoiu to secta.  94 and  95  of  stat  5  k6JF.4.c.  60. 

Sect  20  does  not  extend  the  power  of  the  Highway  Board 

to  mcor  expenses ;  bnt  only  apportions  the  expenses  law* 

fnlljincanred  by  the  Highway  Board  between  the  district 

fond  and  the  indiTidnal  parishes.     [He  also  referred  to 

aecte.  21.  23.]     [Cockbum  C.  J.     If  ihe  sunreyor  is 

entitled  to  charge  the  expense  of  remoying  a  nuisance 

hf  maiinal  or  mechanical  labour,  why  is  he  not  entitled 

to  charge  t^e  expense  of  doing  it  by  legal  proceedings  ?] 

lie  former  power  is  necessarily  incident  to  his  oflSce. 

[Coehbum  C.  J.  Litigation  leads  to  the  aame  end.]    In 

Ax  Y.  Fowler  {a),  where  the  expenses  incurred  by  snr- 

Teyon  in  defending  an  appeal  to  the  Quarter  Sessions 

apiBst  1^  appointment  of  one  of  them  as  sorreyor 

foraprerious  year^aad  of  apposing  a  rule  for  a  certiorari 

to  remo?e  into  this  Court  their  accounts  as  surveyors 

ibr  a  prerious  year,  had  been  allowed  by  a  special  Sessions 

under  stat.  13  G.  &  c.  78.  i .  48.,  this  Court  held  that 

hf  fleet  81  the  order  of  allowance  could  not  be  removed 

bjr  oertknrari    But  the  allowance  of  those  expenses 

&Il8  within   the   principle   that  bodies  corporate  or 

quaa  corporate  may,  out  of  funds   under  their  con* 

tronl,  defray  expenses  essential  to  their  existence  and  the 

execation  of  their  functions  or  statut^Mj  duties ;  Bex  v. 

The  MaKtants  of  Essex  (ft).  The  Attorney  General  v.  The 

Mayor  of  Norwich  (c),  Beg.Y.   The  Town  Council  of 

lidtfM  {d).    In  Beg.  v.  Morris  (e)  it  was  held  by  this 

(a)  \A.fE.8ae.  (b)  4  T.  R,  591. 

(e)  2Afy.#a406.  (rf)  4 ft i5. 898. 

(«)  28  L.  7. 266. 
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1866.  Court  tbat  a  general  district  rate  made  by  a  local  Board 
The  QuBsv  ^^  Health  under  The  Pablic  Health  Act  was  applicable 
HsATH  ^  ^^^  ezpenwa  of  CShancerjr  proceedings  in  consequenoe 
of  a  bill  filed  against  the  Board  for  an  injunction  to 
restrain  them  from  diverting  water  flowing  throogh  the 
drains  into  a  canal,  and  also  from  poUating  the  water 
of  the  canal  by  discharging  the  contents  of  the  main 
sewer  into  it ;  but  not  applicable  to  the  expenses  of  a  qno 
warranto  information  pending  to  try  the  legality  of  the 
election  of  four  members  of  the  Board,  nor  to  the  expenfles 
of  opposition  to  a  bill  before  Parliament  promoted  by  a 
gas  Company  supplying  the  town  with  gas,  which  bill  was 
passed  into  law,  and  from  the  opposition  to  which,  not 
sanctioned  by  the  ratepayers,  it  did  not  appear  that  any 
benefit  was  derived  or  suggested:  and  the  rate  was 
quashed.  [Cochbum  C.  J.  Each  case  turns  on  the  pro- 
visions of  its  own  Act  of  Parliament]  [He  also  dted 
liey.  V.  Stewart  (a).]  The  allowance  of  the  accounts  by 
the  Sessions  is  a  judicial  act;  Reg.y.  Saunders (b),  fa 
Crompton  J. :  therefore,  the  Court  will  quash  an  ill^ 
allowance.  In  Tawnsetid,  appt.  Read,  respt  (e),  the 
legal  proceedings,  the  expenses  of  which  the  survejorwas 
held  entitled  to  charge  under  sect  111  of  stat  6  &  6^.  4 
c,  60.,  had  been  sanctioned  by  the  inhabitants  at  a 
vestry  meeting,  and  the  accounts  also  had  been  approved 
by  them. 

CociLBUBN  C.  J.  Mr.  Heath  has  entered  into  the 
general  statutory  law  relating  to  highways;  but  the 
point  before  us  is  a  very  limited  one,  viz.,  whether,  when 
a  Highway  Board  have  instituted  a  prosecution  against 
a  person  for  an  obstruction  on  a  public  highway,  they 

(a)  l2A.fE.77S.  (b)  3  JEL  ^  2?.  763.  77a 

(c)  10C.S.XB.XS.B17. 
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can  charge  the  expenses,  in  the  present  case  the  extra  1865. 
cost?,  of  the  prosecution  upon  the  parish  in  which  the  xhe  Qusn 
highvray  is  situated  and  on  which  the  obstruction  Hxatii. 
existed.  By  stat.  25  &  26  Vict  c.  61.  s.  17.  the  high- 
way Board  constituted  under  that  Act  are  placed  in  the 
position  of  the  surveyor  of  highways  under  stat  5  &  6 
fF.  4.  c.  50. ;  but  it  does  not  follow  that  they  may  not 
Iia?e  extended  to  them  larger  powers  for  raising  money 
to  defray  expenses  than  the  surveyor  of  highways 
had«  If  this  had  been  the  case  of  a  prosecution  by  the 
sarreyor  under  the  former  Act  for  removing  an  obstruc- 
tion on  a  highway  I  should  have  been  disposed  to  hold 
that  he  had  power  to  include  the  expenses  of  it  in  a 
highway  rate ;  for  by  sect*  27  he  was  directed  to  make  a 
rate  in  order  to  raise  money  for  carrying  the  several 
purposes  of  that  Act  into  execution.  The  main  purpose 
of  the  Act  was  to  repair  the  highways  and  keep  them  in  a 
proper  condition;  but  the  existence  of  an  obstruction 
on  a  highway  amounting  to  a  nuisance  is  inconsistent 
with  that  condition.  And  therefore,  according  to  a  wise 
and  liberal  construction  of  the  Act  the  expenses  of  such 
a  prosecution  might  have  been  fairly  and  legitimately 
indaded  in  the  highway  rate. 

The  terms  of  sect.  20  of  stat.  25  &  26  Vict.  c.  61.  are 
however  larger  than  those  of  sect.  27  of  stat.  6  &  6  ^^.  4. 
e.  50. ;  and,  while  it  gives  the  Highway  Board  power 
to  charge  upon  the  district  fund  expenses  incurred  by 
them  for  the  common  use  or  benefit  of  the  parishes 
within  the  district,  goes  on  to  direct  that  the  expenses 
of  maintaining  and  keeping  in  repair  the  highways  of 
each  parish  within  the  district  **  and  all  other  expenses 
in  relation  to  such  highways/'  except  those  thrown  on 
the  district  fund  in  the  early  part  of  the  section,  shall 

VOL.  VI.  2  R  B.  &  8. 
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1866.  be  a  separate  charge  on  each  parish.  The  whole  question 
The  QuEBH  under  the  later  enactment  is,  whether  the  expense  incurred 
HeIth  ^^  ^^^  removal  of  a  nuisance  obstructing  the  highway 
is  an  expense  in  relation  to  the  highways  ?  It  clearly 
is.  I  asked  the  question  whether  a  surveyor  or  highway 
Board  removing  an  obstruction  by  manual  or  mechanical 
labour  would  not  be  entitled  to  charge  the  expenses  of 
removal  on  the  rates?  Mr.  Heath  could  not  answer 
that  question  in  the  negative^  but  sought  to  make  a  dis- 
tinction between  that  case  and  the  removal  by  proceed* 
ing  at  law.  I  would  uphold  the  officer  who  has  recourse 
to  the  process  of  law  in  preference  to  proceeding  by 
force.  And  I  have  no  doubt  that  the  proper  costs  of 
a  proceeding  at  law  for  the  removal  of  an  obstruction  on 
a  highway  is  an  expense  relating  to  the  highways,  and 
therefore,  within  sect.  20.  The  reason  of  the  thing  shews 
that  the  Legislature  must  have  intended  that  the  Courts 
should  put  that  construction  on  the  section.  If  there  is 
an  obstruction  on  a  highway  interfering  with  the  use  of 
it  by  the  public,  the  duty  of  the  Highway  Board  is  to 
take  the  necessary  steps  to  remove  it ;  but  it  is  not  to 
be  expected  that  the  individual  members  of  the  Board 
should  put  their  hands  into  their  pockets  to  pay  the 
expenses  of  the  prosecution  if  it  fails,  or  the  extra  costs 
which  may  be  incurred  if  it  succeeds.  They  ought 
properly  to  fall  upon  the  parish  which  by  the  prosecution 
has  got  rid  of  an  obstruction  the  continuance  of  which 
would  have  exposed  the  parish  to  an  indictment  for  s 
nuisance. 

Cromfton  J.  Mr.  M'Intyre  rested  his  case  on  short, 
and  simple  propositions.  The  Highway  Board  are  bound 
to  maintain  the  highways  in  good  repair :  it  is  impossible 
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to  do  that  without  remoying  obstructions;  and  in  taanj  1865. 
cases  obstructions  cannot  be  removed  without  having  xhe  Quna 
recourse  to  law.  And  he  said  that  the  costs  of  such  „  '• 
legal  proceedings  are  expenses  which  may  be  charged 
upon  the  parish  under  stats.  6  &  6  fV.  4,  c.  50.  and 
25  &  26  Vict,  c,  61.  I  have  not  heard  anything  to 
meet  that  argument,  and  I  think  his  propositions  are 
correct  There  is  no  diflSculty  in  carrying  out  the  pro- 
visions of  those  Acts.  As  to  the  suggestion  that  there 
may  be  wasteful  or  improper  legal  proceedings^  the  High- 
way Board,  under  stat.  25  &  26  Vict.  c.  61.,  consists  of 
representatives  of  the  several  parishes  within  the  district, 
and  a  discretion  may  well  be  given  to  them  even  more 
largely  than  it  was  given  to  the  parish  surveyor  by  stat* 
5  &  6  fF.  4,  c.  50.  And  whether  the  expense  of  a  legal 
proceeding  was  duly  incurred  does  not  depend  upon  its 
success.  The  Sessions  would  be  justified  in  disallowing 
the  costs  of  a  prosecution,  though  successful,  if  they 
thought  it  was  not  instituted  for  the  benefit  of  the  parish 
or  the  public. 

Supposing  stat  5  &  6  ^.  4.  c.  50.  did  not  include  such 
an  expense  as  that  in  question,  though  I  think  it  docs,  it 
is  clearly  an  expense  in  relation  to  the  highways  within 
stat.  25  &  26  Vict.  c.  61.  #.  20.  It  does  not  follow  that, 
because  sect.  17  of  the  later  statute  declares  that  the 
Highway  Board  shall  have  the  same  powers  as  the 
parish  surveyor,  the  powers  given  to  the  Highway  Board 
by  other  sections  are  not  larger. 

BiACKBUBN  J.      Stat.  5  &  6  IF.  4s.  c.  50.  imposed  on 

the  parish  surveyor  the  duty  to  repair  and  keep  in  repair 

the  highways  within  it,  and  for  that  purpose  it  may  be 

necessary  to  institute  a  prosecution  against  some  person 

2  B  2 
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1865.  who,  by  erecting  an  obstruction  on  a  higbway,  prevents 
The  QuBBir  it  from  being  kept  in  repair.  And  if  the  prosecution  was 
Hkath.  properly  instituted,  the  costs  would  be  one  of  the  expenses 
of  carrying  out  the  purposes  of  the  Act.  If  it  was 
wastefuUy  or  hnproperly  instituted,  the  Sessions  would 
disallow  the  costs.  Stat.  5  &  6  JF.  4.  c.  50.  #.  27.  gave 
the  surveyor  power  to  make  and  levy  a  rate  in  order 
to  raise  money  for  carrying  the  several  purposes  of  the 
Act  into  execution;  and  one  of  those  purposes  is  the 
repair  of  the  highways  and  incidentally  any  prosecution 
necessary  for  that  object.  By  stat.  25  8z;  26  Vict  c  61. 
s,  20.  the  Highway  Board  are  to  charge  upon  each  parish 
the  expenses  of  maintaining  and  keeping  in  repair  the 
highways  thereof  *'  and  all  other  expenses  in  relation 
to  such  highways.''  The  only  expenses  relating  to 
highways  are  expenses  for  carrying  the  purposes  of  the 
Act  into  execution ;  and  therefore  I  do  not  think  that 
that  section  of  the  later  Act  extends  the  power  which 
existed  under  the  former  Act;  but  certainly  the  words 
relied  upon  do  not  diminish  that  power. 

Shee  J.  concurred. 

Order  of  Sessions  confirmed. 
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1865. 


Barter,  appellant,  The  Overseers  of  the  Town-  ^^""^^ 

ship  of  Salfobd,  respondents.  

PoorraiB 
43K.C.2.*.!. 
In  March,  1863,  the  appellant,  oivner  of  a  silk  mill,  gave  up  business   Cotton  mill 
irith  the  intention  of  never  resaming  it,  and  the  mill  hiM  not  since  been  not  worked, 
worked,  but  with  the  machinery  and  other  articles  and  things  in  it  had  Machinery, 
been  adTertised  for  sale.    All  the  contents  of  the  miU  were  essential 
articles  and  things  lor  a  tenant  to  hare  in  workii]^  it  for  the  manu- 
facture of  silk.    The  machinery,  some  of  which  was  affixed  to  the 
floors  and  ceilings,  were  in  the  nature  of  tenant's  fixtures.    A  man 
occasionally  went  to  the  mill  to  protect  the  property  against  trespass  or 
denredation.     Held,  that  the  appellant  was  rateable  for  the  mill,  but 
only  npon  its  annual  value  as  a  warehouse  for  the  machinery,  articles 
and  thmgs  in  it. 

HTHE  appellant  was  rated  to  a  rate  made  on  the  Ist 
April,  1864,  for  the  relief  of  the  poor  of  the  town- 
ship of  Salfordf  as  owner  and  occupier  of  a  '*  counting 
house,  silk  mill,  and  steam  engine,''  '^  gross  estimated 
rental  640/.,"  "rateable  value  531/."  He  appealed 
against  the  rate,  and  the  foUowing  special  case  was 
stated  under  stat  12  &  13  Vict  c.  45.  $.  11. 

The  appellant,  for  many  years  prior  to  March,  1863, 
carried  on  the  business  of  a  silk  manufacturer  at  the 
Irwell  silk  mill,  in  Stanley  Street,  in  Salford,  being  the 
mill  and  premises  mentioned  in  the  rate,  and  of  which 
he  was  at  the  time  of  making  the  rate  the  owner  and, 
so  far  as  after  stated,  the  occupier. 

In  March,  1863,  the  appellant  finally  gave  up  business 
with  the  intention  of  never  again  resuming  it,  and  from 
that  time  to  the  present  the  mill  had  not  been  worked. 
The  mill,  with  the  machinery  and  other  articles  and 
things,  after  mentioned  or  referred  to,  had  by  the 
appellant  been  repeatedly  advertised  for  sale  in  the 
Maccle$field  and  other  papers  published  and  circulating 
in  the  neighbouring  towns  in  Cheshire,  Derbyshire  and 
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1865.         Warwickshire.    The  premises  consist  of  two  millSy  one 

Haktkr       called  the  fire  proof  mill  five  stories  in  height,  and  the 

Overseers  of    ^*'^®'  Called  the  new  mill  three  stories  in  height,  hoth 

Salioed.      of  which  were  used  for  throwing  and  manufacturing 

silk,  and  of  a  building  three  stories  in  height  adjoining 

and  forming  part  of  the  mill,  and  used  as  a  lodge  and 

joiners  and  mechanics  shops. 

Whilst  the  appellant  carried  on  business  on  those 
premises  a  portion  of  one  of  the  rooms  of  the  fire  proof 
mill  was  used  as  a  warehouse  for  storing  thrown  silk, 
but  at  the  time  of  his  discontinuing  the  business  the 
silk  was  removed  therefrom,  and  at  the  time  of  the 
making  of  the  rate  that  portion  of  the  room  had  therein 
some  loose  counters,  drawers,  boxes,  reels,  beams,  scales, 
weights,  shelves,  desks,  and  other  articles  and  things 
which,  or  others  of  a  like  nature,  would  be  necessary 
articles  and  things  for  any  tenant  to  possess  who  might 
take  the  premises  for  the  purpose  of  carrying  on  therein 
the  silk  throwing  and  manufacturing  business. 

At  the  end  of  the  yard  between  the  two  mills  is  the 
boiler  house,  with  boilers  therein  necessary  for  a  fifty 
horse  power  steam  engine,  which  engine  is  in  the  basement 
story  of  the  fire  proof  mill.  The  shafting  in  both  mills 
is  fixed  to  the  walls  and  ceilings  in  the  usual  way.  In 
the  joiners  and  mechanics  shops  were  contained  at  the 
time  of  making  the  rate  a  bench  fixed  to  the  wall,  with 
a  lathe  upon  it,  a  grindstone  fixed  to  the  floor,  and  a 
variety  of  loose  tools,  articles  and  things. 

The  machinery  in  the  fire  proof  mill  consists  of 
machinery  for  cleaning,  doubling,  winding,  reeling  and 
spinning  silk,  driven  from  the  shafting,  and  as  to  the 
larger  portion  thereof  afiSxed  to  the  floors,  walls  and 
ceih'ngs  to  steady  them  when  working,  and  as  to  the 
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other  portion  thereof  not  affixed  to  the  building.    The       1865. 

machinery  in  the  new  mill  consists  of  winding  madiines      hj^ktxe 

and  looms^  which  looms,  and  some  of  the  winding    oveneenof 

machines,  are  driven  and  affixed  as  above  mentioned ;     ti-^i*o»»- 

bat  several  of  the  winding  machines  and  certain  warping 

mills  are  not  so  driven  nor  affixed  to  the  bnilding  in 

any  way.    The  machines  both  in  the  fire  proof  and  new 

mill  which  are  affixed  to  the  floors  and  ceilings  of  the 

rooms  in  which  they  stand,  would,  if  they  were  the 

property  of  a  tenant,  be  tenant's  fixtures.    There  are 

also  in  both  mills  steam  pipes  for  heating  the  mills,  and 

the  neeessaiy  gas  pipes  and  burners  for  lighting  the 

same,  and  a  variety  of  loose  machines  and  parts  of 

madunes,  and  several  loose  skips,  boxes,  reels,  stools, 

forms,  tables,  stretchers,  and  other  loose  articles  and 

tbiogs. 

The  whole  of  the  contents  of  the  mills  and  buildings 
before  mentioned,  or  others  of  the  like  or  a  similar 
character,  are  essential  articles  and  things  for  a  tenant 
to  have  in  working  the  mills  and  premises  for  the 
manufacture  of  ulk. 

•  A  man  occasionally  went  to  the  mill  and  premises 
to  protect  the  property  and  guard  against  trespass  or 
depredation. 

It  was  alleged  by  the  respondents,  and  admitted  by 
the  appdlant,  that  the  valuation  upon  which  the  rate 
appealed  against  was  based  did  not  include  the  value  of 
the  machinery,  articles  and  things  before  mentioned  as 
necessary  for  a  tenant  to  possess  who  might  take  the 
premises  for  the  purpose  of  carrying  on  therein  the  silk 
throwing  and  manufacturing  business ;  but  the  appellant 
contended  that  the  last  mentioned  machinery,  articles  and 
things  onght  to  have  been  included  in  such  valuation 
and  the  assessment  based  thereon. 
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1865.  ^^  question  for  the  opinion  of  the    Conrt  wav, 

H^^„^      Whether  upon  the  above  facts  the  appellant  was  liable 
Ovcriieers  f   *°  ^^  TBted  to  the  poor  wtc  in  respect  of  the  mill  and 
Salvoksk     premises. 

If  the  Court  should  be  of  opinion  that  the  appellant 
was  liable  to  be  rated  to  the  poor  rate  in  respect  of  the 
mill  and  premises  as  if  the  same  were  in  complete 
working  order  and  condition,  and  fnUj  and  beneficially 
occupied  by  the  appellant  as  such,  then  the  rate  was  to 
be  confirmed.  But  if  the  Conrt  should  be  of  opinion 
that  the  mill  and  premises  ought  to  be  rated  as  a  ware- 
house occupied  for  the  storage  only  of  the  machinery, 
articles  and  things  therein,  then  the  rate  was  to  be 
amended  by  reducing  the  gross  estimated  rental  thereof 
to  S20L,  and  the  rateable  value  thereof  to  265/.  10$. 

M'hityre,  for  the  appellant— By  stat.  48  El.  c.  2. 
«.  1.,  the  poor  rate  is  to  be  on  the  occupier,  and  the 
person  rated  must  be  the  occupier  of  the  premises  in 
the  distinctive  character  in  which  they  are  rated. 
{^Coleridge,  for  the  respondents. — It  will  only  be  con- 
tended that  the  appellant  is  liable  to  be  rated  for  the  mill 
as  a  warehouse  for  the  machinery  and  other  things  in  it, 
as  was  held  in  Staley^  appt..  The  Overseers  of  Caitletatif 
respts.  (a).]  There  the  occupier  gave  up  the  working  of 
the  mill  on  account  of  the  depression  of  the  cotton  trade, 
but  kept  the  machinery  in  working  order  in  the  mill 
with  the  intention  of  resuming  work  when  the  cotton 
trade  should  revive.  Here  the  mill  is  shut  up,  and  the 
appellant  does  not  intend  to  resume  the  working  of  it 
It  is  not  found  that  the  machinery  is  kept  in  working 
order.  This  is  a  case  of  vacant  possession.  In  Bex  v. 
Morgan  (6),  Taunton  J.  said,  p.  619,  ''  It  does  not 
(«)  6S.f8.S0d.  (&)  2 X#£ 618; &.(«). 
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follow  that  the  landlord  becomes  an  occupier  when  the  1865. 
tenant  ceases  to  be  sa  The  premises  may  remain  habtmi"" 
nnoccupied.  Suppose  the  landlord  cannot  get  a  tenant ;  OTereeew  of 
is  he  to  be  rated?"  [Blackburn  J.  That  was  an  appU-  Salioed. 
cation  for  a  mandamus  to  justices  to  grant  a  distress 
warranty  which  might  have  subjected  them  to  an  action. 
Here^  if  the  mill  was  broken  into  and  furniture  stolen 
from  it^  it  would  be  alleged  to  be  the  house  of  the 
appellant.  Cromptou  J.  An  unlawfiil  entering  into 
the  mill  would  be  a  trespass  on  the  appellant's  posses- 
sion. Does  not  the  appellant  occupy  the  mill  by  his 
machinery?]  Not  more  than  the  landlord  occupies 
an  untenanted  house  by  the  marble  mantel  pieces  and 
other  tenant's  fixtures  left  in  it :  here  the  machinery  is 
part  of  the  milL  Machinery  should  be  included  in  the 
valuation  if  it  is  so  attached  to  the  building  as  to  increase 
its  rateable  value;  it  matters  not  whether  the  maddnery 
is  fixed  or  moveable;  Rex  v.  Hogg  (a).  [Blackburn  J. 
The  locomotive  engines  used  on  a  railway  are  not  rated^ 
but  the  railway  is  rated  in  respect  of  its  being  a  place  on 
which  locomotive  engines  are  run:  the  machinery  in 
the  mill  enhances  its  value  for  letting.]  The  mill  was 
not  built  for  the  purpose  of  being  used  as  a  warehouse 
for  the  machinery.  [Blackburn  J.  The  practice  is, 
though  I  have  never  understood  the  reason  of  it,  not 
to  rate  to  the  poor  rate  a  vacant  house  in  which  there  is 
no  furniture.  I  am  not  aware  that  it  is  the  practice 
not  to  rate  furnished  lod^ngs  when  they  are  not  let.] 
It  is  not  found,  as  it  was  in  Staley^  appt,  Overseen  of 
Caitieton^  respts.  {b),  that  the  mill  was  used  as  a  store- 
house for  the  machinery. 

(a)  CM.  266;  1  Z  B.  721.  {b)  bB.^a,  506. 
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1865.  Coleridge  (Holker  with  him)^  for  the  respondentSy  was 

Hartbr      ^^*  called  upoQ* 
▼. 

Oreraeersof 

Salfobd.  Cockbubn  C.  J.    The  present  case  is  not  distingiiish* 

able  in  principle  from  Staley,  appt.  The  Overseen  of 
Castieton,  respts.  (a).  If  there  was  in  that  case  a  bene- 
ficial occupation  of  the  mill  for  the  purpose  of  ware- 
housing the  machinery  for  working  the  mill,  there  is 
the  same  in  the  present  The  only  difference  is  that 
there  the  owner  intended  to  resume  the  working  of  the 
mill  when  circumstances  should  render  it  expedient  to 
do  so:  here  the  owner  did  not  intend  to  resume  the 
working  of  the  mill  as  owner^  but  was  waiting  either 
to  let  the  premises  or  sell  them  as  soon  as  a  tenant 
or  a  purchaser  could  be  found.  It  is  expedi^it  to 
adhere  to  a  decision  given  especially  upon  a  question 
of  rating. 

CaoMPTON  J,  There  is  no  substantial  difference 
between  the  present  case  and  Siaky^  appt.  The  Over- 
seers  of  Castleton^  -  respts.  {a\  in  which  it  was  held 
that  the  occupation  of  a  cotton  miU  under  similar 
circumstances  was  beneficial.  I  agree  that  when 
premises  are  practically  untenantable  there  is  no  bene- 
ficial occupation,  and  therefore  they  are  not  rateable. 
But  I  should  not  agree  that  they  were  not  rateable  if 
the  owner  did  not  choose  to  let  them  except  at  an 
unusual  rent  which  no  person  would  pay,  and  the  pro- 
perty consequently  remained  untenanted,  for  the  parish 
is  not  on  that  account  to  lose  the  rate  upon  it 
It  is  found  that  the  appellant  in  the  present  case  got 
some  benefit  from  the  machinery  being  warehoused  in 
the  building,  and  if  he  had  not  kept  it  there  he  must 

(a)  bB.^8.  505. 
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bye  incurred  the  expense  of  keeping  it  in  some  other 
buildiDg. 

As  to  those  parts  of  the  machinery  which  are  not 
chattels  there  may  be  some  doubt  whether  they  ought 
to  be  included^  but  the  point  was  expressly  decided  in 
Staky^  appt.^  The  Overseers  of  CastleUm^  respts.  {a). 
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Hartxb 

Oreneen  of 
Salfobd. 


BucKBUBN  J.  The  present  case  is  governed  by 
StdUif,  appt.^  The  Overseers  of  Castkton,  respts.  {a),  and 
I  retain  the  opinion  which  I  then  expressed.  When 
premises  commonly  let  remain  pn  hand  and  are  empty 
it  may  be  a  good  rough  rule  and  may  work  well  in 
practice  not  to  rate  them  to  the  poor  rate.  But  where 
the  owner  retains  property  in  hand  and  gets  some 
benefit  from  it^  he  is  rateable  to  the  extent  of  that 
benefit. 

Shee  J.  The  only  difiference  between  the  present 
case  and  Staley,  appt..  The  Overseers  of  Cctstleton, 
respts.  {a\  is  that  the  intention  of  the  owner  of  the 
mill  in  the  present  case  is  cither  to  let  or  sell  it  as 
soon  as  he  can  find  a  tenant  or  a  purchaser^  and  he 
occupies  it  with  that  intention ;  but  he  also  has,  until 
be  finds  a  purchaser^  the  intention  of  keeping  in  it 
machine  y  and  otlicr  efifects  necessary  for  the  working 
of  the  mill :  he  derives  benefit  from  that  use  of  the 
premises^  and  is  rateable  in  respect  of  it 

Bate  to  be  amended  accordingly. 


{a)  6B.i8.S05. 
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Saturdav, 
June  3ra. 

PUofa  licence. 

From  thiNore 

to  Or/ordness. 

Leith  TrinUy 

Hoiue. 

Charter  of 

S7  0.3, 

1  G,  4. 

«.  xzxviL 

London 

TVi'ntfy  Hoiue, 

6  G.  2.  c.  20. 

sA. 

6  (?.  4.  <?.  125. 

«.2. 

Shipping  Aet^ 
18&C  17  &  18 
Vict.  c.  104. 


HosSACK,  appellant,  Gray,  respondent. 


1.  By  charter  of  37  ^.  a,  a.d.  1797,  and  stat.  1  (r.  4.  c.  zxxriL  «.  '12., 
iheTrinity  House  of  Leith  are  authoriBed  and  required  to  license  persons 
of  skill,  knowledge  and  experience  to  act  as  pilots  for  ships  sailing  up 
and  down  inwards  and  outwards  of  the  Frith  of  Forth^  in  and  through 
the  seas  and  friths  and  along  the  coasts  and  islands  of  the  Northern  and 
German  OceanA,  and  in  and  through  and  along  or  upon  the  seas,  frith.", 
sounds,  bays,  inlets,  and  alonff  the  coasts  of  ScoiUind^  and  of  the  Orkney, 
Shetland,  and  Lewis  Islander  By  stat.  6  G.  2.  c.  2a  #.  1.,  reciting  thst 
the  Trinity  House  of  London,  by  louff  usage  and  by  xirtue  of  letters 
patent,  had  been  authorized  to  appoint  pilots  to  conduct  ships  oiit 
of  the  Thames  and  Medtoay,  through  the  North  Channel^  to  or  by 
Orfordness,  and  from  or  by  Orfordness  up  the  North  Channel  and  tb« 
Thames  and  Medway,  %.tlj  person  not  licensed  by  the  Tiini^  House  of 
London,  taking  upon  himself  the  charse  of  any  ship  as  pilot  within 
those  limits  was  subject  to  a  penalty,  ay  stat  6  &.  4.  «.  125.  #.  2.  all 
ships  sailing  within  those  limits  (except  as  thereinafter  provided)  shall 
be  condnctM  by  pilots  licensed  by  the  Trinity  House  of  London,  and  \ij 
no  other  pilots.  Held,  that  the  Trinity  House  of  Leith  had  not  po^^ 
to  grant  licences  to  pilots  within  the  jurisdiction  of  the  Trinity  House 
of  Ifondon,  and  therefore  a  pilot  to  whom  a  licence  had  been  granted 
by  the  Trinity  House  of  Leith  to  navigate  a  ship  along  the  east  coast 
of  E}ngland  to  Orfordness,  thence  to  the  Nore,  and  vice  versit^  was  subject 
to  a  penalty  under  stat.  5  &.  2.  c.  20.  s.  1. 

2.  QtKere,  per  Cockhum  G.  J.,  whether  under  the  Merchajit  Shipping 
Act,  1854,  17  &  18  Vict,  e,  101,  the  master  of  a  ship  may  be  licsnied 
to  act  as  pilot  of  it  ? 

^HIS  was  a  special  case  stated  by  consent  to  determine 
a  question  of  jurisdiction  between  the  Corporation 
of  the  Trinity  House  of  Deptford  Strond^  in  the  county 
of  Kentf  hereinafter  called  the  Trinity  House  of  Landtm^ 
and  the  Master  and  Assistants  of  the  Trinity  House 
of  Leithf  in  the  county  of  Edinburgh. 

On  the  6th  April,  1864,  the  ship  ''  Oicar,  '*  a  steam 
ship  carrying  passengers  and  merchandize  between  Lon- 
don and  Leith,  left  London  on  her  voyage  to  Leiih. 
From  London  to  the  Nore,  The  Oscar  was  under  the 
care  of  the  respondent,  a  pilot  duly  licensed  by  the 
Trinity  House  of  London,  but  on  her  arrival  at  the  Nore 
the  appellant,  who  was  the  master  of  the  vessel,  dis- 
missed the  respondent,  and  himself  piloted  the  vessel 
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for  the  remainder  of  the  voyage.    The  respondent,  at       I866. 
the  time  of  his  dismissal,  offered  to  continue  his  pilotage      Hossack 
and  charge  of  The  Oscar  as  far  as  Orfordneu,  but  his       q^^ 
icryices  were  refused  by  the  appellant,  who  contended 
that  he  was  entitled  to  pilot  The  Oscar  from  the  Nore 
to  Orfardness,  and  thence  on  the  remainder  of  the  voyage 
to  Leith^  by  virtue  of  a  licence  granted  to  him  by  the 
Master  and  Assistants  of  the  Trinity  House  of  Leiih. 

This  licence  was  in  the  following  form : — 
"No.  884. 

"To  all  to  whom  these  presents  shall  come.  Whereas 
by  Royal  Charter  from  his  late  Majesty  King  Georye 
the  Third,  dated  27th  July^  1797,  and  confirmed  by  Act 
of  Parliament  in  the  1st  year  of  the  reign  of  His 
Majesty  King  George  the  Fourth,  the  Master  and  Assist- 
ants of  the  Trinity  House  of  Leithy  in  the  county  of 
Edinburgh^  are  empowered  at  any  general  meeting  of 
the  Corporation  constituted  under  the  name  and  style 
aforesaid  or  by  any  committee  of  their  number  to  be 
appointed  for  the  special  purpose,  from  time  to  time,  to 
examine  any  or  all  such  person  or  persons  as  the  mem- 
bers present  at  such  general  meeting,  or  the  majority  of 
them,  shall  think  fit  and  proper  upon  his  or  their  skill, 
knowledge  and  experience  in  navigating,  piloting  and 
Gonductbg  Her  Majesty's  ships  and  vessels  of  war 
and  all  other  ships  and  vessels  of  whatever  descrip- 
tion, sailing  and  navigating  up  and  down  inwards 
and  outwards  of  the  Frith  of  Forth,  in  and  through  the 
seas  and  friths  and  along  the  coasts  and  islands  of  the 
Northern  and  German  Oceans,  and  in  and  through  and 
along  or  upon  the  seas,  friths,  sounds,  bays,  inlets,  and 
along  the  coasts  of  Scotland,  and  of  the  Orkney,  Shetland 
and  Leiois  Islands,  and  the  said  public  examination  being 


600  TRK^lTY  TERM. 

1865.        80  had  and  xnade^  the  said  Corporation  are  empowered  to 
HoasAOK      license  and  authorize  under  their  common  seal  all  or 

qI'j^^  any  of  such  persons  so  examined  and  found  qualified  to 
act  as  pilot  or  pilots  for  all  such  ships  or  vessels  either 
generally  over  the  whole  or  within  such  particular  part 
or  parts  of  the  bounds  or  limits  before  mentioned,  as 
shall  be  expressed  in  the  licence  according  as  such  person 
or  persons  upon  his  or  their  examination  aforesaid  may 
or  shall  be  found  properly  qualified.  We  therefore,  the 
Master  and  Assistants  of  the  said  Trinity  House  of  Leith^ 
do  appoint,  during  our  pleasure  only,  the  bearer  hereof, 
Robert  Campbell  Hossach,  he  having  been  examined  and 
found  qualified,  as  an  able  and  experienced  pilot  to  take 
charge  of  any  ship  or  vessel  from  Leith  Roads  eastward 
to  i)t  Abb's  Head  southward  along  the  east  coast  of 
England  to  Orfordness,  thence  to  the  Nore^  and  vice 
versS ;  and  we  therefore  require  all  officers  appointed  for 
impressing  seamen  or  watermen  to  take  notice  hereof, 
and  not  to  give  the  said  Robert  Campbell  Hossack  any 
trouble  or  molestation  in  the  execution  of  his  said  oflSce 
of  pilot.  In  testimony  whereof  we  have  caused  the 
common  seal  of  the  Corporation  to  be  hereunto  aflSxed 
the  22nd  day  of  December  in  the  year  of  our  Lord 
1860/' 

The  Oscar  was  a  ship  carrying  passengers  within  the 
meaning  of  the  854th  section  of  The  Merchant  Shipping 
Act,  1854. 

At  the  time  when  the  ship  was  piloted  from  the 
Nore  to  Orfordness  by  the  appellant  he  held  no  pilotage 
certificate  or  licence  from  the  Trinity  House  of  Landm, 
and  no  other  pilotage  certificate  or  licence  than  that  set 
out,  and  no  pilot  was  then  on  board  the  ship  except  the 
appellant,  the  master  thereof,  and  being  so  licensed 
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On  the  1 7th  Junty  1864,  an  information  was  preferred       1865. 
by  the  Trinity  Hoase  of  London,  iu  the  name  of  the      Hmsack 
respondent^  against  the  appellant,  under  the  provisions        qZlt. 
of  The  Merchant  Shipping  Act,  1854^  before  one  of  the 
magistrates  of  the  Thames  Police  Court,  charging  him 
with  navigating  Tlie  Oscar  on  the  occasion  aforesaid 
from  the  Nore  to  Orfordnens  without  employing  a  duly 
qualified  pilot  within  the  meaning  of  that  Act.    The 
appellant  and  respondent  appeared  before  one  of  the 
magistrates  of  that  Court,  when,  the  above  mentioned 
facts  having  been  proved,  the  magistrate,  at  the  request 
and  by  the  consent  of  the  parties^  imposed  on  the  appel- 
lant a  penalty  of  10/.,  subject  to  the  opinion  of  this 
Court. 

For  many  years  before  and  up  to  the  year  1797  a 
body  politic  and  corporate  existed  at  Ltith  under  the 
name  and  style  of  The  Corporation  of  the  Master  and 
Asmtants  of  tlie  Trinity  House  of  Leith.  In  that  year, 
being  the  37th  of  G.  3,  this  body  obtained  from  the 
Crown  a  charter,  a  copy  of  which  accompanied  the  case. 
This  charter  contains  the  following  recital  and  grant: — 
"And  whereas  it  has  also  been  humbly  represented  to  us 
that  notwithstanding  the  great  increase  of  the  trade  and 
navigation  of  these  realms  in  general,  and  of  that  part 
of  the  United  Kingdom  called  Scotland  in  particular^ 
there  is  no  body  corporate  or  politic  in  Scotland  afore- 
said invested  with  power  and  authority  to  superintend 
the  interests  of  navigation,  and  to  examine  and  license 
pilots  for  the  better  and  more  safely  piloting  and  navi- 
gating the  ships  of  us  and  of  our  liege  subjects  in, 
through  and  along  the  adjoining  seas,  friths  and 
coasts.  And  whereas  it  would  manifestly  tend  to  the 
increase  and  good  government  of  navigation  in  these 
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1865.  realms^  and  to  the  safety  of  the  ships  and  yessels  of 
HossACK      ^^®  Majesty  and  of  his  subjects,  were  the  said  Society 

Q  ^'  or  Corporation  .to  be  invested  with  sufficient  authority 

for  that  purpose :  We  therefore  for  ourselves,  our 
heirs  and  successors,  hereby  further  give  and  grant 
unto  the  said  master  and  assistants  of  the  Trinity 
House  of  Leithy  in  the  county  of  Edinburgh^  and  to 
their  successors  in  all  time  coming,  full  power,  warrant 
and  authority  to  examine  and  license  pilots  for  the 
purposes  aforesaid  in  manner  following,  that  is  to  say, 
that  from  henceforth  and  hereafter  it  shall  and  may  be 
lawful  to  and  for  the  said  Society  or  Corporation  at  any 
general  meeting,  from  time  to  time,  to  examine  such 
person  or  persons  as  to  the  members  present  at  such 
general  meeting,  or  the  major  part  of  them,  may  seem 
proper,  upon  their  skill,  knowledge  and  experience  in 
the  navigating,  piloting,  and  conducting  His  Majesty's 
ships  and  vessels  of  war,  and  all  other  ships  and  vessels 
by  whatever  name  or  names  they  may  be  known  or 
called,  as  well  up  and  down  inwards  and  outwards  of 
the  Frith  of  Forth  as  in  and  through  the  seas  and  filths 
and  along  the  coasts  and  islands  of  the  Northern  and 
German  Oceans  ;  and  the  said  public  examination  being 
so  had  and  made  as  aforesaid,  and  the  Society  or  Cor- 
poration, or  such  majority,  being  satisfied  of  the  skill, 
knowledge  and  experience  of  such  person  or  persons  as 
aforesaid,  it  shall  and  may  be  lawfiil  to  and  for  the  said 
Society  or  Corporation,  under  their  common  seal,  to 
license  and  authorize  all  or  any  of  the  said  persons  so 
examined  and  found  qualified  to  act  in  the  capacity  of  tbe 
pilot  or  pilots  for  all  such  ships  or  vessels,  and  over  the 
whole  or  within  such  part  of  the  bounds  or  limits  before 
mentioned,  as  the  said  person  or  persons  upon  his  or 
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tbdr  ex&mination  as  aforesaid  may  or  shall  be  found  1865. 
properly  qualified,  such  person  or  persons  being  always  * 
obliged  to  pay  to  the  treasurer  of  the  said  Society  or 
Corporation  for  the  time  being,  or  the  committee  for 
executing  die  said  o£Sce,  as  the  case  may  be,  for  the 
Qse  and  benefit  of  the  said  Society  or  Corporation,  such 
ram  or  sums  of  money  as  by  any  bye  law  to  be  made 
and  passed  for  that  purpose  may  be  settled  and  ordered 
to  be  paid  by  the  said  Society  or  Corporation  as  the  fee 
or  fees  payable  to  them  on  granting  such  licence  or 
warrant,  or  a  certificate  thereof,  reserving  nevertheless 
the  right  of  the  lord  provost,  magistrates  and  council 
of  the  city  of  Edinburgh^  and  their  successors  in  office, 
of  appointing  pilots  for  the  navigation  of  the  port, 
harbour  and  roads  of  Leithy  and  their  pertinents,  in  the 
same  way  and  manner  as  they  did  and  do  enjoy  the 
aaae." 

After  the  granting  of  this  Charter  an  Act  was  passed 
in  the  year  1820,  1  G.  4.  c.  xxxvii.,  intituled  "An  Act 
for  the  regulation  of  the  Corporation  of  the  Masters  and 
Assistants  of  the  Trinity  House  of  JL^/A."  By  this  Act 
the  rights  and  privileges  granted  and  confirmed  by  the 
Charter  were  confirmed. 

By  sect.  32  the  Trinity  House  of  Leith  are  required 
to  examine  persons  "  with  regard  to  their  skill,  know- 
ledge, and  experience,  in  the  navigating,  piloting,  and 
conducting  His  Majesty's  ships  and  vessels  of  war,  and 
ail  other  ships  and  vessels  of  whatever  description,  sailing 
and  navigating  up  and  down,  inwards  and  outwards,  of 
the  Frith  of  Forth,  in  and  through  the  seas  and  friths, 
and  along  the  coasts  and  islands  of  the  Northern  and 
German  Oceans,  and  in  and  through,  and  along  or  upon, 
the  seas,  friths,  sounds,  bays,  inlets,  and  along  the  coasts 
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1865.       of  Scotland,  and  of  the    Orkney^  Shetland  and  Lewii 
HoseAOK      Islands  ;'*    and  they  are  empowered  "  to  license  and 

Gray.  authorize  all  or  any  of  such  persons  so  examined  and 
found  qualified  to  act  in  the  capacity  of  pilot  or  pilots^ 
for  all  such  ships  or  vessels^  either  generally  over  the 
whole^  or  within  such  particular  part  or  parts,  or  sub- 
divisions of  the  bounds  or  limits  before  mentioned,  as 
shall  be  expressed  in  the  licence,  according  as  such  per- 
son or  persons,  upon  his  or  their  examination  aforesaid, 
may  or  shall  be  found  qualified/' 

Sect.  33  enacts  that  the  pilots  licensed  by  the  Trinity 
House  of  Leith  shall,  with  the  exceptions  thereinafter 
expressed,  "have  and  enjoy  the  sole  and  exduaire  right 
and  priTilege  of  navigating,  piloting,  and  conducting  all 
merchant  and  trading  ships  and  vessels  up  and  down, 
along  and  within  the  Frith  of  Forth  from  a  line  running 
directly  from  Saint  Abb's  Head  on  the  south  side  or 
shore  to  Fifeness  on  the  north  side  or  shore  of  the  said 
frith,  up  to  Carron  Roads  ;  and  the  said  Corporation  and 
their  successors  shall  have  and  enjoy  the  sole  and  exclu- 
sive power  and  authority  to  license  and  authorixe  pilots^ 
and  shall  possess  and  enjoy  sole  and  exclusive  juris- 
diction in  all  matters  of  pilotage,  within  the  limits  now 
specified/' 

Sect.  62  enacts  that  the  rates,  charges,  or  prices 
enumerated  and  specified  in  the  Table  in  the  Schedule  (C.) 
to  the  Act  annexed,  may  be  lawfully  demanded  and 
received  by  every  licensed  pilot  for  piloting  or  conducting 
any  ship  or  vessel  from  place  to  place  as  expressed  in 
'  the  Table;  and  no  greater  rates  or  prices,  or  other 
reward  or  emolument,  shall  under  any  pretence  whatever 
be  demanded  or  received. 

Schedule  (C.)   contains  a  "Table  of  the  rates  of 
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pilotage  for  piloting  ships  and  vessels  from  Lekh  JRoads        2805. 
to  Carran  Roads,  and  from  Leitii  Roads  to  Siromness,      Hossjui^ 
Shttknd,  and  the  Lewis  Islands^  and  vice  versfi,"  ^  ^• 

The  Trinity  House  of  Lekh  have^  from  the  time  of  the 
Charter  until  the  present  time^  granted  licences  in  the 
Ibrm  set  out  above  to  masters  of  vessels  and  others  to 
pilot  Tessels^  but  the  Trinity  House  of  London  have 
never  been  aware  of  the  granting  of  such  licences  or 
that  the  power  to  grant  such  licences  was  ever  claimed 
by  the  Trinity  House  of  Leith.  Under  these  licences 
many  vessels  have  in  fact  been  piloted  between  the  Nore 
and  Otfordness. 

By  Stat.  6  G.  2.  r.  20.  s.  1.,  after  reciting,  among 
other  things,  that  the  Trinity  House  of  London,  by  long 
wage  and  by  virtue  of  divers  letters  patent  granted  to 
them  by  the  Crown,  had  been  authorized  and  empowered 
to  appoint  pilots,  loadsmen  or  guides  to  conduct  ships 
and  vessels  out  of  the  rivers  Thames  and  Medway  through 
the  North  Chanel  to  or  by  Otfordness,  and  round  the 
Ijng  Sandhead  into  the  DownSy  and  from  and  by  Orford^ 
9ess  up  the  North  Chanel  and  the  rivers  of  Thames 
and  Medway^  it  was  enacted  that  from  and  after  the  24th 
June,  1732,  if  any  person  should  take  upon  himself  the 
charge  of'  any  ship  or  vessel  as  pilot  down  the  river  of 
Thames,  or  through  the  North  Chanel  to  or  by  Orjord- 
ness,  or  round  the  Long  Sandhead  into  the  Downs,  or 
down  the  South  Chanel  into  the  Downs,  or  from  or  by 
Otfordness  up  the  Nartii  Chanel,  or  the  river  of 
Thames,  or  the  river  Medway,  other  than  such  person 
as  should  be  licensed  and  authorized  to  act  as  a  pilot  by 
the  Trinity  House  of  London,  every  person  so  offending, 
snd  being  lawfully  convicted,  should  for  every  such 
offence  Ibrfeit  the  sum  of  20/. 
2  s  2 


606  TRINITY  TERM. 

18C5.  By  Stat.  48  G.  8.  c.  104.  *.  2.  the  Trinity  Houae  of 

H088AOK  London  were  required  to  appoint  and  licence  "  fit  and 
Q^^^  competent  persons,  duly  skilled,  as  pilots,  for  tbe  purpose 
of  conducting  all  ships  and  vessels  sailing,  navigating,  and 
passing  up  and  down  or  upon  the  rivers  of  Thames  and 
Aledway,  and  all  and  every  the  several  channels,  creeks, 
and  docks  thereof  or  therein,  or  leading  or  adjoining 
thereto,  as  well  between  Orfordness  and  London  Bridge, 
as  from  London  Bridge  to  the  Downs,  and  from  the 
Downs  westward  as  far  as  the  Isle  of  Wight,  and  in  the 
English  Channel  from  the  Isle  of  Wight  up  to  London 
Bridge,  which  vessels  shall  be  conducted  and  piloted  by 
such  pilots  so  appointed  and  licensed,  and  by  no  other 
pilots  or  persons  whomsoever,  except  pilots  appointed 
by  The  Society  or  Fellowship  of  The  Trimtg  House  of 
Dover,  Deal,  and  tlus  Isle  of  Thanei  (commonly  cidled 
Cinque  Port  Pilots)/'  within  the  limits  therein  men- 
tioned. 

By  Stat  62  G.  8.  c.  89.  s.  %,  the  Trinity  House  of 
London  were  required  to  appoint  and  license  ''  fit  and 
competent  persons,  duly  skilled  as  pilots,  for  the  purpose 
of  conducting  all  ships  and  vessels  sailing,  navigating 
and  passing  up  and  down,  or  upon  the  rivers  of  Thama 
and  Medway,  and  all  and  every  the  several  channels, 
creeks  and  docks  thereof  or  therein,  or  leading  or  ad* 
joining  thereto,  as  well  between  Orfordness  and  London 
Bridge,  as  from  London  Bridge  to  the  Downs,  and  from 
the  Downs  westward  as  far  as  the  Isle  of  H^ght,  and  in 
the  English  Channel  from  the  Isle  of  IVight  up  to  Ijm- 
don  Bridge  :^  and  like  powers  were  given  to  the  Lord 
Warden  of  the  Cinque  Ports  and  the  Constable  ot  Dover 
Castle ;  "  all  which  vessels  shall  be  conducted  and  piloted 
by  such  pilots  so  appointed  and  licensed,  and  by  no 
other  pilots  or  persons  whomsoever.*' 
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Bj  Stat.  6  (?.  4  c.  125.  *.  2.  the  Trinity  House  of       1865. 
iowiwwere  required  to  appoint  and  license  "fit  and      hossack 
competent  persona  duly  skilled  to  act  as  pilots,  for  the        ^^^^ 
purpose  of  conducting  all  ships  and  yessels  sailing,  navi- 
guting  and  passing"  within  the  last  mentioned  limits; 
''and  an   ships  and  vessels  sailing,    navigating   and 
passing  as  aforesaid    (save  and  except  as  hereinafter 
provided)  shall  be  conducted  and  piloted  within  the 
limits  aforesaid,  by  such  pilots  so  to  be  appointed  and 
licensed,  and  by  no  other  pilots  or  persons  whomsoever/^ 

Either  party  was  to  be  at  liberty  to  refer  to  any 
statutes  or  charters  which  relate  to  the  matters  in 
question. 

The  question  for  the  opinion  of  the  Court  was.  Whe- 
ther the  master  of  The  Oscar,  the  appellant,  was  on  the 
6th  April,  1864,  qualified  by  the  licence  from  the 
Trinity  House  of  Leiih  held  by  him  to  pilot  the  ship 
between  the  Nare  and  OrfordnetB. 

The  SoKcUor  General  {Maude  with  him),  for  the 
respondent— Tirst  The  Trinity  House  of  Leith  had  no 
right  to  grant  a  licence  authorising  the  appellant  to  act 
as  a  pilot  in  navigating  ships  between  Orfordneie  and 
the  Ai^tf.  The  Charter  granted  to  the  Trinity  House  of 
Londcn  hj  James  II.  (a)  authorises  them  to  grant  exclusive 
licences  between  those  limits,  and  stats.  5  G.  2.  c.  20. 
s.  1.,  48  G.  8.  c.  104.  s.  2.,  52  G.  8.  c.  89.  s.  2.  and 
6  (?,  4  c.  125.  s,  2.  are  to  the  same  effect ;  the  two  last 
of  which  contain  the  words,  ^  all  which  vessels  shall  be 
conducted  and  piloted  by  such  pilots  so  appointed  and 
licensed,  and  by  no  other  pilots  or  persons  whomso- 
ever.'* By  the  Charter  obtained  by  the  Trinity  House  of 

(a)  The  case  reserved  libertj  to  refer  to  Charters. 
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1865.       Leith  in  1797,  confirmed  by  8tat.  1  (?.  4  c.  xxxviL,  it 
HosaAox     ^^^  intended  that  they  should  have  aabstantiaUy  a 

GbIt.  Scotch  jurisdiction :  the  words  of  the  charter  and  sect. 
82  of  the  statute,  which  give  the  Trinity  House  of 
LeUh  power  to  license  pilots ''  along  the  coasts  and  islands 
of  the  Northern  and  German  Oeeant"  are  to  be  con- 
strued with  reference  to  the  object  contemplated,  the 
recital  in  the  charter,  and  the  previously  existing  rights 
of  the  Trinity  House  of  London*  The  mention  of  the 
German  Ocean,  if  not  satisfied  by  confining  it  to  the 
islands,  must  be  rejected  as  surplusage.  The  words 
"  along  the  east  coast  of  England,^  which  occur  in  the 
licence,  are  not  in  the  Charter  or  the  statute. 

Secondly.  If  the  charter  gare  jurisdiction  to  the 
Trinity  House  of  Leith  to  license  pilots  between  Otford- 
new  and  the  Nore  it  is  repealed  by  The  Merchant  Ship- 
ping Act,  1854,  17  &  18  Vici.  c.  104.  s.  87a,  which 
enacts  that  the  Trinity  House  of  London  shall  continue 
to  appoint  and  license  pilots  for  conducting  ships  within 
certain  limits,  including  the  seas  and  diannels  leading 
to  and  from  the  Thames  ''  as  far  as  Otfordneu  to  the 
north.*'  And  by  sect.  881,  "every  pilotage  authority 
shall  retain  all  powers  and  jurisdiction  which  it  now 
lawfully  possesses,  so  far  as  the  same  are  consistent  with 
the  provisions  of  this  Act;  but  no  law  relating  to  such 
authority,  or  to  the  pilots  licensed  by  it,  and  no  act 
done  by  such  authority,  shall,  if  inconsistent  with  any 
provision  of  this  Act,  be  of  any  force  whatever.'*  For 
navigating  ships  north  of  Orfordnese  pilots  were  licensed 
by  the  Trinity  House  of  Hull  and  Newcastle  in  pnno- 
ance  of  stat.  52  G.  3.  c.  39.  s.  21.,  and  are  now  licensed 
by  it  in  pursuance  of  stat  6  G.  4.  c.  125.  *.  6. 

Thirdly.  The  licence  granted  to  the  appellant  is  not 
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of  the  description  required  by  The  Merchant  Shipping        1865. 
Act,  1864,  17  &  18  Vict  c.  104.;  the  object  of  which      bossack 
was  to  require  shipowners  to  employ  other  persons  than        giLt. 
the  master  of  the  ship  to  act  as  pilots :  by  the  interpre- 
tation dause,  sect.  2,  the  word  '' '  pilot'  shall  mean  any 
penon  not  belonging  to  a  ship  who  has  the  conduct 
thereof."    Sect  354  requires  that  all  ships  carrying 
passengers  within  the  limits  of  a  pilotage  district  shall 
have  a  qualified  pilot  on  board,  with  two  exceptions,  viz., 
if  the  master  or  his  mate  has  a  pilotage  certificate 
"granted  under  the  provisions  hereinbefore  contained,^' 
that  is  under  sect  340,  or  a  certificate  under  sect  865 
applicable  to  the  district  and  to  the  ship. 

Cokridffe  (/Z.  E.  Turner  with  him),  for  the  appellant 
— Krst  Under  the  Charter  of  87  Geo.  8.,  and  stat  1  G. 
4  c  xxxvii.,  the  licence  granted  to  the  appellant  by  the 
Trinity  House  of  Leith  authorized  him  to  navigate  his 
vessel  between  the  Nore  and  Or/ordnees.  The  recital  in 
the  charter,  preceding  the  grant  of  power  to  license  pilots, 
refers  to  the  great  increase  of  the  trade  and  navigation 
of  these  realms  in  general,  and  of  that  part  of  the 
United  Kingdom  called  Scotland,  and  to  .the  fact  that 
no  body  corporate  in  Scotland  was  invested  with  power 
to  license  pilots  for  navigating  ships  ''  in,  through  and 
along  the  adjoining  seas,  firiths  and  coasts,''  which  must 
mean  "  of  these  realms  ;^*  shewing  that  the  authority  of 
the  Trinity  House  of  Leith  to  grant  licences  was  not  in- 
tended to  be  confined  to  Scotland.  And  the  power  to 
grant  licences  extends  to  navigating  ships  '*  in  and  through 
the  seas  and  fnths  and  along  the  coasts  and  islands  of 
the  Northern  and  German  Oceans."  Stat.  1  G.  4.  c.  xxxvii. 
«.  80.  is  a  general  confirmation  of  the  powers  and  autho- 
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1865.       rities  belonging  to  the  Trinity  House  of  Leith  by  imme- 
H0S8AOK      morial  usage  and  by  charter  relative  to  the  licensing  of 
GiLAT.        pilots.     Sect.  32  contains  an  express  power  to  license 
pilots  in  the  same  terms  as  the  charter,  without  any 
saving  of  the  jurisdiction  of  the  Trinity  House  of  London. 
Sect  33  gives  the  Trinity  House  of  Leith  exclusive  right 
of  granting  licences  to  pilots  within  certain  limits.    The 
district  between  the  Nore  and  Orfordneu  is  comprised 
in  and  part  of  the  German  Ocean  within  the  meaning 
of  the  charter  and  statute.     Keith  Johnston,  Visionary 
of  Geography^  MacCulloch,  Geographical  Dictionary^  and 
JSncy.  Brit.,  Edinb.  1860,  voc.  "  Thames^'  and  MalU 
Brun,  Universal  Geography,  Edinb.  1833,  vol.  6,  pp. 
6,  6,  fix  the  beginning  of  the  iVbrM  Sea  or  German  Ocean 
at  the  Nore.      [He  also  referred  to  the  preamble  of 
Stat.  5  (?.  2.  a.  20.J     Stat  6  G.  2.  c.  20.  j.  1.  Hmits  the 
jurisdiction  of  the  Trinity  House  of  London  to  the  sea 
between  Orfordness  and  the  Downs  inclusive.     Sect  11 
exempts  from  the  operation  of  the  Act  the  pilots  of  the 
Trinity  House  otKingston-upon-Hullwid  the  Trinity  House 
of  NewcasUe-upon-Tyne.     Sect.  12  saves  the  juriadicdon 
of  the  master,  warden  and  pilots  of  the  Trinity  House  of 
Dover,  Deal  and  the  Isle  of  Thanet.     Stat.  48  (r.  a 
c.  104  s.  29.  saves  the  jurisdiction  of  the  Trinity  House 
of  Leith;  for  it  enacts  that  nothing  in  the  Act  shall 
extend  to  give  any  authority  to  the  Trinity  House  of 
Deptford  Strond  *'  within  any  ports  or  districts  having 
separate  jurisdiction  in  matters  of  pilotage  under  any  Act 
of  Parliament  or  charter.''     [He  also  referred  to  sects. 
44.  65.]     Stat  52  G.  3.  c.  39. 1.  32.  saves  the  privileges 
of  the  pilots  of  the  Trinity  House  of  Kingston-uponHull 
and  of  the  Trinity  House  of  i^fuycuf^/e-ti/Ton-Tyiie,  and 
then  contains  a  general  saving  in  the  same  terms  as  occur 
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in  Stat.  48  &.  8.  e.  104.  $.  29.     Stat  6  G.  4.  c.  125.,        1865. 
▼hich^  by  sect  1,  repeals  stat  62  G.  8.  c.  39.,  contains      homaok 
adaose^  sect  89«  saving  separate  jurisdictions  in  the  same       ^^^ 
terms  as  sect  29  of  stat  48  G.  8.  e.  104.  and  sect  82  of 
Stat  52  G.  8.  c.  89. ;  and  stat.  1  G.  4.  c.  xxxvii.  re- 
mains unrepealed :  for  where  the  Lq^lature,  by  a  special 
Act,  confers  upon  a  Corporation  powers  for  an  object  of 
public  benefit,  those  powers  are  not  affected  by  a  subse- 
quent statute  giving  similar  powers  to  another  Corpora- 
tion in  terms  which,  firom  their  generality,  would  seem 
to  overrule  the  powers  given  by  the  former  Act,  unless 
it  expressly  mentions  or  repeals  it ;  Tlu  London  and 
BhchwaU  Bailway  Company  v.  TTie  Limehouse  Di$trict 
Board  of  JForks  (a) ;  Morrisie  v.   The  Royal  British 
Bank  (i). 

Secondly.  The  Merchant  Shipping  Act,  1854, 17  &  18 
Viet  e.  104.  «•  870.,  does  not  repeal  the  charter  of  87 
Geo.  3.,  or  stat.  1  (?.  4.  c.  xxxviL  It  continues  the  power 
which  the  Trinity  House  of  London  had,  but  does  not 
make  it  exclusive.  The  rights  of  the  Trinity  House  of 
Leith  are  not  inconsistent  with  any  provision  of  stat 
17  &  18  VicL  c.  104.,  and  therefore  are  not  affected  by 
sect.  831.  The  proper  construction  of  the  Charter  and 
statutes  is  that  the  Trinity  House  of  Leith  have  sole 
and  exclusive  authority  to  grant  licences  so  far  as  the 
Friih  of  Forth,  and  co-ordinate  jurisdiction  with  the 
Trinity  House  of  Neweastle-vpon'T^fne  and  the  Trinity 
House  of  Kinffston-upon-HuU  w}uth  of  that  frith. 

Thirdly.    There  is  nothing  in  stat.  17  &  18  Vict. 

c.  104.  to  prevent  the  Trinity  House  of  Leith  from 

granting  a  licence  to  the  master  of  a  ship  to  act  as  pilot 

of  it    By  sect.  331  every  pilotage  authority  shall  retain 

(a)  3  JT.  #  J:  123.  (*)  1  C.  B.  N.  8.  67. 
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1865.  cdl  powers  and  jurisdiction  which  it  now  lawiully  pes- 
HoMACK      sesses,  so  far  as  the  same  are  consistent  with  the  provi- 

GbIt.  ^^^°^  ^^  ^^^^  ^^^  >  ^^^  ^^  exception  in  sect  854,  if  the 
master  or  mate  have  a  pilotage  certificate  ''granted  mider 
the  provisions  hereinbefore  contained/'  indndes  the  pro- 
visions in  sect.  331.  \Cockburn  C.  J.  I  doubt  whether 
there  is  power  to  license  a  person  to  pilot  his  own  ship. 
The  appellant  was  a  person  deriving  his  authority  from 
the  owner  of  the  vessel.  A  certain  number  of  persons 
are,  *for  the  benefit  of  the  public,  licensed  to  act  as 
pilots,  and  this  power  would  have  the  effect  of  diminishing 
the  number  of  pilots  available  for  the  public.  A  man 
is  not  acting  as  pilot  if  he  acts  as  master :  the  master 
may  get  a  certificate  under  sect.  356.] 

The  Solicitor  General^  in  reply. — The  recital  in  the 
charter  of  87  G.  3.,  referring  to  "  the  adjoining  seas, 
friths  and  coasts,"  means  those  adjoining  SeotlatuL  The 
table  of  rates  of  pilotage  set  forth  in  Schedule  (C.)  to 
Stat  1  G*  4i.  c.  xxxvii.  refers  only  to  places  in  Scotland. 
If  the  coast  o{  England  had  been  intended  to  be  within 
the  jurisdiction  of  the  Trinity  House  of  Leith  it  would 
have  been  mentioned.  The  course  of  l^slation  subse- 
quent to  the  charter  incorporating  the  Trinity  House  of 
Leith  is  contrary  to  the  notion  that  power  had  been 
given  to  the  Trinity  House  of  Leith  to  grant  licences 
extending  to  the  coast  of  England. 

CocKBURN  C.  J.  It  is  quite  clear  that  the  Charter  of 
incorporation  of  1797,  and  stat  1  &.  4  c.  xxxviL  con- 
firming it,  were  intended  to  limit  the  jurisdiction  of  the 
Trinity  House  of  Leith  to  the  coasts  of  Scotland. 
When  that  charter  was  granted  stat  5  G.  2.  c.  20.  was 
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in  force,  sect  1  of  which  made  it  penal  for  any  one  not        1865. 
licensed  by  the  Trinity  House  of  London  to  navigate  a      j^^^j^^k 
vosel  as  pilot  between  the  mouth  of  the  Thames  and        ^  ▼• 
Orfordness   going  northwards,  or  coming  southwards 
between   Orfordness  and  the  mouth  of  the   Thames^ 
without  a  licence  as  pilot  from  the  Trinity  House  of 
Lamdon.  It  cannot  be  supposed  that  the  Crown,  which  is 
a  party  to  every  Act  of  Parliament,  intended  to  confer 
on  the  Trinity  House  of  Leith  authority  to  grant  licences 
to  navigate  vessels  within  the  district,  as  to  which  a 
prior  Act  of  Parliament  was  in  force,  and  to  legalise 
bjr  charter  that  which  was  by  that  Act  deelared  illegal. 
And  it  is  dear  that  stat  1  O.  4.  c.  zxxvii.,  so  far  as 
pilotage  jurisdiction  is  concerned,  intended  to  confirm 
and  give  additional  effect  to  the  charter,  and  not  by  impli- 
cation to  interfere  with  the  jurisdiction  conferred  by 
stat.  5  G.  2.  c.  20.  on  the  London  Trinity  House,  and 
by  a  sidewind  repeal  that  statute.     Looking  at  the 
enactments  of  stat  1  G.  4.  e.  xxxviL,  the   authority 
given   to    the   Trinity    House  of   LeUh    in    pilotage 
matters  is  clearly  limited    to  the  coast  of  Scotland. 
The  rates  of   pilotage    set   forth    in    Schedule  (C), 
which  are  so  important  for  preventing  disputes  between 
pilots  and  the  masters  and  owners  of  vessels  and  for 
preventmg  extortion,  are  confined  to  the  ports  along 
the  coast  of  Scotland  and  to  piloting  vessels    between 
those  ports.    The  whole  policy  of  the  pilotage  system 
in  this  country  is  to  confer  a  local  jurisdiction  to  grant 
licences  within  such  limits  that  the  persons  entrusted 
with  the  navigation  of  vessels  shall  have  knowledge 
of  the  dangers  within  those  limits.    It  would  therefore 
he  an  extraordinary  thing  to  confer  on  the  Trinity 
House  of  Leith  a  jurisdiction  which  is  not  conferred  on 
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1865.  ^^7  roch  authority  in  England^  viz.,  fi  general  power  to 
H088ACK  grant  licences  extending  along  the  whole  eastern  coast 
Q^l^  of  England.  The  only  difficulty  arises  from  the  inser- 
tion of  the  words  in  the  Charter,  and  in  stat.  1  (?.  4 
c.  zxxvii., ''  along  the  coasts  and  islands  of  the  Northern 
and  German  Ocean^^ ;  hut  these  words,  so  far  as  they 
extend  beyond  the  coast  of  Scotland,  mnst  be  treated 
as  surplusage.  If  the  authority  of  the  Trinity  House 
at  Leiih  were  not  confined  to  Scotland^  it  might  lead 
to  a  conflict  of  jurisdiction  and  unfortunate  conse- 
quences :  general  licences  might  be  granted  to  persons 
whose  local  knowledge  rendered  them  admirable  pilots 
as  far  as  the  coast  of  Scotland  was  concerned,  but  who 
might  know  nothing  of  the  southern  part  of  the  eastern 
coast  of  England. 

Crompton  J.  Reading  the  charter  of  37  G.  3.,  and 
remembering,  as  my  Lord  has  said,'the  general  policy  of 
the  Legislature  and  the  rules  relating  to  pilotage  which 
they  have  enacted,  I  cannot  doubt  that  the  intention  must 
have  been  to  confer  on  the  Trinity  House  at  Leith  the 
narrower  jurisdiction  as  contended  for  by  the  Solicitor 
OeneraL  There  are  unfortunately  in  the  charter  and 
in  the  Scotch  Pilotage  Act,  1  O.  4.  c.  xxxvii.,  which  con- 
firms it,  some  loose  words,  upon  which  is  founded  the 
argument  for  the  appellant.  But  considering  the  state 
of  the  law  when  that  Act  passed,  I  have  no  doubt 
that  any  additional  power  given  to  the  Trinity  House 
of  Leith  is  confined  to  the  coast  of  Scotland,  and 
does  not  extend  to  granting  licences  to  navigate 
vessek  within  the  district  of  the  coast  of  England. 
Besides  the  rates  of  pilotage  given  in  Schedule  (C) 
to  that  statute  being  applicable  only  to  the  coast  of 
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Scotland,  the  bye  laws  for  regulating  the  duties  and  ig^. 
liabilities  of  pilots  are  to  be  made  by  the  Scotch  hobsaok 
Corporation^  and  sanctioned  by  the  Lord  President  of  q^^^ 
the  Court  of  Session,  or  the  Lord  Justice  Clerk,  or  the 
Judge  of  the  High  Court  of  Admiralty  in  Scotland, 
or  the  Queen's  Advocate  for  Scotland:  sects.  37,  88, 89. 
It  could  not  h^ve  been  intended  to  exclude  the  Judges  ^ 
and  law  officers  of  England  if  a  power  was  being  con- 
ferred of  granting  licences  extending  along  the  whole 
eastern  coast  of  England.  By  sect.  40,  before  the  bye 
laws  are  submitted  to  the  Lord  President,  Lord  Justice 
Clerk,  Judge  Admiral,  or  Advocate,  they  are  to  be  hung 
up  for  three  months  in  the  custom  houses  of  Scotland; 
and  by  sect.  41,  when  sanctioned,  they  are  to  be  hung 
up  in  the  custom  houses  of  the  ports  of  Scotland  and 
at  the  Trinity  House  of  LeUA,  where  they  are  to  be 
in  force.  Also,  by  sect.  48,  the  licences  of  the  pilots 
are  to  be  roistered  by  the  officers  of  the  custom  house 
of  the  place  at  or  nearest  to  which  they  reside ;  aud  by 
sect.  44  the  notices  of  their  appointments  are  to  be 
fixed  up  in  writing  at  the  Trinity  House  of  Leitk,  and 
at  the  respective  custom  houses  of  the  ports  within  the 
hmits  of  the  licences,  and  a  list  of  all  the  pilots  licensed 
by  the  Trinity  House  of  Leith  is  to  be  sent  to  each  of 
the  custom  houses  in  Scotland,  Sect.  59  prescribes  a 
mode  of  recovering  fines,  penalties  and  forfeitures 
imposed  by  the  Act,  or  by  any  bye  law  made  by  the 
Trinity  House  of  Leilh,  before  a  peculiar  jurisdiction  in 
Scotland;  and,  if  Mr.  Coleridge's  argument  were  right, 
the  fine  to  which  a  licensed  pilot  would  be  subject  for 
refusing  to  take  charge  of  a  vessel  or  otherwise  mis- 
conducting himself  could  not  be  recovered  except  before 
that  peculiar  jurisdiction.  For  all  these  reasons  it  cannot 


616 


1865. 


HOMACK 


▼. 

Gray. 


TRINITY  TERM. 

bave  been  intended  to  give  the  Trinity  House  of  Leiih 
a  power  of  granting  sucli  licences  as  would  allow  Scotch 
pilots  to  come  down  to  pilot  vessels  between  the  Ntfre 
and  Orfordness,  and  all  the  branches  of  the  seas  and 
the  coasts  referred  to  in  the  licence  granted  to  the 
appellant. 


Shee  J.  concurred. 


Judgment  for  the  respondent 


X^'tJk  ^'  The  Queen  affainst  The  Governor  of  The  Debtors 
Prison  for  London  and  Middlesex,  in  White- 
CBOss  Street,  in  the  City  of  London. 

The  Queen  against  The  Governor  or  Keeper  of 
the  Gaol  of  Newgate. 

[Reported  ante,  p.  371.] 


Wednesday,     The  QuEEN  agaiust  The  Worksop  Local  Board 

June  7th. 

of  Health. 


[Reported  ante,  voL  5^  p.  951.] 
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Washington,  appt.,  Scott,  respt. 

Smith,  appt.,  Redding,  respt. 

Windsor,  appt.,  Jeffebt,  respt. 


Baturda 
JuneST( 


"BjBtai.  3  &  4  Vict.  c.  61. ».  16.  no  person  licensed  to  sell  beer  by  retail 
dull  keep  his  house  open  for  snch  sale  after  11  o'clock  at  night  within 
9DJ  parish  or  place  within  the  bills  of  mortality,  or  within  anj  city,  cinqne 
port^  town  corporate,  parish  or  place  the  population  of  which  shall 
exceed  2500,  or  within  one  mile  from  any  polling  place  used  at  the  last 
election  for  any  town  having  the  like  population  and  returning  m 
ttember  or  members  to  Parliament,  nor  after  10  o'clock  in  the  eyening 
ekevhere.  By  the  interpretation  dause,  sect.  32,  of  stat  11  (r.  4  &  1  IT.  4. 
c.  61^  ioeorpNorated  in  stat.  3  &  4  yict.  e.  61.,  the  words  **  parish  or 
place"  shall  include  any  township,  hamlet,  tithing,  Till,  extraparochial 
pltce,  or  any  place  maintaining  its  own  poor. 

1.  A  beer  house  was  situated  in  a  collection  of  houses  which  had  acquired 
the  name  of  B.  Green^  which  did  not  contain  a  population  exceeding  2500, 
thoneh  part  of  a  parish  which  had  a  population  exceeding  that  number. 
Hela,  that  it  mignt  be  kept  open  untu  11  o'clock  at  night. 

2.  A  beer  house  was  situated  in  a  hamlet  maintaining  its  own  poor,  the 
population  of  which  did  not  exceed  25(X) ;  but  the  hamlet  was  part  of  a 
Ptfish  the  population  of  which  exceeded  that  number.  Held  that,  if  the 
Iionse  was  in  a  '*  place"  which  had  not  the  required  populatiou,  it  was 
tlso  in  a  "  parish"  which  had  the  required  population  within  stat. 
3  &  4  Vict,  c,  61. 9. 15.,  and  therefore  mignt  be  kept  open  until  11  o'clock 
M  night 

3.  CoDcessum,  that  a  house  in  a  hamlet  which  was  more  than  one  mile 
distant  from  the  spot  used  as  a  polling  place  for  the  parliamentary 
horoogh,  thou^  within  one  mile  from  the  boundary  of  the  borough, 
VIS  not  privileged  to  be  kept  open  until  11  o'clock  at  night. 

4.  A  beer  house  was  situated  in  a  parish  partly  within  a  borough  and 
partly  in  a  county ;  the  population  of  the  parish  exceeded  2r)00,  but 
the  population  of  that  part  of  the  parish  which  was  out  of  the  borough 
And  m  which  the  house  was  situatea  was  less  than  2.500.  The  amount  of 
poor  rate  assessed  on  property  within  the  borough  was  more  in  the 
pound  than  that  assessed  on  property  out  of  the  borough.  Held, 
that  the  house  might  be  kept  open  until  11  o'clock  at  night. 


Beer  Act, 
3  #  4  Vict, 
c.  61.  s.  15. 
Hourefor 
cloeing  houees, 
''Pariehar 
place." 


npHE  foUowiug  cases  were  stated  pursuant  to  stat. 

20  &  21   Vict.  e.  48.  s.  2. 

In  each  of  them  there  was  a  conviction  by  justices  at 

Petty  Sessions/ on  an  information  by  the  respondent 

under  stat.  8  &  4  Vict  c.  61. 1. 15.,  charging  the  appel- 
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1865.       lant  with  keeping  open  his  house  for  the  sale  of  beer 
Washinotov   *f*®'  *^®  hour  of  10  o'clock  in  the  evening  contrary  to 
SwTT.       *h®  statute. 

Washington^  appt.,  Scott»  respt. 

The  appellant's  house  was  situate  at  Bradley  Green^ 
in  the  parish  of  Biddulph.  The  parish  of  Biddulph 
maintains  its  own  poor,  and  has  a  population  according 
to  the  last  parliamentary  census  greatly  exceeding 
2500.  Biddulph  is  not  divided  into  townships  or 
liberties,  but  in  several  parts  of  the  parish  there  are 
collections  of  houses  together,  which  have  acquired 
names,  as  Bradley  Green,  Gillow  Heath,  The  Hurst,  &c., 
but  none  of  these  separate  collections  of  houses  con- 
tain either  now  or  at  the  last  census  2500  inhabitants. 
Bradley  Green  is  rated  to  all  the  parochial  rates  of 
the  parish  of  Biddulph,  and  no  separate  census  is  taken 
of  the  population,  but  the  population  is  ascertainable 
with  suflScient  accuracy  by  estimating  the  proportion  it 
bears  to  the  population  of  the  parish  according  to  the 
last  census.  It  is  situate  upwards  of  one  mile  from  any 
polling  place. 

It  was  contended  on  the  part  of  the  appellant  that, 
as  his  house  was  in  the  parish  of  Biddulph,  which 
contained  according  to  the  last  parliamentary  censin 
more  than  2500  inhabitants,  he  had  a  right  to  keep 
open  the  same  until  11  o^clock. 

On  the  part  of  the  respondent  it  was  contended  that, 
although  the  appellant's  house  was  in  Biddulph  parish, 
still,  as  it  was  at  a  place  called  Bradley  Green,  which  did 
not  contain  2500  inhabitants,  the  appellant  was  bound 
to  dose  at  10  o'clock. 
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The  justices  were  of  opinion  that  the  contention  of        1865. 
the  respondent  was  the  correct  view,  and,  being  advised   WAsaiiioToir 
that  the  case  of  Reg.  v.  Charlesworth  (a)  favoured  this        Soott. 
constraction,  gave  judgment  against  the  appellant,  being 
also  of  opimon,  so  far  as  it  was  a  question  of  fact  for 
them,  that  Bradley  Green  was  a  separate  place  within 
the  meaning  of  the  statute. 

The  jadgment  of  the  Court  was  requested  as  to 
whether  the  justices  were  correct  in  point  of  law  in  their 
determination,  or  as  to  what  should  be  done  in  the 
premises. 

Stat  3  &  4  Vict.  e.  61.  «.  15.  enacts  ''that  no  person 
licensed  to  sell  beer  or  cider  by  retail  •  •  .  .  shall  have 
or  keep  his  house  open  for  the  sale  of  beer  or  cider,  nor 
shall  sell  or  retail  beer  or  cider,  nor  shall  suffer  any  beer 
or  cider  to  be  drank  or  consumed  in  or  at  such  house,  at 
any  time  before  the  hour  of  5  of  the  clock  in  the  morn- 
ing nor  after  12  of  the  clock  at  night  of  any  day  in  the 
week  in  the  cities  of  London,  &c.,  nor  after  11  of  the 
dock  within  any  parish  or   place  within  the  bills  of 
mortality,  or  within  any  city,  cinque  port,  town  cor- 
porate, parish  or  place,  the  population  of  which,  accord* 
ing  to  the  last  parliamentary  census,  shall  exceed  2500, 
or  within  one  mile,  to  be  measured  as  aforesaid,  from 
any  polling  place  used  at  the  last  election  for  any  town 
having  the  like  population,  and  returning  a  member  or 
members  to  Parliament,  nor  after  10  of  the  clock  in 
the  evening  elsewhere." 

APMahon,  for  the  respondent. — In  Beg.  v.  Charles- 
worth  {a)  the  house  was  situate  in  the  township  of  C, 
(a)  2L,M.f  P.  117;  20  X.  J.  M,  C.  181. 
vol..  VI.  St  b.  &  s. 
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1865,       having  a  population  less  than  2500 ;  it  was  also  in  a 
Washthgtoh  place  called  Holmfirth,  having  a  population  exceeding 

SooTT        2500 ;  and  the  place  so  called  consisted  of  parts  of  three 
townships  (C  being  one)^  each  of  which  maintained  its 
own  poor  separately,  but  had  no  local  rights  peculiar  to 
itself,  being  an  aggregation  of  houses  and  inhabitants 
which  had  received  a  separate  name ;  and  Erie  J.  held 
that  it  was  a  '*  place''  in  which  the  house  might  be  kept 
open  till  11  o'clock  in  the  evening  under  stat.  8  &  4 
Vict  c.  61.  s.  15.    [Cockbum  C.  J.    The  word  "place'' 
in  that  enactment  follows  the  word  "  parish,"  and  accord- 
ing to  the  rule  of  construction  must  be  taken  to  be 
something  ejusdem  generis  with  township  or  vill.  Cramp- 
ton  J.     The  *'  place"  must  have  a  description  known  to 
the  law;  we  should  depart  from  the  general  rule  of 
construction  if   we    held  that   Bradley   Green  was  a 
separate  ''place''  within  sect.  16.]     It  would  be  per- 
nicious that  the   beer  bouses  situated  in  a  small  col* 
lection  of  houses  at  the  end  of   an  extensive  parish 
should  be  kept  open  after  10  o'clock  at  night.  [^Coekbum 
C.  J.     Why  should  the  houses  in  Bradley  Green  be 
treated  difiPerently  from  what  they  would  be  if  it  was  a 
street?     The  word  ''place"  in  sect.  15  must  be  some- 
thing analogous  to  a  parish.     The  dictum  of  Erk  J. 
in  Reg.  v.  C/iarlesworth  (a)  was  extrajudicial,  for  the  ham- 
let of  C.  was  also  part  of  the  parish  of  Etriiurtcn, 
which  contained  more  than  2500  inhabitants,  and  there- 
fore the  appellant  was  entitled  to  keep  his  house  open 
until  11  o'clock  whatever  was  the  right  construction  of 
the  word  "place"  in  sect.  15.] 

(a)  2L.M,f  P.  117;  20  L.  J.  M.  C.  181. 


XXVIII.  VICTORIA.  621 

Gibbons,  for  the  appellant,  was  not  called  upon.  1865. 


Wabhihotov 

T. 

Scott. 


Per  Curiam.     (Cockbubn   C.  J.,  CaoiiPioN    and 

Shbb  JJ.) 

Judgment  for  the  appellant. 


Smith,  appt..  Redding,  respt.  frL«ifoy, 


May  2iid.] 


For  head  note,  see  p.  617. 

T^HE  appellant  was  a  beer  house  keeper  in  the  hamlet 
of  ffally  in  the  parish  of  St.  Michael,  Lidifield,  in 
the  county  of  Stafford,  and  was  duly  licensed  to  sell 
beer,  ale  and  porter  by  retail  to  be  drunk  and  con- 
nimed  in  his  house  and  premises  there. 

On  the  day  in  question,  at  half  past  10  p.m.,  the 
respondent,  who  is  a  police  constable,  visited  the  appel- 
hint's  house  and  found  it  open  for  the  sale  of  beer,  there 
being  four  men  drinking  in  it.  Wall  is  a  hamlet  or 
place  maintaining  its  own  poor,  and  has  its  own  over- 
seers and  guardians,  but  is  within  the  Lichfield  Poor 
Law  Union.  The  population  of  Wall  according  to  the 
last  parliamentary  census  was  94 ;  but  the  population  of 
tbe  parish  of  St  Michael,  Lichjield,  within  which  it  is 
atuate,  exceeds  2500  persons.  The  distance  of  WaU 
irom  the  spot  used  as  the  polling  place  at  the  last  par- 
liamentary election  for  the  city  of  Lichfield,  which  has 
a  population  exceeding  2500  persons,  was  more  than 
one  mile  measured  as  directed  by  the  statute,  but  the 
distance  of  Wall  from  the  boundary  of  the  city  of  £icA- 
field  was  under  one  mile.  The  hamlet  of  WaU,  like 
several  other  places  maintaining  their  own  poor  within 
8  T  2 
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[1866.]      the  parish  of  Si.  Michael,  Lichfield^  has  now  a  sqianite 
Sjt„jg       church  and  minister,  and  is  duly  constituted  the  dia^ 
Bkodiso.     *"^  chapelry  of  St  John,  Wall. 

The  licence  of  the  appellant  was  thus  worded :  ''  We, 
the  undersigned,  being  the  collector  and  supervisor  of 
excise  for  the  collection  o{  Lichfield  and  district  of  Ueh- 
Jield,  do  hereby  authorize  and  empower  Edward  Smithy 
now  being  a  householder,  and  dwelling  in  a  house  in  WalU 
in  the  parish  of  St.  Michael^  Lic/^ldy  within  the  limits  of 
the  said  collection  and  district,  to  sell  beer  &c.  by  retail 
in  order  that  it  may  be  consumed  in  the  said  dwelling- 
house  of  the  said  Edward  Smith"  Sec. 

It  was  contended  on  the  part  of  the  appellant,  f^t, 
that  fFall  was  within  and  formed  part  of  a  parish  the 
population  of  which  exceeded  2500  persons.  Secondly, 
that  Wall  was  within  a  mile  measured  as  directed  by 
the  statute  from  the  city  of  Lichfield,  being  a  polling 
place  used  at  the  last  parliamentary  election  for  that 
city,  which  has  a  population  exceeding  2500. 

The  justices  being  of  opinion  that  the  evidence 
brought  the  case  within  the  operation  of  sect.  15  of 
Stat.  3  &  4  Fict.  c.  61.,  and  that  Wall  was  a  "  place"  of 
itself  within  the  meaning  of  that  Act,  and  that  it  was 
not  within  one  mile  of  the  actual  polling  place  used  at 
the  last  parliamentary  election  for  the  city  of  Lichfield 
although  it  was  within  a  mile  of  the  boundary  of  the 
city  of  Lichjield  within  which  the  said  polling  place  was, 
convicted  the  appellant. 

The  questions  for  the  opinion  of  the  Court  were, 
First,  whether  the  hamlet  of  Wall  is  part  of  the  parish 
of  St.  Michael,  within  the  meaning  of  sect  15  of  stat 
8  &  4  Vict  r.  61.,  so  as  to  confer  upon  the  appellant 
the  privilege  of  keeping  his  house  open  until  11  o'dock 
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at  nigbt  Secondly.  Whether  the  hamlet  of  fFall  ia 
irithin  one  mile^  measured  as  directed  hy  the  statute, 
from  the  polling  place  used  at  the  last  election  for  Lich- 
fieliy  having  a  population  exceeding  2500  persons,  and 
returning  members  to  serve  in  parliament.  Thirdly. 
In  what  cases  a  "place*'  within  the  meaning  of  the  Act 
can  be  in  a  parish. 


623 

[1866.] 

Smith 

BxDoiiro. 


Anstie,  for  the  appellant,  abandoned  the  second  point. 

Matthews^  for  the  respondent— A  collection  of  resi- 
dences of  persons  having  a  common  interest  is  a 
"place*'  within  stat.  8  &  4  Vict.  c.  61.  s.  15. ;  Reff.  v. 
Charkswarth  (a).  fVall  is  a  distinct  hamlet,  and  the 
justices  find  that  it  is  "  a  place''  of  itself.  [Lush  J. 
But  it  may  be  part  of  a  very  populous  town.]  That  is 
a  question  of  fact  for  the  justices.  [Blackburn  J. 
Whether  Wall  was  part  of  a  town  was  not  a  question 
raised  before  them.  Lush  J.  The  statute  also  provides 
for  houses  in  extraparochial  places.] 

Anstie,  for  the  appellant. — In  Washington^  appt.,  Scott^ 
re8pt.(ft),  whidi  overruled  the  dictum  of  Erie  J.  in  Reg. 
V.  Charlesworth  (a),  it  was  held  that  the  word  "place/* 
in  stat  3  &  4  Vict  c.  61.  s.  15.,  means  a  town,  vill,  or' 
other  place  in  the  nature  of  a  parish.  A  town  may  con- 
sist of  several  parishes  or  piarts  of  parishes  the  popula- 
tion of  each  of  which  is  small  but  the  aggregate  may 
eiceed  2500,  and  a  house  in  such  a  town  ought  not  to 
lose  its  privilege  because  it  is  also  within  an  unprivileged 
parish  or  place.     Stat.  8  &  4  Vict  c.  61.  s.  20.  incor- 


(a)  2L. M.^P.  117;  20L.J, M. C.  181. 


(6)  Ante,  p  618. 
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[1866.]  porates  the  interpretation  clause,  sect  82,  of  stat.  11  OA 
Smith       &  1  ^.4.  c.  64.,  by  which  clause  "  the  words  '  parish 

Bbddzho.  or  place'  shall  be  deemed  to  include  any  township,  ham« 
let,  tithing,  vill,  extraparochial  place,  or  any  place  main- 
taining its  own  poor,''  so  that  hamlet  is  included  in  the 
word  "  place.''  Sect.  18  of  stat  11  G.  4  &  1  »".  4.  r.  64. 
is  the  only  one  in  which  the  words  ''parish  or  place" 
occur,  and  there  reference  is  to  the  police  jurisdiction  to 
he  exercised.  Independently  of  the  question  what  ia  the 
meaning  of  the  word  ''  place  "  in  stat.  3  &  4  Vict  c.  61. 
9.  15.,  the  house  of  the  appellant  is  in  the  parish  of  St. 
Michael,  Lichfield,  which  has  a  population  exceeding  2500. 

Matthews,  in  reply. — If  the  words  of  sect  32  of  stat. 
11  &.  4  &  1  ;r.  4.  c.  64.  are  substituted  for  the  words 
*' parish  or  place,''  in  sect.  15  of  stat.  3  &  4  Vict  c.  61., 
the  hamlet  of  fVall  will  not  be  included  in  the  second 
clause,  for  it  has  not  a  population  exceeding  2500; 
but  must  fall  within  the  term  ''  elsewhere.**    In  fFaih- 
ington,  appt.,  Scott,  respt  (a),  Bradley  Green  did  not 
maintain  its  own  poor  and  had  none  of  the  parochial 
incidents  which,  according  to  that  case,  a  "  place"  must 
have.     [^Lush  J.     Suppose  a  hamlet  part  of  a  parish 
containing  a  population  not  exceeding  2500,  but  asso- 
ciated with  fragments  of  other  parishes  forming  a  town 
the  population  of  which  exceeds  2500,  if  the  hamlet 
was  a  place  within  sect  15  a  licensed  house  in  it  must 
be  closed  at  10  o'clock  in  the  evening,  whereas  a  house 
next  door  to  it,  if  in  another  fragment,  might  be  kept 
open  later.     Blackburn  J.    The  person  who  drew  the 
Act  seems  not  to  have  knowu  that  in  the  north  of 
England  there  are  many  large  parishes.] 
(a)  Ante,  p.  618. 
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Blackbton  J.    I  think  the  magistrates  were  wrong      [1866.] 
in  oonvicting  the  appellant^  holding  that  because  fVall       Smith 
is  a  parochial    hamlet  it  is  a  ''place"  within  stat      Bu>Di«a 
S  &  4  Vkt.  c.  61.  s.  15.     The  conviction  is  on  sect  15, 
but  we  should  look  first  at  sect  1,  which  enacts,  among 
other  things,  that  a  licence  to  sell  beer  by  retail  shall 
not  be  granted  in  respect  of  any  dwelling  house  not 
rated  to  the  rate  for  the  relief  of  the  poor  of  the  parish, 
township,  or  place  in  which  the  house  is  situate  on  a 
rent  or  annual  value  of  11/.  per  annum,  ^'if  situated 
within  any  city,  cinque  port,  town  corporate,  parish,  or 
place,''  the  population  of  which  exceeds  2500  and  does 
not  exceed  10,000,  &c.    In  this  section  the  Legislature 
use  the  words  "  parish  or  place,''  and  enact  that  if  a 
house  being  in  a  small  parish,  in  which  it  is  rated,  is  also 
in  a  lai^r  place  having  a  population  exceeding  2500,  8cc, 
the  qualification  for  a  licence  must  be  on  the  higher 
icale  of  rent  or  annual  value ;  e,  ff.  if  it  is  within  a 
einque  port  or  other  larger  district,  however  small  the 
parish  or  place  in  which  it  is  rated  maybe.     It  is  there- 
fore plain  that  the  Legislature  contemplated  that  a 
parish  in  which  a  house  was  rated  might  be  within  a 
larger  place.    Under  sect  15  a  house  may  be  situated  in 
a  small  parish  or  place  and  yet  be  within  a  city,  cinque 
port  or  town  corporate  the  population  of  which  exceeds 
2500,  and  under  such  circumstances  it  would  have  the 
privil^e  of  being  kept  open  until  the  hour  of  11  o'clock. 
That  being  so,  I   see  no  reason  why,  if  the  house, 
though  in  a  small  place,  is  situate  within  a  parish  the 
population  of  which  exceeds  2500,  it  should  not  have  the 
pririlege  of  being  kept  open  till  11  o'clock.    It  is  not 
necessary  to  inquire  whether  Reg.  v.  Charksworth  (a) 
(a)  2  X.  3f.  #  P.  117;  20L.J.M.  C.  181. 


BiDomo. 


626  [EASTER  TERM. 

[1866.]      vas  rightly  decided^  but  it  is  consistent  with  this  that, 
~  though  a  collection  of  houses  may  have  acquired  a  name 

▼.  so  as  to  be  a ''  place''  within  sect.  15,  it  may  also  be  within 

a  parish  having  a  population  exceeding  2500.  Nor  is 
fFashingtoTif  appt.,  Scott,  respt  (a),  necessarily  incon- 
sistent with  Reff.  V.  Charluworth  (b).  Here,  though  the 
hamlet  of  Wcdl  maybe  a  ^' place''  within  the  meaning  of 
sect.  15,  and,  if  so,  smaller  than  is  required  to  confer  on 
the  house  the  privilege  of  being  kept  open  after  10  o'clock, 
yet  it  is  within  the  parish  of  St,  Michael,  LichfieU, 
which  has  a  sufficient  population  to  give  that  privilega 
Whether  this  decision  carries  out  the  intention  of  the 
Legislature  is  for  them  to  consider. 

Shee  J.  The  appellant  could  not  properly  be  con- 
victed under  sect.  15  of  stat.  3  &  4  Vict  c.  61.  unless 
his  house  being  kept  open  after  10  o'clock  in  the  evening 
was  in  a  ''  place  "  not  within  a  parish,  the  population  of 
which  did  not  exceed  2500-  The  word  '* place"  in  that 
part  of  the  section  following  the  word  <'  parish  "  means 
a  place  not  being  a  parish  or  part  of  a  parish.  By  the 
interpretation  clause^  sect.  32,  of  stat.  11  (?.  4  & 
1  ^.  4  c.  64,  '^  the  words  ^  parish  or  place  *  shall  be 
deemed  to  include  any  township,  hamlet,  tithing,  vill, 
extraparochial  place,  or  any  place  maintaining  its  own 
poor,"  and,  applying  that  to  stat  3  &  4  Vict.  c.  61. «.  15., 
the  words  ''parish  or  place*'  have  the  same  meaning 
when  it  is  said  ''  within  any  parish  or  place  within  the 
bills  of  mortality"  as  when  it  is  said  ''  within  any  city, 
cinque  port,  town  corporate,  parish  or  place."  The 
appellant's  house  is  in  a  parish  and  in  a  place,  but  the 
fact  of  his  house  being  in  a  smaller  place  does  not  take 

(a)  Ante,  p.  618.  (ft)  2Z.-W.  #P.  117;  20L.J.M,  CASl 
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away  the  privilege  whicli  belongs  to  it  as  being  in  a      [1866.1 
parish  having  the  required  population.  Smith 


Ltjsh  J.  The  object  of  the  Legislature  in  sect.  15  of 
stat  3  &  4  Vict.  c.  61.  was  to  regulate  the  hours  of 
closing  houses  licensed  for  the  sale  of  beer  by  retail, 
according  to  the  supposed  wants  of  the  district  as  indi- 
cated by  the  population.  Having  regard  to  that  object 
a  "place''  may  be  made  up  of  fragments  of  parishes 
which  together  constitute  a  populous  district  requiring 
houses  to  be  kept  open  later  than  10  o'clock  in  the 
evenings  though  each  of  those  fragments  would^  taken 
hy  itself^  not  contain  the  required  population.  Washing- 
ton, appt.,  Scott,  respt.  {a),  is  consistent  with  our  decision. 
In  that  case  there  was  an  aggregation  of  houses  within  a 
parish^  and  the  population  of  that  part  of  the  parish  did 
not  exceed  2500,  but  the  parish  itself  contained  a  larger 
population,  and  the  Court  held,  as  we  do  now,  that  the 
house  being  within  a  parish  of  the  requisite  population 
had  the  privilege.  In  order  to  sustain  the  present  convic- 
tion, it  must  be  shewn  that  the  appellant's  house  was  not 
situated  either  in  a  parish  or  a  place  the  population  of 
which  exceeds  2500.  It  is  not  within  a  ''place"  ac- 
cording to  the  construction  of  that  word  in  Reg.  v« 
Charlesworih  (6),  but  it  is  within  a  ''parish."  The  inter- 
pretation clause^  sect  82,  of  stat.  11  0.  4  &  1  ^.  4. 
e.  64  does  not  say  that  the  words  **  parish  or  place'^ 
shall  be  restricted  to  the  meanings  there  enumerated, 
but  is  an  extension  of  the  meaning  of  those  terms. 

Judgment  for  the  appellant. 

(a)  Ante,  p.  618. 

(6)  2  L.  M.^R  117;  20 X.  J.  M.  C,  181. 
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[1866.] 


[Wednesday,  WINDSOR,  appellant,  J EFFERT,  respondent 

June  6th.] 

For  head  nota^  see  p.  617* 

The  appellant  was  dnly  licensed  under  stat.  3  &  4 
Viet  c.  61.  to  retail  beer  to  be  consumed  in  his  house 
and  premises  in  the  parish  of  Saint  Mary  in  the  Castie^ 
in  the  county  of  Sussex. 

At  the  time  the  licence  was  granted  the  house  and 
premises  were  rated  in  one  sum  to  the  rates  for  the  relief         I 
of  the  poor  of  the  parish  in  which  the  house  was         I 
situated,  on  a  rent  or  annual  value  of  above  lliL  per 
annum,  to  wit  at  24/L  per  annum,  and  oontintted  so 
rated  to  the  time  of  hearing  the  information. 

The  population  of  the  parish  of  Sif.  Mary  in  the 
Castkf  according  to  the  last  parliamentary  census  pre- 
ceding the  day  laid  in  the  information,  exceeded  2500, 
that  is  to  say,  such  population  amounted  to  4809.  Part 
of  it  is  situate  within  the  borough  of  Hastings^  and  a 
majority  of  the  population  of  the  parish  reside  within 
the  borough,  and  consequently  the  part  of  the  popula- 
tion which  resides  in  that  part  of  the  parish  which  is 
situate  without  the  borough  is  less  than  2500 ;  and  the 
house  of  the  appellant  is  in  that  part  of  the  parish 
which  is  not  within  the  borough  of  Hastings. 

There  are  only  two  overseers,  and  one  assistant  over- 
seer for  the  whole  of  the  parish,  and  they  are  nominated 
at  one  and  the  same  open  vestry,  and  they  make  only 
one  rate  for  the  relief  of  the  poor  of  the  whole  parish, 
which  is  in  the  following  form  ;-^''  An  assessment  for 
the  relief  of  the  poor  of  the  parish  of  St.  Mary  in  the 
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Cattky  in  the  county  of  Sussex,  and  for  other  porposes      [1866.] 

chaigeable  thereon  according  to  law,  made  this  12th      wikwob 

day  of  October,  1865,  after  the  rate  of  8rf,  in  the  pound/'      jmnr. 

The  rate  then  proceeds  with  the  assessment  on  the 

property  within  the  limits  of  the  borough,  and  at  the 

foot  thereof  the  allowance  by  two  of  the  justices  for 

the  borough  is  added.    The  rate  then,  without  a  new 

heading,  proceeds  with  the  assessment  on  property  out  of 

the  borough,  and  at  the  end  thereof  the  allowance  of 

that  portion  of  the  rate  by  two  county  justices  is 

added. 

The  amount  of  poor  rate  assessed  on  property  within 
the  borough  is  more  in  the  pound  than  that  which  is 
assessed  on  property  out  of  the  borough,  because  the 
borough  rate  is  added  to  and  included  in  the  amount 
of  such  poor  rate  to  be  collected  from  the  ratepayers 
within  the  borough,  whereas  the  occupiers  of  property 
out  of  the  borough  are  not  chargeable  with  such 
borough  rate,  and  the  same  assistant  oyerseer  collects 
both  classes  of  the  rate  though  he  holds  only  one 
appointment  from  the  borough  justices,  but  the  over- 
seers hold  separate  appointments  from  the  borough  and 
county  justices. 

The  whole  of  the  borough  of  Hastings,  and  the  whole 
of  the  parish  of  St  Mary  in  the  Castle,  as  well  as 
several  other  parishes  out  of  the  borough  of  Hastings, 
sre  within  the  Hastings  Poor  Law  Union,  and  the 
guardians  of  the  Union  keep  only  one  account  against 
the  parish  for  the  maintenance  of  the  poor  thereof,  and 
make  only  one  undivided  call  at  a  time  on  the  overseers 
for  the  relief  of  the  poor  of  the  whole  parish,  and  for 
the  contribution  of  the  parish  to  the  common  fund,  and 
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[1866.]  make  no  distinction  whatever  between  that  part  of  the 
WiRMOK  parish  which  is  within  the  borough  and  that  part  which 
JBflliET.      ^  without. 

On  the  part  of  the  appellant  it  was  contended  that 
he  had  not  committed  any  offence^  because  he  was  by 
law  entitled  to  keep  his  house  open  for  the  sale  of  beer 
until  11  o'clock  at  nighty  inasmuch  as  the  house  was 
situate  in  a  parish  the  whole  population  whereof  exceeded 
2500. 

Bayfordf  for  the  respondent. 

Anstie,  for  the  appellant. 

Blackburn  J.  The  case  is  governed  by  Smith, 
appt.,  Redding,  respt.  {a),  in  which  I  doubted  at  firsts 
but  finally  agreed  with  the  rest  of  the  Court. 

Mellor  and  Shee  JJ.  concurred. 

Judgment  for  the  appellant. 

(a)  Ante,  p.  621. 
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The  Queen  against  The  Company  of  Proprietors  aaturdmf, 

of  The  Bradford  Navigation  and  Crowther  

and  another.  ^ance. 

Statutory 

1.  When  statutOTy  powers  are  conferred  under  cironmstances  in  which  '5?*''*''/Vt,w.« 
they  may  be  exercisea  with  a  result  not  causing  any  nuisance,  and  new  ^**w  www- 
aad  unforeseen  circumstances  arise  which  render  the  exercise  of  them  P^!f' 
impoadble  without  causing  one,  the  persons  bo  exercising  them  are  J-*^**^** 
liable  to  indictment. 

2.  The  Bradford  Canal  Ccmpany  were  empowered  by  an  Act  of  1 1  G^.  3. 
to  make  a  canal  and  supply  it  with  water  from  certain  streams  running 
into  BowUmg  Mill  Beck,  and  to  make  reservoirs  for  supplying[  the  camu 
vith  water,  and  to  do  all  things  necessary  for  the  making,  improving, 
completing  and  using  the  navigation,  doing  as  little  damage  as  might 
be  in  the  execution  of  the  powers,  and  making  satisfaction  to  the  owners 
of  lands  &c.  for  all  damages  by  them  sustained  in  or  by  the  execution 
of  the  powers  of  the  Act.  In  making  the  canal  the  Company  supplied 
it  with  water  from  another  stream  called  the  Bradford  Beek,  and  after- 
wards purchased  mills  on  the  Bradford  Beck  lower  down  the  stream, 
snd  LQ  18Q2  an  Act  was  passed  vesting  the  mills  in  them  exempt  from 
forfeiture  incurred  under  the  laws  of  mortmain.  At  some  period  since 
1798  the  supply  of  water  to  the  head  of  the  canal  from  Bowling  Mill  Beck 
VM  diseontmued,  and  mainly  derived  from  the  Bradford  Beck.  In  1S42 
The  Bradford  Waterworks  Company  were  incorporated  by  an  Act  which 
restrained  them  from  alterine,  diverting,  or  maxing  use  of  the  streams  of 
water  flowing  into  the  Bradfitrd  Canal.  By  The  Bradford  Improvement 
Act,  1850,  the  Corporation  of  Bradford  were  invested  with  powers  for 
draininp:  and  otherwise  improving  the  borongh  ;  and,  by  sect.  32  were 
empowered  to  cleanse  the  Bradford  and  Povuivq  Mill  Berks^  &c. :  pro- 
Tided  that  nothing  in  the  Act  should  authorize  them  to  injure  the 
Bradford  Canal  or  divert  any  of  the  streams  which  supplied  it  with 
water.  When  the  canal  was  first  supplied  with  water  from  the  Bradford 
Beck,  and  for  many  years  afterwards,  the  water  of  that  beck  was  pure, 
but  within  thirty  or  forty  years  the  town  of  Bradford  greatly  extendeil 
and  increased,  and  for  many  years  a  great  number  of  the  drains  and 
severs  of  the  town  emptied  themselves  into  the  Bradford  and  Bowling 
Mill  Becks  ;  and  by  reason  of  the  water  so  diverted  into  the  canal  being 
in  a  foul  and  polluted  state  the  canal  became  a  public  nuisance.  The 
Canal  Company  having  demised  the  canal  in  this  state  : 

(1.)  Held,  that  their  lessees  were  liable  to  an  indictment  for  the 
unisance,  inasmuch  as  the  Act  of  1 1  G.  3.  did  not  enjoin  the  Company 
to  take  the  water  of  the  Bowling  Mill  or  Bradford  Beck  ;  and  in  autho- 
rizing them  to  take  it  in  a  pure  state  the  Legislature  did  not  contemplate 
their  taking  it  in  a  polluted  state. 

(2.)  Quttre,  whether  the  Canal  Company  were  liable  to  an  indictment 
for  the  nmsauce  during  the  lease  ? 

INDICTMENT  for  a  public  nuisance  by  collecting, 
i^ij^unding,  and  keeping  exposed  on  the  1st  Jultff 
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1864,  and  thence  continually  until  the  10th  August^  1864, 
in  the  Bradford  Canal,  at  Bradford,  in  the  West  Biding 
of  Yorkshire,  large  quantities  of  foul  liquid  filth,  sewage, 
and  polluted  water,  near  dwelling-houses  and  public 
streets  and  common  highways,  whereby  noisome  and 
unwholesome  smells  and  stenches  arose,  and  the  air 
was  corrupted  and  infected. 

On  the  trial  at  the  Spring  Assizes,  at  Leeds,  iu  1865, 
before  Martin  B.,  a  verdict  was  entered  for  the  Crown, 
by  consent,  subject  to  a  special  case. 

The  CompaJiy  of  Proprietors  of  the  Bradford  Nam- 
gation  were  incorporated  by  an  Act  of  1 1  G.  8.  c.  89., 
A.  D.  1771,  intituled  '^  An  Act  for  making  a  navigable  cut 
or  canal  from  Bradford,  to  join  the  Dseds  and  Liverpool 
Canal  at  Windhill,  in  the  township  of  Idle,  in  the  county 
of  York  J' 

By  this  Act;  after  reciting,  among  other  things,  that 
the  making  a  navigable  cut  or  canal  from  the  town  of 
Bradford,  in  the  county  of  York,  through  the  several 
townships,  parishes  or  hamlets  of  Bradford,  Bolton  and 
Idle,  in  that  county,  to  join  and  communicate  with  a 
canal  from  I.^ds  to  Liverpool  at  fVindhUl,  for  the  navi- 
gation of  boats  and  other  vessels  with  heavy  burthens, 
would  open  a  short,  easy  and  commodious  communica- 
tion between  the  town  of  Bradford  and  the  said  canal, 
which  would  be  of  great  advantage  to  the  trade  carried 
on  there  and  at  the  places  adjacent,  and  would  also  tend 
to  the  improvement  of  the  lands  near  the  same,  the 
relief  of  the  poor,  and  preservation  of  the  public  roads, 
and  moreover  be  of  great  publick  utility,  and  that  certain 
persons  were  desirous  at  their  own  proper  costs  and 
charges  to  begin,  carry  on  and  complete  the  proposed 
navigable  cut  or  danal ;  it  was  enacted  that  those  persons 
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Bhoold  be  united  into  a  Company  for  carrying   on^ 
making,  completing  and  maintaining  it,  and  for  that 
purpose  should  he  incorporated  by  the  name  of  The  Corn- 
pony  of  Fraprietori  of  the  Bradford  Navigation.      And 
the  Company  were  empowered,  as  soon  as  600/.  should 
liaTe  been  subscribed,  to  make  and  complete  a  cut  or 
canal,  navigable  and  passable  for  boats,  barges,  and 
other  vessels,  from  or  near  a  certain  bridge  in  Bradford, 
caUed  Hoppy  Bridge,  through  the  township  of  Bradford 
and  throngh  the  townships  of  Bolton  and  Idle,  to  join 
and  communicate  with  the  canal  from  Leeds  to  Liver* 
pool  at  Windhill,  in  such  course  and  direction  as  was 
delioeated  in  a  map,  or  within  24  yards  from  the  same, 
and  to  supply  the  cut  or  canal  while  the  same  should  be 
making  and  when  made  with  water  from  such  springs, 
soughs,  brooks,  drains,  streams   and   watercourses  as 
should  be  found  in  making  the  cut  or  canal,  and  from 
such  springs,  brooks,  soughs,  streams,  drains  and  water- 
courses running  into  a  brook  called  Bowling  Mill  Beck, 
as  should  be  found  within  the  distance  of  2000  yards  of 
Roppy  Bridge,  except  such  water  as  might  supply  any 
house  or  houses  by  pipes,  and- also  to  make  such  reser- 
voirs as  should  be  found  necessary  for  the  purposes  of 
the  cut  or  canal  within  the  said  distance  for  the  more 
convenient  supplying  the  canal  with  water  and  for  the 
purposes  aforesaid,  as  also  for  the  making,  using,  com- 
pleting, extending  and  maintaining  of  such  trenches, 
passages,  gutters  and  watercourses,  soughs  and  drains, 
tA  should  be  proper  and  necessary  to  convey  water  into, 
out  of  or  under  the  cut  or  canal ;  and  the  Company 
were  authorised  and  empowered,  among  other  things, 
to  alter,  divert  and  change  the  courses  of  any  brooks  or 
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1865.  watercourses  lying  within  800  yards  of  Hoppy  Bridge 
The  QuxsN  ^^^  might  in  any  manner  hinder^  damage  or  obstruct 
the  cut  or  canal,  and  to. carry,  divert  and  convey  such 
brooks  or  watercourses  through  and  over  the  grounds 
adjoining  to  or  near  the  course  of  the  cut  or  canal,  and 
to  make  such  banks  between  the  same,  where  necessary, 
as  would  be  sufficient  for  a  road  and  towing  path,  and 
to  separate  such  brooks  or  watercourses  from  the  cut  or 
canal,  &c.,  and  to  construct,  erect  and  keep  in  repair 
any  piers,  arches  and  other  works  in,  upon  and  across 
any  rivers  or  brooks  for  the  making,  using,  main- 
taining and  repairing  the  cut  or  canal  and  towing 
paths  on  the  sides  thereof;  '^and  also  to  construct, 
erect,  make  and  do  all  matters  and  things  which 
they  shall  think  it  convenient  and  necessary  for  the 
making,  effecting,  preserving,  improving,  completing 
and  using  the  said  navigation  in  pursuance  and  within 
the  true  intent  and  meaning  of  this  Act;  they  the 
said  proprietors  doing  as  little  damage  as  may  be  in  the 
execution  of  the  several  powers  to  them  hereby  granted; 
and  making  satisfaction  in  manner  hereinafter  mentioned 
to  the  owners  and  proprietors  of  such  lands,  tenements 
or  hereditaments,  waters,  watercourses,  brooks  or  rivers 
respectively,  as  shall  be  changed,  altered,  taken,  used, 
diverted  or  prejudiced  for  all  damages  to  be  by  them 
sustained  in  or  by  the  execution  of  all  or  any  of  the 
powers  of  this  Act.  And  this  Act  shall  be  sufficient  to 
indemnify  the  said  Company  of  Proprietors,  and  their 
servants,  agents  and  workmen,  and  all  other  persons 
whatsoever,  for  what  they  or  any  of  them  shall  do  by 
virtue  of  the  powers  hereby  granted,  subject  to  such  pro- 
visions and  restrictions  as  are  hereinafter  menfioned.'' 
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It  was  further  enacted  that  in  consideration  of  the        1865. 


cbarges  and  expenses  the  Company  would  be  at  in  makings    The  Quesh 

BsADroEP 


maintaining  and  supplying  with  water  the  cut  or  canal, 
and  in  making  and  maintaining  the  other  works  thereby 
aothorised  to  be  made  and  erected,  it  should  be  lawful 
for  the  Company  to  take  and  recover  certain  tonnage 
and  whar&ge  rates,  tolls  and  duties  for  goods,  wares, 
merchandize  and  commodities  navigated,  carried  or  con- 
veyed upon  or  through  the  cut  or  canaL 

''Provided  always  and  be  it  further  enacted  that  all 
persons  ndiatsoever  shaU  have  firee  liberty  with  boats 
and  other  vessels  to  use  the  navigable  cut,  canal  and 
duioes  to  be  made  by  virtue  of  this  Act  for  the  purpose 
of  convqring  coal,  stone,  timber  and  other  goods,  wares 
and  merchandize  and  commodities  whatsoever  to  or  from 
the  said  cut  or  canal,  trenches  or  passages,  and  also  to 
navigate  upon  the  same  respectively  with  any  boats  or 
Teasels  not  exceeding  fourteen  feet  in  breadth,  and  to 
nse  the  said  whar&  and  quays  for  loading  and  unloading 
coah  and  other  goods,  and  the  said  towing  paths  for 
hauling  and  drawing  such  boats  and  vessels  upon  pay- 
ment of  such  rates  and  duties  as  shall  be  demanded  by 
the  said  Company  of  proprietors  not  exceeding  the  rates 
herein  mentioned/' 

After  the  passing  of  this  Act  a  canal  was  constructed 
by  the  Company  which  was  opened  for  traffic  in  1774, 
and  has  to  the  present  time  been  used  by  the  public  for 
navigation.  It  extends  from  the  place  called  Hoppy 
Bridgey  in  the  town  of  Bradford^  to  fVindhUl,  in  the 
township  of  Calverley,  about  three  miles,  where  it  joins 
the  Leeds  and  Liverpool  canaL 

The  head  of  the  canal  at  Hoppy   Bridge  forms  a 
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1865.       baain  into  which  the  snppUea  of  water  in  the  mmner 

TheQiTEn'  '^'^  described  were  brought  for  the  pnrpoBe  of  the 

BftAMOBD     nayigation.    The  length  of  the  canal  from  this  baan  to 

^^J^^"^     the  first  loA,  called  SpnkweU  Lock,  is  abont  three- 

fonrths  of  a  mile,  passing  through  the  townships  of 

Bradford  and  BoUcn  down  a  valley  near  the  oonrse  of 

the  Bradford  Beck  between  Manmngham  Lane,  which 

nms  at  a  distance  of  about  600  yards  from  the  canal  on 

the  left,  and  the  Eccle$hiU  and  Bradford  Twmjrike  Boad, 

which  runs  at  a  distance  of  about  100  yards,  and  the 

Otiey  and  Dudley  HiU  High  Boad,  which  nms  at  a 

distance  of  about  500  yards  from  the  canal  on  the 

right. 

At  the  time  when  the  canal  was  first  constructed, 
buildings  and  public  streets,  forming  part  of  the  town  of 
Bradford  as  it  then  existed,  lay  near  the  basin  and  head 
of  the  canaL  Before  and  at  the  time  mentioned  in  the 
indictment  the  lands  and  districts  along  the  course  of 
the  canal  from  the  baan  to  Spinkwell  Lock  were  oocu- 
pied  by  a  number  of  suburban  residences  of  families 
who  dwell  in  and  around  Manmngham  Lane  and  the 
EcdeehiUnnd  Bradford  TumpHe  Bead  and  the  OUeg  and 
Dudley  HiU  High  Boad;  but  when  the  canal  was  first 
constructed,  and  from  that  time  till  about  thirfy 
years  next  before  the  time  mentioned  in  the  indict- 
ment those  lands  and  districts  so  occupied  were  almost 
entirely  open  fields  with  yery  few  houses  or  buildings 
thereon. 

During  the  summer  of  1864,  and  at  the  time  to 
which  the  indictment  referred,  the  part  of  the  canal 
from  Hoppy  Bridge  to  Spinknoell  Lock  was  in  so  foul 
and  polluted  a  state  that  the  smell  and  stench  arising 
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from  the  liquid  sewage  and  polluted  water  in  the  canal        1865. 
became  a  public  nuisance  to  the  inhabitants  of  the    The  Quben 
above  mentioned  streets  qf  the  town  of  Bradford  and  of     Bradford 
the  said  districts,  buildings  and  suburban  residences,     NaTigRtion 
and  to  the  persons  passing  along  the  streets  and  high- 
ways  aforesaid*   . 

The  principal  and  largest  stream  of  water  flowing 
through  Bradford  and  in  the  neighbourhood  of  the 
oonzse  of  the  canal  is  called  the  Bradford  Beck,  which 
at  the  time  of  the  passing  of  the  Act  passed  away 
from  Thornton  Moor  on  the  west  of  and  above  the 
town  of  Bradford  and  ran  down  through  the  town, 
turning  to  the  north  at  the  town  of  Bradford  towards 
WmdhSl  and  Shipley  and  entering  the  river  Airt  about 
fomr  miles  below  Bradford. 

The  brook  called  Bowling  Mill  Beck  rises  on  the 
south  side  of  Bradford^  and  flowing  past  Bowling  Mill 
in  the  township  of  Bowling  enters  the  Bradford  Beck 
about  350  yards  above  the  place  called  Hoppy  Bridge 
and  the  floodgates  after  mentioned. 

A  brook  caUed  Loio  Beck  falls  into  the  Bowling  Mill 
Beck  from  the  west  about  800  yards  above  the  point 
where  the  BowUng  Mill  Beck  enters  the  Bradford 
Beck. 

Before  and  at  the  time  of  the  passing  of  the  Act  two 
soughs  or  drains  emptied  themselves  into  the  Bowling 
Mill  Beck  below  the  point  where  the  Low  Beck  falls 
into  the  Bowling  Mill  Beck.  These  soughs  are  artificial 
drains,  one  from  the  Low  Moor  Colliery  and  the  other 
from  the  Bowling  Colliery. 

The  brook  caUed  Low  Beck  and  these  two  colliery 
soughs  ran  and  continue  to  run  into  the  Bowling  Mill 
2  u  2 
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1865.        Beck  within   the   distance  of   2000  yards  of  Hopfy 
The  Queen     Bridge. 

Bbadfobd        ^  stream  of  water  called  the  East  Brook  or  Tow- 
ComSl^yr     *''««/^^<  Beck,  flowing  from  the  east  side  of  the  town  of 
Bradford,  enters  the  Bradford  Beek  150  yards  ahoTe 
the  place  called  Hoppy  Bridge, 

Another  stream  of  water  called  Chelbw  Dean  Beck, 
flowing  from  the  north  and  west,  also  enters  the  Brad" 
ford  Beck  at  a  point  about  two  miles  above  where  the 
Bowling  Mill  Beck  flows  into  the  Bradford  Beek 

Other  tributary  streams  besides  those  above  men- 
tioned also  flow  into  the  Bradford  Beck  above  the  town 
of  Bradford  and  the  points  where  the  Tomshamfbat 
Beck  and  the  Bowling  Mitt  Beck  enter. 

The  supply  of  water  to  the  canal  at  the  time  men* 
tioned  in  the  indictment  was  derived  from  the  Bradford 
Beck  at  a  point  in  its  course  about  fifty  yards  from  the 
basin  of  the  canal  and  below  the  junctions  with  that 
beck  of  the  BowUngmill  Beck  and  the  other  streams 
above  referred  to.  The  bed  of  the  Bradford  Beck  at 
this  point  is  several  feet  below  the  level  of  the  bed  of 
the  basin  of  the  canal. 

In  constructing  the  canal  in  1773  and  1774  water  for 
the  supply  of  the  canal  was  derived  from  Bowling  Mill 
Beck,  the  same  being  diverted  from  that  beck  by  means 
of  a  dam  across  it  at  Cuckoo  Bridge,  and  carried  by 
means  of  a  drain  through  a  place  in  Bradford  caUed 
Hall  Ings  to  Hoppy  Bridge,  under  which  the  water  was 
carried  into  the  basin  of  the  canal. 

In  constructing  the  canal  the  Company  found  it 
necessary^  for  better  supplying  it  with  water  and  for 
the  further  improvement  of  the  navigation,  to  divert 
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into  the  canal  part  of  the  water  flowing  in  Bradford 
Beck  by  erecting  dam  stones  across  the  beck  at  the 
pomt  aboYC  mentioned,  at  about  fifty  yards  from  the 
basin  of  the  canal,  and  making  a  culvert  above  them  out 
of  the  same  beck  into  the  canal  basin  as  a  feeder. 

After  the  canal  was  supplied  vrith  water  from  the 
Bradford  Beck  claims  were  firom  time  to  time  made  by 
the  owners  of  com  and  paper  mills  on  the  Bradford 
Beck  lower  down  the  stream,  and  to  prevent  all  disputes 
with  such  owners  respecting  the  water  taken  from  them 
for  the  purposes  of  the  navigation  the  Company  pur- 
diased  these  mills.  In  the  year  1802  an  Act  of 
Parliament  was  passed  for  vesting  the  mills  so  pur- 
diased  and  other  property^  in  the  Company  discharged 
from  all  daims  of  the  Crown  in  respect  of  any  for- 
feiture inciuned  under  or  by  virtue  of  the  laws  of 
mortmain. 

In  1796  the  Company  placed  a  clough  in  the  dam 
across  the  Bradford  Beck  where  the  water  was  taken 
into  the  canal  basin. 

In  1798  the  Company  erected  a  new  weir  and  flood- 
gates across  the  Bradford  Beck  in  lieu  of  the  old  weir 
at  the  head  of  the  navigation,  and  had  maintained  and 
continued  the  same  there. 

By  means  first  of  the  dam  stones  and  culvert,  and 
afterwards  of  the  floodgates  and  culvert,  water  was 
diverted  firom  the  Bradford  Beck  into  the  basin  of  the 
canal  for  the  purpose  of  supplying  the  canal  with  water 
for  the  navigation  thereof. 

After  the  making  of  the  floodgates,  but  at  what  period 
of  time  is  not  known,  the  supply  of  water  to  the  canal  by 
means  of  the  drain  from  Bawling  Mill  Beck  was  discon- 
tinued, and  since  then  the  supply  of  water  to  the  head  of 
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the  canal  was  mainly  derived  from  the  Bradford  Beck 
by  means  of  the  floodgates  and  culvert. 

In  1842  Stat.  5  Vict  sets.  2.  c.  ti.  was  passed^  entitled 
"An  Act  for  better  supplying  with  water  the  town 
and  neighbourhood  of  Bradford,  in  the  West  Biding 
of  the  county  of  Fork,"  by  which  The  Bradford  WaUr- 
toorks  Company  thereby  incorporated  was  invested  with 
certain  powers  for  the  purpose  of  better  supplying  the 
town  and  neighbourhood  of  Bradford  with  water. 

By  sect.  274  it  was  enacted  <^that  nothing  herein 
or  in  the  Schedule  to  this  Act  annexed  contained  shall 
extend  or  be  deemed  or  construed  to  extend  to  authorixe 
or  empower  the  Company  to  alter^  divert^  change  the 
course  of^  or  make  use  of  the  water  flowing  in  a  certain 
brook  called  Chellow  Dean  Beck,  or  any  of  the  springs^ 
watercourses^  brooks,  or  streams  of  water  arising  or  flow- 
ing through  any  other  brooks  or  streams  of  water 
towards  and  unto  the  Bradford  Canal  Navigation,  or 
the  mills  called  FrizinghaU  MiUi,  belonging  thereto^  or 
either  of  them,  so  as  to  prevent  the  same  springs,  water- 
courses, brooks,  or  streams  of  water  respectively,  or  any 
of  them,  from  arising  and  flowing  in  and  supplying  the 
said  navigation  and  mills  with  water,  in  as  full,  ample, 
and  beneficial  a  manner  as  heretofore  accustomed." 

In  1850  The  Bradftyrd  Improvement  Act,  1850, 
13  &  14  Vict  c.  Ixxix,,  was  passed,  by  which  the  mayor, 
aldermen  and  burgesses  of  the  borough  of  Bradford 
were  invested  with  powers  for  draining  and  otherwise 
improving  the  borough. 

By  sect  82  it  was  enacted,  "  that  it  shall  be  lawful 
for  the  council,  from  time  to  time  as  they  may  think  fit, 
to  cleanse  the  Bradford  Brook,  the  Bowling  Brook,  and 
any  other  brook,  rivulet,  or  stream  of  water  within  the 
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said  borongh;  and  from  time  to  time  to  drain  any  stag- 
nant pool  of  water^  and  remove  all  filth  within  the  said 
borough,  as  the  council  may  think  fit;  and  the  said 
conndl,  their  ofiicers  and  servants^  may  from  time  to 
time  enter  into  and  upon  any  premises  in  the  day  time^ 
to  do  all  necessary  acts  for  any  of  the  purposes  aforesaid^ 
so  that  the  same  be  executed  with*  all  convenient  despatch, 
and  without  injuring  or  endangering  the  foundation  or 
wall  of  any  erections  and  buildings  already  built  and 
erected,  or  to  be  lawfully  built  and  erected,  adjoining  to 
or  over  any  such  brook,  rivulet,  or  stream :  Provided 
always,  that  nothing  in  this  Act  contained  shall  authorize 
or  empower  the  said  council  to  injure  the  Bradford 
Canal  Navigation,  or  to  divert  any  of  the  streams,  brooks, 
or  rivulets  which  supply  with  water  the  Bradford  Canal 
Navigation,  or  the  mills  called  Frizinghall  MillSf  belong- 
ing to  the  Company  of  proprietors  of  the  Bradford 
Canal  Navigation,  or  to  injure  or  interfere  with  any  of 
the  locks,  towing  paths,  bridges,  banks,  or  any  other  works 
of  or  belonging  to  the  said  navigation,  without  the 
consent  in  writing  of  the  ^id  Company  of  proprietors 
under  their  common  seal  first  had  and  obtained.^' 

By  sect  33  it  was  enacted,  '^  that  it  shall  be  lawfrd 
for  the  council,  from  time  to  time  as  they  may  think  fit, 
to  construct  and  provide,  upon  any  land  belonging  to  or 
to  become  vested  in  the  mayor,  aldermen,  and  burgesses 
by  virtue  of  this  Act,  such  cesspools  or  other  receptacles 
as  may  be  necessary  for  the  purpose  of  collecting  and 
depositing  the  sewage  water  and  refuse  from  the  drains 
and  sewers  and  other  places  within  the  limits  of  this 
Act,  and  to  provide  and  lay  such  pipes,  pumps,  and 
apparatus  in  such  manner  and  in  such  places  as  may  be 
i^ecessary  for  the  collecting  and  distributing  the  same, 
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for  sale  or  otherwise  to  any  persons  who  may  from  time 
to  time  agree  with  the  said  council  to  take  the  same,  by 
sale  or  otherwise. 

The  Bradford  Brook  and  Bowlbig  Brook  mentioned  in 
this  Act  are  the  Bradford  Beck  and  Bowling  Mill  Beck 
before  mentioned. 

In  1854  The  Bradford  Waterworks  Company  was 
incorporated  by  stat.  17  &  18  Vict.  c.  cuiv.;  and  in 
this  Act  a  clause^  sect  121,  was  introduced  to  the  same 
tenor  and  effect  as  the  274th  section  of  the  Act  of  1842. 

At  the  time  when  the  canal  was  first  supplied  with 
the  water  from  the  Bradford  Beck,  and  for  many  years 
afterwards,  the  water  of  the  canal  was  pure  and  free 
from  the  pollution  before  described ;  but  within  the  last 
thirty  or  forty  years  the  town  of  Bradford  has  been 
greatly  extended  and  increased  in  size  above  the  point 
where  the  supply  of  water  to  the  canal  from  the  Brad- 
ford Beck  has  been  obtained,  and  for  many  years  last 
past  a  great  number  of  the  drains  and  sewers  of  the 
town  of  Bradford  have  run  and  emptied  themselves  into 
the  Bradford  and  Bowling  Mill  Beck^  in  their  course 
through  the  town  above  that  point,  and  large  quantities  of 
filth  and  sewage,  refuse  and  other  foul  and  polluted  matter 
have  been  emptied  and  discharged  into  those  becks 
above  the  same  point  from  the  drains,  sewers,  privies, 
mills,  dyehouses  and  factories  of  the  town,  by  reason 
whereof  for  many  years  before  and  at  the  time  men- 
tioned in  the  indictment  the  water  in  the  Bradford  Beck 
before  being  diverted  into  the  canal  was  greatly  fouled 
and  polluted,  and  at  all  times  there  were  collected  into 
the  waters  and  channels  of  the  Bradford  and  BmoUng 
Mill  Becks  above  the  floodgates  very  large  quantities  of 
foul  and  feculent  matter,  which  ran  down  the  channel  as 
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in  an  open  sewer  or  under  the  streets  and  buildings  and       1866. 
thus  reached  the  floodgates,  where  the  water  in  the  foal    The  Qotebit 
and  ponoted  state  above  described  was  diyerted  into  the     beamoed 
basin  of  the  canal;  whereby  the  canal  was  at  the  time     o^oSa^ 
meationed  in  the  indictment  in  so  fonl  and  polluted  a 
state  that  the  smell  and  stench  arising  from  it  became  a 
paUic  nuisance. 

The  residue  of  the  water  in  the  Bradford  Beck, 
not  diverted  into  the  basin  of  the  canal,  flows  down  the 
oonrae  of  that  beck  below  the  floodgates  in  the  foul  and 
polluted  state  inwhidi  it  reaches  the  floodgates,  the 
eonrse  of  the  beck  below  the  floodgates  being  near  to 
the  course  of  the  canal,  and  running  like  the  canal 
itself  between  Manmngkam  Lane  on  the  left  and  the 
EedeMkaU  and  Bradford  Turnpike  Road  and  the  Otley 
<md  Dudley  Hill  High  Road  on  the  right. 

The  fall  in  the  course  of  the  Bradford  Beek  from  the 
floodgates  for  a  distance  equal  to  the  length  of  the 
upper  level  of  the  canal  between  the  basin  and  the  first 
lod[  is  such  as  would  enable  the  contents  of  the  beck 
if  not  diverted  into  the  canal  as  before  described  to 
nm  off  through  that  distance  in  a  much  less  time  than 
it  takes  the  contents  diverted  to  pass  dowp  the  same 
distance  of  the  channel  of  the  canal.  The  effect  is  that 
a  laige  quantity  of  the  foul  and  feculent  matter  above 
described  flows  into  the  basin  and  channel  of  the  canal, 
and  is  there  deposited  and  forms  a  thick  bed  at  the 
aides  and  bottom  of  them,  and  is  from  time  to  time 
stirred  up  by  the  passage  of  the  vessels  navigating  the 
canaL 

More  than  thirty  drains  flow  directly  into  the  Brad* 

ford  Canal  between  the  basin  at  Happy  Bridge  and 

SfinhpeU  Lock,  which  discharge  hot  water  and  the  refuse 
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1865.  from  cottage  dweUings,  vitriol  works,  grease  works^  dye 
The  QuEui  workS;  stables  and  privies  into  the  channel  of  and  liquid 
BaADFOKD     contained  in  the  canaL 

^^jj^^  No  reservoirs  for  the  purposes  of  the  cut  or  canal 
have  under  the  powers  of  the  Act  of  1771  ever  been 
constructed  by  the  Company  for  the  more  conveniently 
supplying  the  canal  with  water. 

The  area  drained  by  the  brooks^  soughs  and  tribu- 
taries  running  into  the  Bowling  Mill  Beck  within  the 
distance  of  2000  yards  of  Hoppy  Bridge  is  about  1330 
statute  acres;  and  the  area  drained  by  the  TomsJuiwfoot 
Beck  and  its  tributaries  within  the  same  distance  of 
Happy  Bridge  is  about  1100  statute  acres. 

Before  and  at  the  time  mentioned  in  the  indictment 
the  defendants  J.  Crowther  and  S.  Dixon  were  the 
lessees  under  the  Company  of  the  canal  and  works 
thereto  belonging  under  an  indenture  of  demise  dated 
the  20th  July,  1869. 

The  promoters  of  the  prosecution  of  the  indictment 
contended  that  the  defendants  were  criminally  liable  for 
causing  or  continuing  a  public  nuisance. 

The  question  for  the  opinion  of  this  Court  was,  whether 
the  defendants  are  criminally  liable  for  such  nuisance. 

MeUish  {Field  and  Maule  with  him),  for  the  prose- 
cution.— First.  The  Canal  Company  were  not  authorised 
by  stat.  11  6F.  8.  c.  89.,  which  incorporated  them^  to 
supply  their  canal  with  water  from  the  Bradford  Beck 
or  Brook,  from  which  the  supply,  since  1798,  has  been 
mainly  derived,  but  from  such  springs,  brooks,  soughs, 
streams,  drains  and  watercourses,  running  into  a  brook 
called  Bowling  Mill  Beck,  as  should  be  found  within  the 
distance  of  2000  yards  of  Hoppy  Bridge.    In  constructing 
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the  canal,  and  after  it  iras  made,  they  diverted  into  it        1865. 

part  of  the  water  of  the  Bradford  Beck,  and  in  order  to    TheQuanr 

prevent  disputes  with  the  owners  of  mills  on  it  lower    B^p^n„ 

down  the  stream,  they  purchased  their  mills,  and,  in     qJJJ^"* 

18Q2,  an  Act  of  Parliament  was  passed,  which  reoog- 

niaed  their  right,  so  fiur  as  vesting  the  mills  in  them 

discharged  from  all  claim  of  the  Crown  for  forfeiture 

under  the  statutes  of  mortmain.    But  though,  by  sixty 

yean  user,  they  have  acquired  a  right  to  take  water 

from  the  Bradford  Beck,  they  are,  as  to  this  question, 

in  no  better  position  than  a  private  individual  who, 

being  a  riparian    proprietor,   and    having    obtained 

the  consent  of  the  other  riparian  proprietors,  takes 

water  from   a  stream  by  means  of  a  pipe,  for  the 

purpose  of  forming  a  reservoir,   and  afterwards,  by 

some  means,  that  stream  becomes  foul.    He  would  be 

responsible,  civilly  and  criminally,  for  the  nuisance  of 

which  his  reservoir  was  the  proximate  cause  by  reason 

of  the  foulness  of  the  water  collected  in  it.     But  for  the 

act  of  the  Company  in  taking  water  from  the  Bradford 

Seek  there  would  be  no  nuisance  at  the  head  of  their 

canal,  and  the  nuisance  is  the  natural  consequence  of 

that  act.    As  to  the  water  taken  from  the  BowKng  Mill 

Beck,  stat.  11  (r.  8.  c.  89.  contemplated  that  it  would 

be  taken  in  a  pure  state,  and  therefore  the  case  is  not 

within  Bex  v.  Peaee  {a).     That  the  nuisance  arises  from 

the  fault  of  the  corporation  of  Bradford  in  not  exercising 

their  powers,  under  The  Bradford  Improvement  Act, 

1850, 18  &  14  Viet  c.  Ixxix.,  of  cleansing  the  Bradford 

Beek  and  the  other  brooks  within  the  borough,  is  no 

answer  to  this  indictment,  the  prosecutors  of  which  are 

priTate  persons  who  reside  near  the  canaL 

(a)  4B.^Ad.dO. 
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1885.  Secondly.   The  Bradford  Navigation  Company  are 

The  QjovaT  the  proper  persons  to  be  indicted.     An  owner  who 

Bbadtobd     demises  land  is  liable  for  all  causes  of  nuisance  existing 

C^SS^     on  it  at  the  time  of  the  demise;  Rex  v.  Pedly{a),  Todd 

▼.  Flight  {b).     [Blackburn  J.    It  is  difficult  to  reconcile 

Rich  y.  BoiUrJleld  (c)  with  Bex  y.  Pedfy  (a).] 

ManUhf  {Kemplay  with  him),  for  the  defendants. — 
First.  Neither  the  Company  nor  their  lessees  are  crimi- 
nally liable  for  the  nuisance  mentioned  in  the  indict- 
ment. Stat.  11  <r.  8.  c.  89.  gave  the  Company  a 
general  power  ''to  construct^  erect^  make  and  do  all 
matters  and  things  which  they  shall  think  it  convenient 
and  necessary  for  the  making,  effecting,  preserving,  im- 
proving, completing  and  using  the  said  navigation/'  && 
And  the  subsequent  Acts  recognise  their  right  of  taking 
water  from  the  Bradford  Beck.  Therefore  the  case  is 
within  the  authority  of  Bex  v.  Peate{d^.  Further, 
stat  11  &.  8.  c.  89.  makes  the  canal  a  public  highway 
subject  to  the  right  of  the  Company  to  take  tolls ;  and 
if  the  effect  of  not  taking  water  from  the  Bradford  Bed 
was  to  close  the  canal  the  Company  might  be  indicted 
for  stoppmg  up  a  highway.  [Cockbum  C.  J.  The 
public  are  entitled  to  use  the  canal  so  long  as  it  exists, 
but  suppose  the  Company  were  not  able  to  keep  it  up  ? 
Cfrompion  J.  Suppose  every  spring  failed,  the  Company 
would  not  be  indictable  for  not  keeping  up  the  canaL 
Cockbum  C.  J.  They  would  not  be  indictable  for  not 
doing  that  the  result  of  which  would  be  an  indictable 
nuisance.]    The  Legislature  authorised  the  Company  to 

[a)  \A,^E.  822.  (h)  9  C.  B.  N,  8, 377. 

(f)  4  a  A783;  See  also  (?<mrfy  v.  Jw6A*r,  5  A  #  5. 78.  486. 
(rf)  4RfAd,30, 
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take  the  water  when  it  was  in  a  pure  state ;  the  persona        1866. 

who  have  subsequently  polluted  it  ought  to  be  indicted.  The  Qvxn" 

[BlaMum  J.      It  may  be  that  they   are   indictable  BaADroan 

also.]  Nayigation 

Secondly.  The  Clompany  are  not  indictable  for  the 
nuisance  which  is  continued  by  their  lessees.  [Cockium 
C.  J.  There  may  be  a  difference  of  opinion  as  to  the 
Uability  of  the  Company  to  this  indictment.] 

Mellith,  who  asked  only  for  judgment  against  the 
lessees  of  the  C!ompany,  was  not  called  upon  to  reply. 

CocKBUKN  C.  J.  I  am  of  opinion  that  an  indictment 
may  be  maintained  on  the  facts  stated  in  this  special 
case.  The  existence  of  a  nuisance  caused  by  the  state 
of  the  water  accumulated  in  the  defendants'  canal  is 
admitted;  the  only  question  is  whether  their  lessees^ 
who  are  empowered  by  the  Act  of  Parliament  or  other* 
wise  to  take  the  water  of  the  Bradford  Beck  and  apply 
it  to  the  purposes  of  the  canal,  are  responsible  crimi- 
nally for  taking  and  accumulating  in  the  canal  water 
which,  being  foul,  became  a  nuisance,  the  Bradford 
Beck  from  which  the  supply  is  mainly  derived  being 
made  foul,  not  by  them,  but  by  others  who  discharged 
foul  and  filthy  water  into  it 

It  was  not  contended  by  Mr.  Manitty  that,  if  the 
water  had  been  taken  from  the  beck  by  private  indi- 
viduals, and  by  virtue  of  a  private  right  used  in  a  way 
to  become  a  nuisance,  the  defendants  would  not  be  re- 
sponsible civilly  or  criminally;  but  he  said  they  are  not 
liable  because  they  take  the  water  by  virtue  of  powers  given 
in  an  Act  of  Parliam^at  Conceding  that  they  so  take 
the  water,  that  is  no  answer  to  this  indictment  The  case 
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does  not  oome  within  the  authority  of  the  judgment  in 
Hex  v.  Pease  {a) ;  there  the  nuisance  to  the  highway  was 
the  very  thing  contemplated  by  the  Legislature  in  con- 
ferring the  powers  on  the  railway  Company^  and  therefore 
the  Legislature  had  sanctioned  it;  consequently  the  cri- 
minal or  unlawful  character  of  the  act  was  taken  away. 
Here  the  thing  done  was  not  within  the  intention  of 
the  Legislature.  They  made  it  lawful  for  the  canal 
Company  or  their  lessees  to  take  the  water  and  use  it 
for  the  purposes  of  their  canal;  but  it  was  contemplated 
that  the  water  should  be  taken  in  its  then  state  of  com- 
parative  purity.  And  my  notion  of  the  law  is^  that  when 
statutory  powers  are  conferred  under  circumstances  in 
which  they  may  be  exercised  with  a  result  not  causing 
any  nuisance,  and  new  and  unforeseen  circumstances 
arise  which  render  the  exercise  of  them  impossible  with- 
out causing  one,  and  so  contravening  the  law  of  the  land, 
the  persons  exercising  them  are  liable  to  indictment. 
Here  the  nuisance  caused  in  the  exercise  of  the  statutory 
powers  arises  from  an  altered  state  of  circumstances. 
The  water  is  no  longer  pure,  but  fouled  by  the  discharge 
into  it  of  filthy  matter  before  it  is  taken  and  used  by 
the  Company  or  their  lessees,  so  that  they  cannot  use 
it  without  creating  a  nuisance.  It  follows  that  they 
cannot  legally  use  it  at  all.  When  a  duty  is  enjoined 
upon  an  individual  by  legislative  enactment,  and  he 
exercises  a  power  necessary  for  the  performance  of  the 
duty  imposed,  it  may  be  that  the  L^islature  alone 
is  responsible  for  the  consequences;  but  the  powers 
granted  to  this  Company,  with  a  view  to  the  benefit  of 
the  public  as  well  as  their  own,  are  coextensive  mtit 
the  ability  to  carry  on  the  canal  without  infringing  die 

(a)  4  5.  #  Ad.  30, 
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general  law  of  the  land.    Mr.  MamMiy  ai^ued  that  the        1B65. 

defendants  would  be  indictable  if  they  did  not  maintain  j^^  Qubsit' 

the  canal;  but  there  is  no  enactment  that  they  must  bi^^pVoed 

take  the  water  of  the  Bradford  Eeck^  and  certainly  they  ^]^8*^*" 
are  not  bound  to  take  it  if  it  cannot  be  taken  without 
creating  a  nuisance* 

Cboxpton  J.  It  is  conceded  that  we  are  not  to 
consider  the  case  as  against  the  Company.  The  indict- 
ment chai^ges  the  defendants  with  a  public  nuisance  by 
collecting  and  keeping  exposed  in  their  canal  foul  and 
polluted  water.  It  is  dear  that  they  did  take  and 
collect  the  watar  of  the  Bradford  Beck  and  bring  it  into 
the  head  of  their  canal^  so  that  filth  and  mud  were 
collected  there,  and  an  undoubted  nuisance  caused. 
The  foul  water  was  more  stagnant  in  the  canal  than  it 
wonld  have  been  in  the  becki  and  the  defendants  are 
liable  unless  they  are  authorisEed  by  some  statute  to 
create  this  nuisance.  The  lessees  may  justify  as  the 
Company  might  under  the  powers  of  the  Act  of  Par- 
liament But  is  there  any  provision  in  the  Act  that 
the  Company  may  commit  a  nuisance?  Whether  an 
authority  is  given  or  duty  imposed  depends  on  the 
intention  of  the  Legishiture.  Here  the  Company  are 
anthorized  to  take  the  water  of  certain  becks  and  make 
a  canal;  but  that  does  not  involve  their  bringing  fecu« 
lent  matter  and  allowing  it  to  accumulate  in  their  canal 
80  as  to  be  a  nuisance. 

The  only  question  is,  whether  the  present  case  is 
within  the  authority  of  Bex  v.  Peate  (a).  There  the  Legis- 
latnie  must  have  intended  to  authorise  the  nuisance 
which  was  the  subject  of  the  indictment,  and  the  judg« 

(a)  4  5.^  Ad.  80, 
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ment  proceeded  cm  that  ground.  In  the  alignment  of 
that  case,  p.  36^  the  observation  of  Parte  J.  in  Bex  ▼. 
Sir  John  Morris  {a),  on  a  local  Act  which  enabled  pro- 
prietors of  lands  &c.  to  make  railways  through  such  lands 
and  across  and  along  any  roads  to  communicate  with 
another  railway,  was  cited ;  be  said,  pp.  440, 450,  **  Sup- 
posing the  70th  section"  of  the  Act  *'  to  be  taken  alone, 
it  must  at  least  be  understood  with  the  limitation,  that, 
where  a  railway  is  laid  upon  another  road,  sufficient  space 
be  left,  independently  of  it,  for  the  public  to  pass.'' 
Therefore  prim&  facie  some  nuisance  was  intended. 
And  in  Rex  v.  Pease  (b)  the  same  learned  Judge,  in 
delivering  the  judgment  of  the  Court,  after  rdbrring  to 
the  clause  of  the  special  Act,  said,  pp.  41-2,  *'  The 
Legislature,  therefore,  must  be  presumed  to  have  known 
that  the  railroad  would  be  adjacent  for  a  mile  to  the 
public  highway,  and  consequently  that  travellers  upon 
the  highway  would  be  in  all  probability  incommoded  by 
the  passage  of  locomotive  engines  along  the  railroad. 
That  being  presumed,  there  is  nothing  unreasonable  or 
inconsistent  in  supposing  that  the  L^slature  intended 
that  the  part  of  the  public  which  should  use  the  high- 
way  should  sustain  some  inconvenience  for  the  sake  of 
the  greater  good  to  be  obtained  by  other  parts  of  Ae 
public  in  the  more  speedy  travelling  and  convq^anoe  of 
merchandise  along  the  new  railroad."  It  is  agreed  on 
both  sides  in  the  present  case  that  a  new  state  of  things 
which  the  Legislature  never  intended  or  contemplated 
has  arisen ;  and  therefore  the  present  case  is  not  within 
Bex  V.  P^ase  {b). 
The  only  way  in  which  such  a  nuisance  as  this  csn 


(a)  1  B.  #  Ad.  441. 


(b)  4  £.  #  Ad.  dO. 
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be  leg;itiinated  is  hj  shewing  that    the    Legislature 
intended  to  legitimate  it. 

Here^  power  was  giyen  to  the  Company  to  take  the 
water  of  certain  becks ;  but  not  to  take  water  at  all 
tunes  80  as  to  cause  pollution  of  the  atmosphere  and 
disease.  Power  was  also  given,  which  they  have  not 
nsed^  to  make  reservoirs  for  supplying  their  canal  with 
water.  It  is  not  found  that  it  was  necessary  for  the 
purposes  of  the  canal  that  they  should  make  this  nuisance, 
or  that  they  should  take  the  water  of  the  Bradford  Beck, 
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Blackburn  J.  There  is  no  precise  authority  in 
point ;  and  we  must  have  recourse  to  the  general  prin- 
ciple of  law.  Persons  who  maintain  their  property  so 
as  to  be  a  public  nuisance  are  indictable  ;  and  the 
question  in  the  present  case^  which  concerns  the  occu- 
piers^ the  lessees  of  the  canal,  is,  whether  they  having 
maintained  and  kept  part  of  it  in  such  a  state  as  to  be  a 
public  nuisance^  there  is  anything  which  prevents  them 
from  being  indictable?  The  answer  is  that  they  had 
the  right  to  take  the  water  from  the  Bradford  Beck 
(there  is  no  distinction  between  it  and  the  others)^ 
which  in  its  natural  state  was  pure,  and  that  it  had 
become  foul  by  filth  poured  into  it  from  the  drains  of 
persons  living  in  the  neighbourhood,  so  that  the  defend- 
ants^ taking  it  in  that  condition,  caused  this  nuisance. 
If  ihey  were  enjoined  by  Act  of  Parliament  to  take  the 
water  of  the  beck,  and  others  had  converted  it  into  a 
sewer^  and  it  was  impracticable  to  separate  the  foul  parts, 
the  present  case  would  be  within  Bex  v.  Pease  (a).  Then 
the  defendants  would  have  a  good  answer  to  the  indict- 
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1865.  meut.    But,  aBsuming  that  the  defendants  take  the 

The  QuixH  ^^ter   under  the   direction   of  the  Legislature,  these 

BaADTOKD  enactments   are  only  permissive ;   the  defendants  are 

NarigHtion     not  authorized  or  enjoined  to  take  the  water  in  such  a 
Companj. 

state  as  to  make  the  canal  a  nuisance.  InoonTemenoe 
to  the  public  and  to  the  Company  may  be  occasioned  it, 
from  the  want  of  pure  water,  the  supply  of  water  in  the 
canal  runs  short ;  but  that  can  afibrd  no  justification  for 
the  defendants  creating  a  nuisance.  It  throws  on  them 
the  necessity  of  taking  legal  steps  to  compel  the  Local 
Board  of  Health  to  do  their  duty  in  cleansing  the  beck, 
or,  if  that  be  found  an  inefficient  remedyi  to  obtain  a 
private  Act  of  Parliament  for  the  purpose. 

Shke  J.  It  is  admitted  that  the  canal,  in  its  present 
state,  is  a  nuisance;  and  the  question  is,  whether  the 
Act  of  Parliament  under  which  it  was  authorised 
to  be  made  exempts  the  lessees  from  the  legal  conse- 
quences of  having  created  a  nuisance.  Assuming  the 
Act  authorized  the  Company  to  take  the  water  of  the 
Bradford  Beekf  it  was,  at  the  time  the  Act  passed,  suf- 
ficiently pure  not  to  be  a  nuisance  when  collected ;  and 
the  authority  to  take  it  in  its  then  state  is  no  authority 
for  taking  it  in  such  a  state  as  that,  when  collected  in  a 
stagnant  form,  it  becomes  a  nuisance.  Rex  v.  Pease  [a) 
is  distinguishable ;  there  the  Act  of  Parliament  autho- 
rized the  nuisance,  viz.,  the  use  of  locomotive  steam 
engines  in  the  way  and  the  place  in  which  and  where  their 
use  was  a  nuisance.  But  if  a  new  mode  of  u«ng  loco- 
motive engines  had  been  afterwards  discovered,  pro- 
ducing effects  different  and  much  more  injurious  to 

(a)  ^B.^  Ad.  30. 
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the  public  than  the  effect  of  engines  constructed  and 
worked  at  the  time  when  the  Act  passed,  that  would  be 
a  nuisance  not  within  the  contemplation  of  the  Legis- 
lature, and  not  authorized  by  the  Act. 

Judgment  for  the  Crown  (a). 

(a)  See  Lawrence  v.  The  Great  Northern  Railway  Company^  16  Q,  B, 
013. 653.1  per  Patteson  J.,  dellTermg  the  jadgment  of  the  Court. 
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The  Queen  agatnat  The  Recorder  of  Nobth-    Tuisdav, 

June  13th. 
.     AMPTON.  


By  The  Lunatic  AsfylxaxnB  Act,  1853,  16  &  17  Vict,  e,  97.  «.  106.,  if 
the  ^uLrdiaas  of  a  union  or  parish,  or  the  orerseers  of  a  parieh,  feel 
aggnered  by  an  order  a^judgine  the  settlement  of  a  lunatic  they  may 
&pp<^al  to  the  Quarter  Sessions.  By  sect.  128,  any  person  who  thinks  him- 
^  aggriered  by  any  order  or  determination  under  the  Act,  *'  other  than 
Olden  adjudicating  as  to  the  settlement  of  any  lunatic  pauper  and  pro- 
viding for  his  maintenance,"  may  appeal  to  the  Quarter  SMsions  in  the 
manner  and  subject  to  conditions  therein  mentioned.  An  order  made 
by  two  justices  of  the  borough  of  N.  under  sect.  96  upon  the  guardians 
of  the  A.  Union,  in  which  the  parish  of  M.  was  comprised,  recit^  that  V, 
vas  a  pauper  lunatic  duly  confined  in  the  N,  lunatic  hospital,  situate  in 
the  borough  of  N.,  from  the  2nd  AwrU,  1863,  to  the  Ist  July,  1864^  and 
was  sent  there  from  the  parish  oi  M,  in  the  K.  Union,  and,  upon  the 

Fh'cation  of  the  treasurer  of  the  hospital,  ordered  the  ffuardians  of  the 
Union  to  pay  to  the  treasurer  of  uie  hospital  a  wee&ly  sum  for  the 
maintenance  of  V.  during  that  period.  The  settlement  of  the  pauper 
Innatic  had  not  been  ascertained  and  adjudged  under  sect  97.  Held, 
per  Coekbum  C.  J.,  Mdlar  and  Skee  JJ.,  Blackburn  J.  dissentiente, 
that  no  appeal  against  this  order  lay  to  the  Quarter  Sessions  under 
either  sect  108  or  sect.  128. 


Pauper 
lunatic. 
Order  of 
maintenance. 
Appeal. 
Lunatic 
Ast/liims  Acty 
18b3,  16  4-  17 
Vict.  c.  97. 
M.  96.  97. 
108.  128. 


pOLAND  obtained  a  mle  for  a  certiorari  to  bring  up 
an  order  of  the  Quarter  Sessions  for  the  borough  of 
NoTthamptony  made  on  the  6th  January,  1865,  by  which 
an  appeal  by  the  board  of  guardians  of  the  Kettering 
union  an  order  of  two  justices  of  the  borough ,  directing 
the  appellants  to  pay  \2s.  6d.  weekly  from  the  2nd 
2x2 


654  TRINITY  TERM. 

1865.  ^prilf  1868,  to  the  Ist  Jubf,  1864,  to  the  treasurer 
The  QuKBN  ^^  ^'*^  Narthamptofuhire  General  Lunatic  Asylum  to- 
j^^^^^  wards  the  maintenanee  of  WiUiam  Foss,  a  panper  lunatic 

North-      therein  confined,  was  quashed. 

The  principal  ground  on  which  the  rule  was  obtained 
was  that  the  Recorder  had  no  jurisdiction  to  make  the 
order,  there  being  by  law  no  appeal  to  him  from  the 
order  of  justices  complained  of.  The  order  of  justices 
was  as  follows  :— 

"  To  the  Guardians  of  the  Poor  of  the  Kettering  Poor 
Law  Union,  in  the  county  of  Northampton^  in  which 
Union  the  parish  of  Middkton,  in  the  said  county,  is 
comprised  and  forms  a  part. 

«  Whereas  on  the  2nd  April,  1863,  one  fVilliam  Von 
was  a  pauper  lunatic  duly  confined  in  The  Northampton^ 
shire  General  Lunatic  Hospital,  situate  in  the  borough 
and  town  of  Northampton,  in  the  county  of  Nortliampton, 
the  said  hospital  being  a  hospital  duly  registered  for  the 
reception  of  lunatics  under  and  in  pursuance  of  the 
statutes  in  such  case  made  and  provided ;  and  whereas 
the  said  fV.  F.  was  duly  confined  in  the  said  r^;is- 
tered  hospital  as  a  pauper  lunatic  firom  the  said  2nd 
April  up  to  and  until  the  1st  July,  1864,  under  and  in 
pursuance  of  the  statutes  in  such  case  made  and  pro- 
vided, and  during  the  whole  of  which  period  the  said 
W,  V.  was  a  pauper  lunatic  chargeable  to  the  said 
Kettering  Union  ;  and  whereas  the  said  TV.  V.  was, 
previous  to  the  said  2nd  April,  to  wit,  on  the  21st 
January,  1861,  sent  firom  the  parish  of  Middkton,  in 
the  said  Kettering  Union,  to  the  said  registered  hospital, 
and  was  there  duly  received  as  a  patient,  and  was  con- 
fined  there  as  a  lunatic  patient  from  the  said  2l8t 
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January,  1861,  unto  the  said  1st  July,  1864,  when  he 
was  discharged  from  the  said  registered  hospital;  and 
whereas  the  said  pauper  lunatic  W.  V.  from  the  said 
2nd  April  hath  not  had  any  estate,  real  or  personal, 
applicable  to  his  maintenance,  and  whereas  all  state- 
ments and  recitals  hereinbefore  mentioned  being  now 
proved  on  oath  before  us,  the  undersigned,  Mark  Dor- 
man,  mayor,  and  John  Phipps,  Esquire,  two  of  Her 
Majesty's  justices  of  the  peace  in  and  for  the  town  and 
borough  of  Northampton  (in  which  said  town  and  borough 
the  said  registered  hospital  is  situate)  to  be  true  and 
correct:  We,  the  undersigned,  being  such  justices  as 
aforesaid,  upon  the  application  of  the  treasurer  of  the 
said  registered  hospital  now  made  to  us  on  behalf 
of  the  proprietors  of  the  said  hospital,  do  therefore 
hereby,  under  and  in  pursuance  of  the  statutes  in 
such  case  made  and  provided,  order  you,  the  guar- 
dians of  the  poor  of  the  said  Kettering  Union,  in  the 
said  county  of  Northampton  (in  which  Union  is  com- 
prised the  said  parish  of  Middletan,  and  from  which  said 
parish  of  Middleton  the  said  W.  V.  was  sent  to  the 
said  registered  hospital  as  aforesaid),  to  pay  to  the  trea- 
surer of  the  said  hospital  for  the  lodging,  maintenance, 
medicine,  clothing  and  care  of  the  said  W.  V.  the 
sum  of  12«.  6d,  for  each  and  every  week,  from  the  2nd 
April,  1863,  up  to  and  until  the  said  1st  July,  1864, 
during  which  period  the  said  W.  Vi  was  a  pauper 
lunatic  confined  in  the  said  registered  hospital,  and 
legally  chargeable  to  the  said  Kettering  Union  as  afore- 
said, the  said  weekly  sum  of  125.  6d.  appearing  to  us, 
the  undersigned  justices,  to  be  a  reasonable  charge  in 
that  behalf. 
"  Given  under  our  hands  and  seals',  at  the  Guildhall 
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1865.       in  the  said  borough,  the  28rd  September,  in  the  year  of 
The  QuKEH    ^^^  Lord  1864. 

Recorder  of  ''  ^«'"*  ^^'^^^^  ^^7^^  C^'  ^) 

No»TH.  u  John  PkippsJ'  (l.  8.) 

The  case  was  argued  on  June  12th  and  ISth,  and 
judgment  delivered  on  the  latter  day. 

Mereweiher  shewed  cause. — ^The  order  of  justices  was 
made  under  sect  96  of  The  Lunatic  Asylums  Act,  1858, 
16  &  17  Vict  c.  97.  which  empowers  two  justices  of  the 
county  or  borough  in  which  the  asylum  in  which  any 
pauper  lunatic  is  confined  is  situate,  to  make  an  order  of 
maintenance,  either  retrospective  or  prospective,  upon  the 
guardians  of  the  imion  or  parish,  or  the  overseers  of  the 
parish  from  which  such  lunatic  has  been  sent,  for  pay- 
ment to  the  treasurer  of  the  asylum.  Sect  97  empowers 
the  justices  to  inquire  into  and  adjudge  the  settlement, 
and  to  make  an  order  of  maintenance  on  the  guardians 
of  the  union  to  which  the  parish  in  which  such  lunatic 
is  adjudged  to  be  settled  belongs.  Sect.  106  gives  an 
appeal  to  any  person  aggrieved  by  any  refusal  of  an 
order  of  any  justice  or  justices.  Sect.  108  gives  an 
•  appeal  to  the  guardians  of  any  union  or  parish,  or  the 
overseers  of  any  parish,  against  an  order  adjudging  the 
settlement  of  any  lunatic.  And  sect  128  gives  an 
appeal  to  ''any  person  who  thinks  himself  aggrieved  by 
any  order  or  determination  of  any  justices  under  this  Act, 
other  than  orders  adjudicating  as  to  the  settlement  of 
any  lunatic  pauper,  and  providing  for  his  maintenance." 
An  appeal  against  the  present  order  is  given  by  that 
section.  It  is  not  an  order  adjudicating  the  settlement 
of  the  lunatic  pauper  and  providing  for  his  mainten- 
ance :  it  docs  indeed  relate  to  his  past  maintenance,  but 
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^  not  the  order  referred  to  in  the  correlatiye  section 

(icct  97.)    The  Court  will   not  construe  the  appeal 

cibuses  so  as  to  exclude  an  appeal  against  an  order 

wluch,  as  this  was,  may  be  made  ez  parte.    If  a  pauper 

hmatic  be  not  settled  in  the  parish  by  which  he  was  sent 

to  the  asylum,  and  it  cannot  be  ascertained  in  what 

parish  he  is  settled,  an  order  may  be  made  adjudging 

him  to  be  chargeable  to  the  county  (sect.  98);  and 

against  that  order  there  is  no  appeal ;  Wilson,  appt..  The 

Overseers  of  Liverpool,  respts.  (a),  decided  on  sect.  59  of 

Stat.  8  &  9  Vici.  c.  126.,  whidi  is  to  the  same  e£fect  as 

•act  98  of  Stat.  16  &  17  VicL  c.  97.    In  case  there  is 

no  appeal  the  only  remedy  for  the  guardians  would  be 

by  resisting  an  action  brought  under  sect  121,  if  they 

would  have  even  that. 
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Polmd  md  SUls,  in  support  of  the  rule. — No  appeal 
if  gi?Gn  against  the  present  order  of  maintenance,  which 
is  a  mere  interim  order.  The  parish  officers  may  relieve 
tbemsel?es  from  liability  by  inquiring  into  the  settle- 
ts^nt^  and^  if  it  cannot  be  ascertained,  obtaining  an 
order  on  the  county  j  sects.  97,  98  of  stat.  16  &  17  VicL 
Ct  97. 1  and  the  county  may  obtain  an  order  to  reimburse 
itadfif  the  aettkment  is  subsequently  ascertained ;  sect. 
^*  The  object  of  the  Legislature  was  to  throw  the 
ciitcnce  of  the  maintenance  of  a  lunatic  sent  to  an  asylum 
ito  the  first  instance  on  the  union  or  parish  by  which  he 
^gB|^4  if  a  lunatic  is  not  taken  care  of  by  his  rela- 
iigh  of  pecuiiiary  ability  to  do  so,  he  is  to  be 
ium  and  maintained  there  at  the  expense 
rorpariBli,  without  putting  the  owner  of  the 
\k  bound  to  receive  him,  to  the  trouble  of 
g^j  and  in  the  event  of  not  finding 
17  Q.  2?.  303. 
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1866.  it  out  getting  an  order  on  the  county,  or  to  the  trouble 
TheQuMH  A^^  ^isk  of  suing  his  relations.  A  pauper  lunatic  is  a 
Recorder  of  P®^^^^  8®^*  ^^^1  ^^7  P^^^ce  to  a  lunatic  aqrlum. 
^rSSr'  [^^<?**«^  J-  The  interpretation  of  the  word  *'  pau- 
per/' in  Stat.  8  &  9  Vict.  c.  126.  s.  84.,  which  induded 
every  person  *'  sent  to  any  asylum,  licensed  house,  or 
registered  hospital  by  any  justice  or  officiating  clergyman 
and  overseer  or  relieving  officer/'  was  purposely  altered 
in  the  interpretation  clause,  sect.  132,  in  the  recent 
statute  in  order  to  avoid  the  absurdity  contained  in  the 
former,  fiy  sect.  78  the  keeper  of  a  lunatic  asylum, 
other  than  an  asylum  belonging  wholly  or  in  part  to  the 
county  or  borough,  is  not  bound  to  receive  a  pauper 
lunatic  under  an  order  except  there  be  a  subsisting  con- 
tract  for  the  reception  of  lunatics  of  that  oounty  or 
borough  therein,  or  that  borough  otherwise  contributes 
to  the  asylum,  unless  the  order  be  indorsed  by  a  visitor 
of  the  asylum.]  As  soon  as  an  order  of  maintenance  is 
made  under  sect  96  the  person  is  a  pauper  lunatiCi 
[Cochbum  C.  J.  He  must  be  in  the  condition  of  a 
pauper  lunatic  before  he  can  be  the  subject  of  sect  96. 
Melhr  J.  Can  any  inquiry  be  made  as  to  the  settle- 
ment of  a  person  in  a  lunatic  asylum  unless  he  is  a 
pauper  lunatic  ?  Sect.  94  provides  for  the  case  of  a 
lunatic  who  is  not  a  pauper.] 

As  to  the  appeal  clauses.  No  appeal  is  given  against 
this  order  by  sect.  108  of  stat.  16  &  17  Fic*.  c.  97.,  as  it 
does  not  adjudge  the  settlement,  nor  does  sect  128  apply 
to  it.  The  words  in  the  latter  '^  order  or  determination  of 
any  justices  under  this  Act^  other  than  orders  adjudicating 
as  to  the  settlement  of  any  lunatic  pauper  and  providing 
for  his  maintenance,'*  cannot  mean  one  order.  Either 
the  word  "  and"  must  be  read  *'  or,'*  or  else  the  word 
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'^ orders''  must  be  understood  before  the  word  ''pro-  1865. 
Tiding/'  In  none  of  the  previous  sections  is  an  order  of  xhe^vuir 
adjudication  described  as  being  also  an  order  of  mainte-  ^^eoofder  of 
nance;  and  in  sect.  108  an  appeal  is  specially  given  f^^' 
against  an  order  of  adjudication  simply.  The  words ''  and 
providing  for  his  maintenance"  in  sect.  128  cannot  be 
treated  as  mere  surplusage  because  they  are  advisedly 
omitted  in  sect.  108.  It  was  intended^  therefore^  to 
except  an  order  of  maintenance  as  well  as  an  order  of 
adjudication  in  sect.  128.  If  the  argument  of  the  other 
side  is  correct^  guardians  have  an  appeal  against  an 
order  of  adjudication  by  sect.  108^  and  against  an  order 
of  maintenance  by  sect.  128.  That^  however,  cannot 
be,  &r  in  sect  108  guardians  are  specially  mentioned ; 
but  in  sect  128  "  any  person"  aggrieved  "  by  any  order 
or  determination"  may  appeal.  The  appeal  against  an 
Older  of  adjudication  must  be  within  twenty- one  days, 
sect  110 ;  whereas  an  appeal  under  sect  128  may  be 
within  four  calendar  months :  moreover,  the  mode  of 
appeal  against  the  two  kinds  of  orders  is  diflferent ;  and 
there  are  conditions  precedent  to  a  right  of  appeal  under 
sect.  128  which  do  not  exist  in  the  case  of  an  appeal 
against  an  order  of  adjudication ;  e.ff.tk  recognizance  con- 
ditioned to  try  the  appeal  must  be  entered  into  before  a 
justice  of  the  peace,  and  this  is  inconsistent  with  an 
appeal  by  a  board  of  guardians,  who  are  a  corporation. 
[MeUor  J.  And  on  the  appeal  the  Quarter  Sessions  ''  if 
they  see  cause,  may,  reduce  any  penalty  or  forfeiture," 
and  ''may  order  any  money  to  be  returned  which  shall 
have  been  levied  in  pursuance  of  such  order  or  determi- 
nation," but  nothing  is  said  about  the  costs  of  the 
removal  of  the  pauper  lunatic]  That  shews  that  sect. 
128  does  not  apply  to  orders  made  under  sect.  96,  but 
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1865.  to  ^  differeut  dass  of  orders  made  under  the  128rd  and 

The^BEH  foUowing  sections  which  impose  penalties.     {^Bladdmm 

Recorder  of  ^'    ^^  there  no  appeal  against  an  order  made  imder 

NoBTH-  section  94  ?]    There  is  an  appeal  against  ereiy  order 

AMPTOHa 

made  under  the  Act  except  orders  of  adjudication  and 
maintenance.  [Blackburn  J.  By  sect  106  an  appeal 
is  given  against  any  refusal  of  an  order ;  why  should 
not  an  appeal  be  given  against  any  order  T\  If  there 
were  no  appeal  against  the  refusal  of  an  order  the  persons 
aggrieved  by  the  refdsal  would  have  no  relief^  whereas 
there  is  relief  for  the  parties  affected  by  this  order  under 
sect  97^  which  enables  them  to  obtain  an  order  of 
adjudication  and  maintenance  on  the  parish  of  settiement 
And  sect  96  does  not  affect  the  liability  of  the  relations 
to  maintain  the  lunatic  if  they  are  able  to  do  aa 

CocKBVBN  C.  J.  I  am  of  opinion  that  this  role 
should  be  made  absolute.  The  clauses  of  stat  16  &  17 
Vict  c.  97.^  upon  which  the  question  turns,  are  open  to 
considerable  doubt;  but  I  have  come  to  the  condnaion 
that  there  is  no  appeal  from  this  order  of  justices  to  the 
Quarter  Sessions.  It  is  an  order  of  maintenance  made 
under  the  96th  section  on  the  guardians  of  the  Union 
comprising  the  parish  bom  which  the  lunatic  was  sent 
to  the  asylum.  The  Union  might  immediatdiy  get  lid 
of  its  liability  in  one  of  two  alternative  ways ;  mAer 
under  the  97th  section  by  shewing  that  the  Imiatic 
had  a  legal  settlement,  which  under  that  section  two 
justices  have  power  to  inquire  into  and  adjudge,  and  in 
adjudging  which  they  would  make  an  order  for  payment 
of  all  expenses  incurred  and  for  the  maintenance  of  the 
lunatic  upon  the  guardians  of  the  Union  or  parish,  or 
the  overseers  of  the  parish  of  his  settlement,  as  the  caie 
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might  be ;  or  if  it  cannot  be  ascertained  in  what  parish 
he  is  settled,  then,  under  the  96th  section  the  Union  ~ 
would  apply  for  and  obtain  an  order  of  two  justices  upon 
the  treasurer  of  the  county  in  which  the  lunatic  was 
found  for  those  expenses  and  his  maintenance ;  in  either 
case,  therefore,  the  order  now  in  question  is  only  pro- 
yisional^  and  I  can  understand  why  the  Legislature,  in 
authorizing  such  an  order  to  be  made,  seeing  the  tran- 
sient inconvenience  to  which  the  Union  is  subjected  by 
it,  may  not  have  thought  it  necessary  to  give  a  right  of 
appeal  from  so  small  a  grievance.  Besides,  when  we 
look  at  the  sections  of  the  statute  which  give  the 
right  of  appeal,  the  machinery  prescribed  for  appeal 
against  an  order  adjudicating  as  to  settlement,  and  the 
machinery  provided  for  appeal  in  other  cases  is  so  dis- 
similar that  the  machinery  prescribed  by  the  128th  sec- 
tion, to  which  it  would  be  necessary  if  this  appeal  lay 
to  resort,  is  wholly  inapplicable  to  an  appeal  by  the 
guardians  of  a  union  or  parish,  or  the  overseers  of  a 
parish.  They  are  authorized,  by  sect.  108,  to  appeal 
against  an  order  adjudging  the  settlement ;  but  no  special 
conditions  are  imposed  upon  them.  Whereas,  in  the  128th 
section,  we  find  machinery  provided  as  to  entering  into 
recognizance,  and  as  to  the  time  within  which  the  appeal 
is  to  be  brought,  and  in  other  respects.  Also,  in  the  108th 
section,  the  terms  used  are  "  the  guardians  of  any  union 
or  parish,  or  the  overseers  of  any  parish  /'  and  the  128th 
section  gives  the  appeal  to  "  any  person."  Therefore,  I 
think  the  intention  of  the  Legislature  must  have  been 
that,  where  the  guardians  of  a  union  or  parish,  or  the 
overseers  of  a  parish,  are  aggrieved  by  an  order  of  main- 
tenance, founded  on  an  adjudication  of  settlement  which 
they  believe  to  be  unjust,  they  have  a  right  to  appeal. 
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and  in  all  other  cases  the  words  "  anj  person  who  thinkB 
himself  aggrieved/^  must  receive  a  different  signification. 
There  are  many  other  cases  in  which  persons^  as  distin- 
guished from  the  guardians  of  a  union  or  parish^  or  the 
overseers  of  a  parish^  may  be  aggrieved  by  an  order  of 
justices  made  under  this  statute ;  and  I  think  that  the 
term  "  any  person'^  was  not  intended  to  apply  to  a  parish 
or  union  officer.  It  is  significant  that  a  county  may  be 
in  the  position  of  being  aggrieved^  and  have  no  appeal^ 
as  where  in  order  to  get  rid  of  a  liability  cast  upon  it  by 
reason  of  the  settlement  of  a  pauper  lunatic  not  being 
knowUj  it  comes  forward  and  endeavours  to  prove  the 
settlement^  and  the  justices  do  not  affirm  it^  there  is  no 
appeal  from  their  decision^  as  was  held  in  Wihouy  appt.^ 
The  Overseers  of  Liverpool,  respts.  (a).  Even  indepen- 
dently of  that  authority,  it  is  clear  that  a  county  is  not 
included  in  the  term  '^  person.^'  And  there  is  no  more 
reason  why  the  county  should  not  have  a  right  of  appeal 
in  such  a  case^  as  much  as  a  union  in  the  present  casCi 
which  suffers  only  the  temporary  inconvenience  of  having 
a  provisional  order  made  upon  it. 

For  these  reasons  I  think  the  term  ^'person''  in  the 
128th  section  does  not  include  all  classes  of  persons  who 
may  be  aggrieved  by  an  order  made  under  sect.  96^  and 
certainly  not  the  guardians  of  a  union  or  parish^  or  the 
overseers  of  a  parish. 

The  reason  for  introducing  the  exceptions  in  the  128th 
section  appear  to  me  sufficiently  manifest.  The  terms 
"  any  person  who  thinks  himself  aggrieved  by  any  order/' 
might  include  a  rate  payer  of  the  parish^  or  of  the  counly, 
and  this  exception  may  have  been  introduced  into  the 
section  for  the  purpose  of  excluding  an  appeal  by  any 

(a)  17  Q,  B.  803. 
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penon  who^  as  a  rate  payer,  might  be  aggrieved^  the 
Legislature  intending  that  the  appeal  should  be  preferred 
b^  the  proper  officers  of  the  union  or  parish ;  therefore 
it  excepts  orders  adjudicating  as  to  the  settlement  and 
proYiding  for  the  maintenance  of  the  lunatic  made 
under  the  96th  and  97th  sections,  the  appeal  against 
which  is  regulated  by  the  provisions  of  the  108th 
section. 


1865. 
The  QuEK3i 

V. 
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AMFTOK. 


Blackburn  J.  As  at  present  advised^  I  take  a  diffe- 
rent view  from  what  my  Lord  and  my  brothers  do.  I 
think  the  appeal  lies,  and  consequently  that  the  rule 
ought  not  to  be  made  absolute.  The  case  depends 
entirely  on  the  construction  of  the  terms  of  stat.  16  &  17 
Vict.  e.  97.,  which  are  very  obscure,  and,  though  I  think 
the  natural  sense  is  such  as  to  give  an  appeal,  I  do  not 
express  a  strong  or  decided  difference  of  opinion. 

The  128th  section  of  stat.  16  &  17  Vict  c.  97.  gives 
an  appeal  to  ''  any  person  who  thinks  himself  aggrieved 
by  any  order  or  determination  of  any  justices  under  this 
Act,  other  than  orders  adjudicating  as  to  the  settlement 
of  any  Ixmatic  pauper,  and  providing  for  his  mainten- 
ance.^'  First,  it  seems  to  me  that  the  wide  words  <'  any 
person''  include  every  kind  of  person  who  thinks  him- 
self aggrieved  by  an  order  which  does  not  come  within 
the  exception.  The  guardians  of  a  union,  or  the  trea- 
surer of  a  county,  or  any  body  corporate,  would  come 
within  those  words ;  but  if  the  order  against  which  they 
seek  to  appeal  is  within  the  exception  they  cannot  appeal 
against  it.  The  difficulty  is  to  determine  what  orders 
are  within  the  exception  of  "orders  adjudicating  as  to 
the  settlement  of  any  lunatic  pauper,  and  providing  for 
his  maintenance.''    If  those  words  can  be  construed  to 
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mean  orders  adjadicating  as  to  the  settlement  of  a  lunatic 
pauper,  and  alto  orders  providing  for  his  maintenance, 
the  case  falls  within  the  exception,  and  no  appeal  lies ; 
but  it  seems  to  me  that  their  natural  meaning  is,  orders 
both  adjudicating  as  to  the  settlement  and  providing  for 
the  maintenance;  so  that  the  only  orders  within  the 
exception  would  be  those  which  profess  to  do  both.  And 
then  this  order,  which  only  provides  for  the  mainte- 
nance, is  not  within  the  exception,  and  an  appeal  lies. 

Under  the  94th  section,  if  the  lunatic  has  estate  ap- 
plicable to  his  maintenance,  the  justices  may  make  an 
order  upon  the  nearest  known  relative  or  friend  of  the 
lunatic  to  provide  for  his  maintenance;  and  at  first  I 
thought  it  a  monstrous  thing  that  the  relative  or  friend 
of  the  lunatic  should  not  have  the  power  of  appeal 
against  such  an  order;  but  when  I  see  that  the  order 
cannot  be  enforced  against  him  personally,  and  the  only 
effect  is  that,  if  the  order  is  not  obeyed,  another  order 
is  to  be  made  attaching  the  property,  and  against  that 
order  there  may  be  an  appeal,  it  is  not  unreasonable 
that  the  order  on  the  relative  or  friend  should  be  bind- 
ing. Then,  under  the  96th  section,  two  justices  may 
make  an  order  such  as  the  one  in  question  upon  the 
guardians  of  the  union  or  parish,  or  the  overseers  of  the 
parish,  from  which  or  at  the  instance  of  any"o£Scer  or 
officiating  clergyman  of  which,  the  lunatic  pauper  is 
sent  to  the  asylum,  which  is  an  order  solely  as  to  his 
maintenance.  The  first  thing  which  struck  me  was 
that,  supposing  the  justices  adjudicated  that  the 
person  had  been  sent  to  the  asylum  from  or  at  the 
instance  of  some  officer  of  a  parish  when  he  had  not 
been  so  sent,  and  that  he  was  a  pauper  when  he  was 
not,  and  that  he  was  a  hmatic  when  he  was  not,  it 
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would  be  a  hard  thing  if  there  were  not  an  appeal ;  but        1865. 
it  appears  that  this  is  a  preliminary  or  interim  order,  "rhe  Qobm 
from  which  the  Union  can  get  relief  by  shewing  the    R^eorderof 
settlement  of  the  lunatic.    Therefore,  there  is  no  absur-       Noeth- 

iJIFTOK. 

dity  in  saying  that  such  an  order  shall  be  final.  Under 
the  97th  section  an  order  adjudicating  as  to  the  settle- 
ment is  also  to  be  an  order  &r  maintenance,  and  there- 
fore  the  order  under  it  falls  within  the  terms  of  the 
exception  in  sect.  128,  viz.,  ''orders  adjudicating  as  to 
the  settlement  of  any  lunatic  pauper,  and  proyiding  for 
his  maintenance.''  We  pass  on  to  the  108th,  by  which  it 
is  emu^ted  that  ''if  the  guardians  of  any  union  or  parish, 
or  the  overseers  of  any  parish,  feel  aggrieved  by  any 
SQch  order  as  aforesaid  adjudging  the  settlement  of  any 
lunatic,''  they  may  appeal,  but  in  a  different  way  from 
that  prescribed  by  the  general  appeal  clause,  sect  128. 
It  seems  to  me  that  on  the  true  construction  of  sect  128, 
when  the  Legislature  say  that  "  any  person"  may  appeal 
against  any  order  "  other  than  orders  adjudicating  as  to 
the  settlement  of  any  lunatic  pauper,  and  providing  for 
his  maintenance,"  they  refer  us  back  to  the  108th  sec- 
tion, where  an  appeal  is  given  against  a  particular  class 
of  orders,  viz.,  orders  adjudging  the  settlement,  against 
which  is  given  one  appeal  only,  viz.,  to  the  guardians 
of  the  union  or  parish  and  overseers  of  the  parish,  the 
proper  persons  to  appeal  in  such  cases.  Against  other 
orders  no  appeal  is  given  by  sect  108,  and  they  would 
come  within  the  128th  section,  unless  they  are  within 
the  exception  which  is  confined  to  orders  against  which 
an  appeal  was  already  given.  An  argument  against  this 
construction  which  raises  a  good  deal  of  doubt  in  my 
mind  is  that,  if  this  construction  be  adopted,  the  Legis- 
lature! iu  86<^  128,  which  gives  an  appeal  against  orders 
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other  than  those  adjudicatuig  as  to  the  settlement^  and 
providing  for  the  maintenance^  have  put  in  superfluous 
and  idle  words.  This^  however^  is  no  uncommon  thing 
in  Acts  of  Parliament ;  still  it  is  a  general  rule  of  con- 
struction that  when  additional  words  are  introduced 
they  must  have  been  intended  to  have  some  meaning, 
and  it  may  be  the  meaning  of  these  additional  words  is 
that  an  order  for  the  maintenance  of  the  pauper  lunatic^ 
though  not  adjudicating  as  to  his  settlement,  should 
not  be  the  subject  of  appeal.  That,  however,  is  some 
straining  of  the  words.  I  think  the  natural  construction 
of  the  language  used  is  to  confine  the  exception  in 
section  128  to  the  particular  class  of  orders  embraced 
in  sect.  108,  for  which  another  appeal  is  given,  and  that 
against  other  orders  every  person  who  is  aggrieved  may 
appeal.  The  other  view  may,  however,  be  practically 
worked  as  well  or  better. 


Mbllob  J.  I  am  of  opinion  that  the  rule  should  be 
made  absolute.  There  is  considerable  difGiculty  in 
coming  to  a  satisfactory  conclusion  as  to  the  meaning 
of  the  various  provisions  of  stat.  16  &  17  Vict  c  97.; 
but  I  think  the  scheme  of  the  Act  leads  us  to  the  true 
solution.  If  the  lunatic  being  in  an  asylum  has  pro- 
perty applicable  to  his  maintenance,  it  is  made  liable 
for  the  charges  incurred,  as  my  brother  Blackburn  has 
pointed  out,  in  the  mode  provided  for  by  the  94di 
section.  If  the  lunatic  has'  no  such  property,  he  is 
chargeable  under  the  96th  section  to  the  union  or  parish 
from  which  or  at  the  instance  of  any  officer  or  offi- 
ciating clergyman  of  which  he  was  sent  to  the  asylum 
unless  nnd  until  the  parish  of  his  settlement  be  a8ce^ 
tained.    The  96th  section  provides,  that  an  order  may 
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be  made  on  the  guardians  of  the  union  or  pariah  or  the  1865. 
overseers  of  the  parish  (if  not  in  a  union  or  under  a  TheQuiBv"^ 
board  of  guardians)^  for  payment  of  the  charges  of  jtecorderof 
the  lodging,  maintenance,  medicine,  clothing  and  care  ^^|)^a' 
of  any  pauper  lunatic  in  the  asylum,  and  that  order 
may  he  either  retrospective  or  prospective,  or  partly 
retrospective  and  partly  prospective.  But  immediate 
reUef  against  that  order  is  provided  if  the  settlemeiit 
can  be  ascertained;  for  under  the  97th  section  two 
ja^tices  may  inquire  into  the  place  of  settlement,  and 
make  an  order  adjudicating  as  to  the  settlement,  and 
ordering  that  the  parish  in  which  he  is  settled  shall 
reimburse  the  parish  from  which  he  was  sent  all  those 
expenses.  If  it  turns  out  on  the  inquiry  that  the  settle- 
ment cannot  be  ascertained,  then  under  sect.  98  the 
order  for  these  expenses  is  to  be  made  on  the  treasurer 
of  the  county ;  and  there  are  provisions  by  which  the 
county  may  be  relieved  from  the  charges  thus  thrown 
upon  it,  for  at  the  end  of  the  section  there  is  a  proviso 
that  the  justices  may  direct  inquiry  to  be  made  to 
ascertain  the  parish  in  which  the  pauper  lunatic  is 
settled  ^'and  delay  adjudging  such  pauper  lunatic  to  be 
chairgeable  to  any  county  until  such  further  inquiry  has 
been  made :  provided  also,  that  every  county  to  which 
any  pauper  lunatic  is  adjudged  to  be  chargeable  as 
aforesaid  may  at  any  time  thereafter  inquire  as  to  the 
parish  in  which  such  lunatic  is  settled,  and  may  pro- 
cure such  lunatic  to  be  adjudged  to  be  settled  in  any 
parish.''  The  99th  section  provides  for  the  reimburse- 
meot  to  the  county  of  the  moneys  paid  on  account  of 
the  lunatic  whose  settlement  is  so  adjudged.  And  by 
the  100th  section  "  It  shall  be  lawful  for  any  justices 
hereinbefore  authorized  to  make  any  such  order  as 
VOL.  VI.  2  Y  B.  &  s. 
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Becozderof 

NORTH- 
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aforesaid  upoa  the  guardians  of  any  anion  or  parish,  or 
upon  the  overseers  of  anj  parish^  to  make  such  order 
upon  such  guardians  or  overseers^  although  such  union 
or  parish  be  not  within  the  jurisdiction  of  such  justices.'' 
Whenever  the  determination  of    the  justices  finally 
settles  the  question  of  the  settlement  of  the  pauper^  so 
as  to  make  the  charge  perpetual^  an  appeal  is  given 
to  the  guardians  of  the  union  or  parish  or  to  the  over- 
seers of  the  parish.     The  words  of  the  108th  section 
are,  '^  If  the  guardians  of  any  union  or  parish,  or  the 
overseers  of  any  parish,  feel  aggrieved  by  any  such  order 
as  aforesaid,  adjudging  the  settlement  of  any  lunatia" 
They  are  the  persons  on  whom  the  justices  make  the 
order  for  payment  of  the  provisional  maintenance  of 
the  lunatic  in  the  asylum :  and  they  are  the  persons  who 
are  authorized  to  appeal,  under  the  108th  section,  against 
any  order  adjudging  the  settlement  of  any  pauper  lunatic; 
and  by  that  section  the  right  of  appeal  is  riven  to  them 
without  any  condition  as  to  entering  into  recognizance  ; 
nor  are  they  tied  up  as  the  parties  are  to  whom  the 
appeal  is  given  by  the  128th  section.  ^  Therefore  I  come 
to  the  conclusion  that  the  108th  section  is  the  special 
clause  by  which  the  Legislature  intended  to  give  the 
right  of  appeal  to  the  guardians  of  a  union  or  parish 
and  the  overseers  of  a  parish.    The  words  in  the  128th 
section  are  not,  ^^  the  guardians  of  any  union  or  parish, 
or  the  overseers  of  any  parish,''  but  "  any  person  who 
thinks  himself  aggrieved  by  any  order  or  determination  of 
any  justices  under  this  Act,  other  than  orders  adjudica- 
ting as  to  the  settlement  of  any  lunatic  pauper,  and  pro- 
viding for  his  maintenance;"  the  conditions  are  that  the 
appeal  must  be  within  four  calendar  months,  with  four- 
teen days  notice  of  the  appeal  and  the  nature  and  matter 
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of  it,  and  forthwith  after  such  notice,  recognizance  must 
be  entered  into,  and  there  is  provision  for  mitigating  any 
penalty  or  forfidture  and  for  returning  money  levied  in 
pnrsiiance  of  an  order,  and  also  awarding  further  satis- 
fcction  to  the  party  injured;  however,  I  do  not  rely  on 
that  provision  as  confining  the  section  to  cases  in  which 
one  or  other  of  those  things  may  be  done.  When  an 
appeal  is  expressly  given  to  the  guardians  and  overseers 
by  the  108th  section,  without  providing  for  their  entering 
into  recognisances,  assuming  they  are  persons  capable 
of  entering  into  recognizances,  and  without  subjecting 
them  to  any  of  the  provisions  contained  in  the  128th 
section,  it  seems  strange  they  should  be  considered 
as  included  under  the  words  '^any  person**  in  that 
section.  Therefore,  although  not  without  some  doubt 
as  to  what  was  intended  I  think  that  as  to  the  order  in 
question,  which  is  only  interim  in  its  nature,  it  was 
unnecessary  to  give  a  right  of  appeal;  and  there  is  no 
impropriety  in  allowing  it  to  be  final  until  the  parish  of 
settlement  is  ascertained.  I  might  also  rest  on  the  words 
\\  the  128th  section  on  which  my  brother  Blackburn 
has  observed,  inasmuch  as  there  are  other  orders  for  the 
maintenance  of  the  pauper  lunatic  than  those  included  in 
orders  adjudicating  the  settlement ;  for  I  do  not  think 
there  is  much  strain  upon  the  words  by  reading  ''and" 
as  "or.*  I  do  not  however  so  confidently  rely  on  that 
readmg;  and  prefer  to  rest  my  judgment  on  the  other 
ground,  which  is  that  relied  upon  by  the  Lord  Chief 
Justice. 


1865. 


The  QuEBX 
▼. 

Beoorder  of 
North- 
▲Hnov. 


Shee  J.  I  agree  with  what  has  been  said  by  the 
Lord  Chief  Justice  and  my  brother  Mellor.  It  appears 
to  me  that  the  order  to  be  made  under  the  96th  section 
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1S05.        of  stat.  16  &  17  Vict.  c.  97.  is  final  in  the  sense  of  bemg 
The  QciEs    without  appeal^  because  it  is  meant  to  be  provisional 
Reci^nW  of    ^*^y  ^^^  temporary.     The  object  of  that  section  is  to 
NomTH-       provide  certainly  and  at  once  for  the  maintenance  of  a 
person  who  cannot  maintain  himself^  and  to  throw  the 
chai^  of  his  maintenance  immediately  upon  the  union 
or  parish  from  which  or  the  ofScer  or  officiating  clergy- 
man of  which  has  caused  him  to  be  sent  to  the  asylum^ 
without  deciding  who  or  what  imion  or  parish  is  Uable 
to  support  him;  and  giving  in  sect  97  a  remedy  to 
those  who  dispute  the  propriety  of  their  being  charged 
with  his  support,  by  calling  upon  two  justices  to  inquire 
into  and  adjudicate  upon  his  settlement,  and  in  the 
order  adjudicating  as  to  his  settlement  to  order  that 
all  expenses  incurred  and  the  maintenance  of  the  pauper 
lunatic  shall  be  paid  by  the  parish  of  his  settlemeat 
From   that  adjudication   an    appeal   is   given  by  the 
108th  section.     The  only  difficulty  in  the  case  arises 
on  the  construction  of  the  words  of  the  128th  sectioOi 
"  any  person  who  thinks  himself  a^rieved  by  any  order 
or  determination  of  any  justices  under  this  Act,  other 
than  orders  adjudicating  as  to  the  settlement  of  any 
lunatic  pauper,  and   providing   foic  his  maintenance.'' 
In  my  opinion  the  words  '^  orders  adjudicating  as  to 
the  settlement  of  any  lunatic  pauper  and  proriding  for 
his  maintenance''  are  only  a  more  detailed  description 
of  the  order  mentioned  in  the  108th  section,  viz.,  any 
oixler  adjudging  the  settlement ;  for,  on  referring  to  the 
97th  section,  it  appears  that  the  order  adjudging  the 
settlement  shall  also  be  an  order  for  payment  of  expenses 
and  for  maintenance.     Therefore  it  appears  to  me  that 
the    same    description   of  order    is    intended   in  the 
108th  and  in  the  exception  in  the  128th  section ;  and 
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for  the  reasons  already  given^  the  word  "  person"  in  the 
128th  section  cannot  mean  the  guardians  of  any  union 
or  parish^  or  the  overseers  of  any  parish^  or  the  inhabi- 
tants of  a  county ;  the  meaning  must  be  ascertained  by 
reference  to  other  sections,  amongst  them  the  94th,  by 
which,  if  it  appears  to  two  justices  that  the  lunatic  has 
an  estate  applicable  to  his  maintenance,  they  are  em- 
powered to  direct  a  relieving  officer  or  overseer  of  the 
parish  from  which  the  lunatic  was  sent  or  where  the 
property  is,  to  seize  so  much  as  may  be  necessary,  and 
seU  it  for  the  purpose  of  paying  the  charges  of  exami- 
nation, removal  and  maintenance ;  and  this  extends  to 
property  in  the  hands  of  a  trustee  for  him,  or  in  the 
hands  of  the  Governor  and  Company  of  the  Bank  of 
England,  or  stock,  interest,  dividend  or  annuity  in  the 
hands  of  any  other  body  or  person*  And  after  such 
order,  and  after  the  justices  have  satisfied  themselves 
that  he  has  no  estate  applicable  to  his  maintenance  more 
than  sufficient  to  maintain  his  family  (if  any),  they  are 
empowered,  under  the  96th  section,  to  make  an  order 
upon  the  guardians  of  the  union  or  parish,  or  the 
overseers  of  the  parish  from  which  the  lunatic  was  sent 
for  confinement,  for  payment  of  the  charges  of  his 
lodging,  maintenance,  medicine,  clothing  and  care. 
This  section  shews  that  there  are  persons  to  whom  the 
word  "  person*'  in  the  128th  section  is  properly  appli- 
cable, without  including  in  it  either  guardians  of  a 
onion  or  parish,  or  overseers  of  a  parish,  or  inhabitants 
of  a  county. 

Rule  absolute. 


1865. 

The  QuiiN 
▼. 
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North- 
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Mondof^,  The  Queen  against  John  Tidd  Pbatt,  Esq. 

Friendly  A  firiendlj  Society  was  established  in  1832  under  the  Acts  tiien  in 

Society.  force  relating  to  fhendlj  Societies.     In  1858  its  rules  were  amended^ 

Place  oj  and  were  certified  by  the   registrar  under  stat.  18  &  19  Vict,  e.  63. 

meeting.  Bule  1  mentioned  its  name  and  place  of  business  at  No.  106,  Duit 

Power  of  Street,  Liverpool.    By  rule  92,  no  new  rule  shall  be  made  nor  any  of  the 

changing  it,        rules  "  amended,  altered,  or  resdnded,  unless  with  the  consent  of  a 

Registrar.  minority  of  the  members  present  at  a  general  meeting  of  the  Society 

Mandamus,        specially  called  for  that  purpose.  ^Sects.  25  and  27.)"    By  rule  93,  in 

18  ^  19  Fict,     case  of  any  alteration  in  the  place  of  meeting,  written  notice  shall  be 

c.  63.  88.  25.       Bent  to  the  Registrar  of  Friendly  Societies,  &c.  (Sect.  28.)    In  IS6& 

27r  28.  the  annual  general  meeting  of  the  Society  was  held  in  Manchester,  and 

on  the  same  day  and  at  the  same  place  a  special  general  meeting  was 

held  for  the  purpose  of  rescinding  the  existing  rcues  and  making  new 

ones.    These  meetings  were  convened  by  the  president  and  secretazy. 

Resolutions  were  passed  at  the  special  general  meeting  rescinding  the 

existing  rules  and  making  new  rules,  by  one  of  which  the  committee 

were  empowered  to  change  the  principal  office  of  the  Society,  either 

occasionally  orpermanently,  should  the  interest  of  the  Society  seem 

to  require  it    Ifpon  application  for  a  rule  for  a  mandamus  to  the  Regis' 

trar  of  Friendly  Societies  to  certify  the  new  rules,  he  stated  that  he 

refused  because  he  was  of  opinion  that»  until  the  place  oi  meeting  of  the 

Society  was  by  a  resolution  of  the  Society  at  a  proper  meeting  called 

for  that  purpose  changed  from  Liverpool,  no  meeting  of  the  Society 

elsewhere  than  in  Liverpool  could,  confbrmabljr  to  law,  make  newer 

alter  the  existing  rules  of  the  Society,  and  that  in  the  notice  convening 

the  meeting  and  the  rules  passed  there  divers  matters  seined  to  him 

in  point  of  law  objectionable,  and  he  referred  to  them. 

Held»  that  an  alteration  in  the  place  of  meeting  could  only  be  made 
at  a  meeting  of  the  Society  legally  convened,  and  therefore  the  rules 
made  at  the  meeting  summoned  by  the  president  and  secretaiy  at  Mm- 
Chester  were  void. 

TN  Easter  Term^  C.  H.  Hapwoad  obtained  a  nile  calUng 
upon  JbAn  TiddPratt,  Esq.^Registrar  of  Friendly  Socie- 
ties in  England^  to  shew  cause  why  a  writ  of  mandamus 
should  not  issue  commanding  him  to  certify,  pursuant 
to  Stat  18  &  19  Viet  c.  63.  s.  27.,  that  the  new  rules  of 
The  United  Assurance  Sick  and  Burial  Society  of  Si* 
Patrick,  at  106,  Duke  Street,  Liverpool,  were  in  con- 
formity with  law. 

It  appeared  that  The  United  Assurance  Sick  and  Burial 
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Soeietif  of  SL  Patrick  was  established,  in  1882,  under  1865. 
the  Acts  then  in  force  relating  to  friendly  Societies,  and  The  Quxxw 
was  governed  hy  rules  which,  having  been  altered  and  txdd  P&att. 
amended,  were,  on  the  19th  February,  1858,  duly  certi- 
fied by  the  Registrar  of  Friendly  Societies  in  England 
in  pursuance  of  stat.  18  &  19  VtcL  c.  68.  The  head 
office  or  principal  place  of  business  of  the  Society  was 
at  No.  106,  Duke  Street,  Liverpool  The  Society  carried 
on  its  business  in  Liverpoof,  and  in  a  lai^e  number  of 
other  towns  and  places  in  the  United  Kingdom,  and 
consisted  of  upwards  of  150,000  members.  On  the  31st 
January  1865,  the  number  of  members  residing  in  Man* 
Chester  was  about  80,000;  the  number  residing  in  Liver* 
pool  about  18,000 ;  and  members  to  the  number  of  about 
75,000  resided  in  various  towns  the  distance  and  the 
railway  fares  between  which  and  Manchester  were  much 
less  than  the  distance  and  the  railway  lares  between  the 
same  towns  and  Liverpool. 

The  following  were  among  the  altered  and  amended 
rules,  certified  and  registered  in  1858. 

"1.  That  this  Society  be  called  '^The  United  Assu- 
rance Sick  and  Burial  Society  of  ^t.  Patrick,*^  the 
business  whereof  is  carried  on  at  106,  •JDu^  Street, 
Liverpool/'  &c. 

"  86.  That  a  general  meeting  of  this  Society  be  held 
yearly  in  the  month  of  January.  *  *  *  All  general 
meetings  will  be  called  by  the  president  and  secre- 
tary.'' 

"  92.  That  no  new  rule  shall  be  made,  nor  any  of  the 
rules  herein  contained  or  hereafter  to  be  made  shall  be 
amended,  altered  or  rescinded,  unless  with  the  consent 
of  a  majority  of  the  members  present  at  a  general  meet- 
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18g5>  ing  rf  the  Society  spedaDj  caDed  far  that  purpoae/' 
The  Qun  [18  &  19  Vict  e.  63.]  "  (sects.  25  and  27)/' 
TiraPftAXT.  **9^  That  in  case  of  any  alteration  in  the  place  of 
meeting  or  dissolution  of  this  Society^  written  notice 
thereof  shall  be  sent  to  the  Begistrar  of  Friendly  Societies 
in  England  within  fourteen  days  after  such  remoTal  or 
dissolndon,  signed  by  two  of  the  tmstees,  or  by  the 
secretary  or  principal  officer  and  three  of  the  members 
of  the  said  Society  (sect  28).  Erery  member  shall 
have  a  copy  of  the  certified  roles.'' 

The  contribution  bookfl^  furnished  to  collectors  and 
members,  stated  the  head  offices : — 

''lOe,  Duke  Street,  Liverpool, 
and  at 
Londamt    Glasffow,    Dublin,    Manchester,   Birmingham, 
Leeds,  Edinbwrgh,  Cork,  Galwa^BJid  Belfast.'' 
On  Tuesday,  the  Slst  Jamuary,  1865^  the  annual 
general  meeting  of  the  members  of  the  Society  was 
held  in  St.  Paneras  sdiool  room^  situate  in  Livsey  Street, 
Manchester;  and  on  the  same  day,  and  at  the  same  place, 
a  special  general  meeting  of  the  members  was  held  for 
the  purpose  of  rescinding  the  existing  rules  and  of 
mating  new  rules  /or  the  goyemment,  guidance  and 
regulation  of  the  Society :  the  special  general  meeting 
being  held  immediately  after  the  conclusion  of  the  biud* 
ness  transacted  at  the  annual  general  meeting.    These 
meetings  were  conrened  by  the  president  and  the  secre- 
tary.    Notice  of  the  convening  of  the  meetings  was 
given  to  the  members  by  advertisement  in  the  news- 
papers circulating  in  the  towns  and  places  in  which  the 
business  of  the  Society  was  carried  on,   by  posting 
cofies  of  it  extensively  on  the  walls  and  in  other  exposed 
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ntnations  in  those  towns  and  places,  and  by  circulating        1865. 
amoDgat  all  the  members  many  thousand  handbills  con«    The  Quiev 
taining  copies  of  the  notice.  Tji^i}  Peatt. 

The  members  who  were  present  at  the  special  general 
meeting,  by  resolutions  then  unanimously  made  and 
come  to,  rescinded  the  existmg  rules  of  the  Society 
and  made  new  rules  for  its  government,  guidance  and 
r^ulation. 

The  affidavit  of  the  secretary  of  the  Society  stated 
that  Manchester  was  selected  as  the  place  of  the  meetings 
because  it  was,  on  account  of  the  feu^ts  above  stated,  more 
convenient  to  the  majority  of  the  members  than  any 
other  place  that  could  have  been  chosen. 

The  affidavit  of  the  registrar  stated  that  he  refused  to 
certify  the  altered  rules  because  he  was  of  opinion  that 
mitil  the  place  of  meeting  of  the  Society  was,  by  a 
resolution  of  the  Society  at  a  proper  meeting  called  for 
that  purpose,  changed  from  Liverpoolj  no  meeting  of  the 
Society  elsewhere  than  in  Liverpool  could  conformably 
to  law  make  new  or  alter  the  existing  rules  of  the 
Society.  That  in  the  notice  convening  the  meeting  at 
Manchester,  and  the  rules  passed  there,  divers  matters 
seemed  to  him  in  point  of  law  objectionable ;  and  he 
referred  to  the  following : — 

'*  To  the  notice. 

''  The  time  of  meeting  was  two  o'dock,  but  the  rules 
in  existence  seem  to  speak  of  night  meetings  on  account 
of  the  class  of  persons  who  might  be  expected  to  attend 
them. 

''There  is  no  authority  lor  requiring  proof  of  the 
fifty-three  consecutive  payments  mentioned  in  the 
notice. 
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1865.  "  No  notice  of  the  change  of  place  of  bnnness  under 

The  QuKKr    *^®  hands  of  two  of  the  trustees,  or  three  members  and 
TiDD  Pbatt    ■®^''^**'y»  ^*"  ^^^'^  ^^^  *^  ™®  ^  registrar,  pursuant  to 
18  &  19  Ret  c.  68.  *.  28. 

«' To  the  rules. 

**  Rule  2  states  the  objects  of  the  Society  as  provided 
hj  the  rules  and  by  the  tables  thereto  annexed.  No 
tables  are  annexed. 

'^  Rule  8  states  the  principal  office  of  the  Society  in 
England  shall  be  at  106,  Duke  Street,  Liverpool,  but  the 
committee  are  empowered  to  change  the  same  either 
occasionally  or  permanently  should  the  interest  of  the 
Society  seem  to  require  it.  This  rule  is  not,  I  think,  in 
conformity  with  18  &  19  Vict.  c.  63.  *.  28.,  which  gives 
no  power  to  a  committee  to  change  the  place  of  business ; 
but  when  the  members  shall  change  the  place  notice 
under  the  hands  of  two  trustees  or  three  members  and 
secretary  or  other  officer  shall,  within  fourteen  days 
thereafter,  be  sent  to  the  registrar,  which  must  be  intended 
as  a  permanent  removal  and  not  an  occasional  one. 

**  Rule  4.  The  18  &  19  Vict.  c.  63.  s.  25.  requires  a 
provision  to  be  made  in  the  rules  for  the  appointment 
and  removal  of  the  trustees,  treasurer  and  other  officers. 
This  rule  does  not  extend  to  the  removal  of  the  secre- 
tary. 

"  Rules  88,  44,  54,  59,  69,  75,  90,  94  refer  to  tables 
annexed  to  the  rules :  there  are  no  such  tables. 

''  Rule  45.  No  form  of  declaration  annexed  to  the 
rules. 

''  Rules  70,  72,  78  refer  to  endowments,  which  is  not 
one  of  the  objects  mentioned  in  rule  2. 

'*  Rule  97.    Management  Fund.    The  18  &  19  KM. 
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e.  63.  s.  25.  enacts  that  the  ndea  shall  provide  that  a       1865. 


contribution  shall  be  made  to  defray  the  necessary  ex-  The  Quikm 
penses  of  management,  and  a  separate  account  shall  be  tidd  Peatt. 
kept  of  such  obntribution  and  expenses.  This  rule  pro- 
vides that  any  member  shall  pay  Id.  per  quarter,  toge- 
ther with  10/.  per  cent,  of  payments  and  contributions, 
&c.;  and  that,  if  such  fund  should  be  insufficient  in  any 
year  to  meet  the  necessary  expenses  of  management, 
the  deficiency  shall  be  paid  out  of  the  general  funds  of 
the  Society. 

"  Bule  99*  This  rule  provides  that  in  case  of  reference 
to  arbitration  the  arbitrators  may  require  a  deposit  of 
such  amount  as  they  may  consider  necessary  before  they    * 
proceed  with  the  reference.     I  do  not  think  this  rule  is 
aathorised  by  the  Act. 

''  finle  101.  All  general  and  special  meetings  may  be 
held  in  such  town  as  the  committee  may  think  proper. 

**  Rule  111.  A  deposit  required  of  10/.  before  a  special 
general  meeting  can  be  called. 

''  Rule  119.  The  secretary  to  have  charge  of  all  books, 
papers  and  securities,  but  he  is  not  required  to  give 
Kcarity.  All  securities  should  be  in  the  custody  of  the 
trustees  or  treasurer. 

*' There  are  128  rules^  and  from  the  reports  in  the 
newspapers  it  appears  that  the  whole  of  these  rules 
were  passed  at  the  end  of  a  stormy  meeting  at  which 
they  could  not  have  been  properly  considered.'' 

Another  rule  passed  at  the  special  generSl  meeting 
of  the  Society  held  at  Manchester,  January  81st,  1865, 
hut  not  referred  to  by  the  r^strar,  was  as  follows : — 

''109.  No  member  shall  be  allowed  to  attend  any 
annual  or  special  meeting,  or  give  a  vote  thereat,  unless 
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1865.        such  member  be  twenty-one  years  of  age,  and  has  been 
Tho  Queen    ^^'^^o  weeks  a  member,  and  be  at  the  time  of  such 

TiDD  Pmrp.    ^^^^^S  <>^  benefit." 

The  following  sections  of  stat  18  &  19  Vict  e.  68. 
are  material : — 

Sect  25.  "Before  any  Friendly  Society  shall  be 
established  under  this  Act,  the  persons  intending  to 
establish  the  same  shall  agree  upon  and  frame  a  set  of 
rules  for  the  regulation,  government,  and  management 
of  such  Society ;  and  in  such  rules  they  may,  amongst 
other  things,  make  provision  for  appointing  a  general 
commiUee  of  management  of  such  Society,  and  delega- 
-  ting  to  such  committee  all  or  any  of  the  powers  given 
by  this  Act  to  the  members  of  Friendly  Societies  formed 
or  established  under  or  by  virtue  of  the  same ;  and  soch 
rules  shall  set  forth,  1.  The  name  of  the  Society  and 
place  of  meeting  for  the  business  of  the  Sbdety  -'*  &c. 

27.  ^*  After  the  rules  of  a  friendly  Society  shaU  hsTC 
been  so  certified  by  the  registrar  as  aforesaid,  it  shall  be 
lawful  for  such  Society,  by  resolution  at  a  meeting  spe- 
cially called  for  that  purpose,  to  alter,  amend,  or  rescind 
the  same  or  any  of  them,  or  to  make  new  rules ;  and 
it  shall  be  lawful  for  any  Friendly  Society  formed  and 
established  under  any  of  the  Acts  hereby  repealed  to 
alter,  amend,  or  rescind  the  rules  by  which  their  Society 
is  governed,  regulated,  or  managed,  or  to  make  new 
rules :  Provided  always,  that  two  copies  of  the  proposed 
alterations' or  amendments,  and  of  such  new  rules, 
signed  by  three  members  of  such  Society,  and  the  seo- 
retary  or  other  officer,  shall  be  transmitted  to  the  said 
registrar,  to  one  of  which  shall  be  attached  a  declaration 
by  the  secretary  or  one  of  the  officers  of  such  Sodetji 
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that  in  making  the  same  the  rules  of  such  Society  res-  1865. 
pecting  the  making,  altering,  amending,  and  rescinding  The  Qubbv 
rules,  or  the  directions  of  the  Act  under  which  such  xiddIpeatt 
Society  was  established,  have  been  duly  complied  with ; 
and  if  the  said  registrar  shall  find  that  such  alterations, 
amendments^  or  new  rules  are  in  conformity  with  law, 
he  shall  give  to  the  Society  a  certificate  in  the  form  set 
forth  in  the  Schedule  to  this  Act,  and  return  one  of  the 
copies  to  the  Society,  and  shall  keep  the  other,  with  the 
rules  of  such  Society,  in  his  custody,  and  for  which  cer- 
tificate no  fee  shall  be  payable  to  the  said  registrar,  and 
as  against  such  member  or  person  such  certificate  shall 
he  conclusive  of  the  validity  thereof;  and  all  rules^ 
alterations,  and  amendments,  when  so  certified  as  afore- 
said^ shall  be  binding  on  the  several  members  of  the  said 
Society,  and  all  persons  claiming  on  account  of  a  mem** 
her  or  under  the  said  rules ;  but  unless  and  until  the 
same  shall  be  so  certified  as  aforesaid  such  rules,  altera- 
tions, and  amendments  shall  have  no  force  or  validity 
whatsoever/' 

28. "  Whenever  any  Friendly  Society  established  under 
this  Act  or  under  any  of  the  Acts  hereby  repealed  shall  ^ 
change  its  place  of  business,  notice  of  such  change, 
under  the  hands  of  two  of  the  trustees  or  three  members 
and  secretary  or  other  officer,  shall,  within  fourteen 
days  thereafter,  be  sent  to  the  said  registrar/' 

Edward  James  ((7.  Russell  with  him)  shewed  cause.— 
First  The  meeting  at  which  the  new  rules  were  made 
was  held  at  an  improper  place.  It  was  not  competent 
for  the  president  and  secretary  of  the  Society  to  con- 
vene a  meeting  at  a  different  place  than  that  declared 


680  TRINITY  TERM. 

1866.       by  the  rules  in  force  to  be  the  place  of  meeting.     [He 

The  QuBBH     referred  to  rule  1  of  the  rules  certified  in  1858.] 

TiDD^PaATT.        Secondly.  The  meeting  was  held  at  an  improper  time. 

Thirdly.  The  109th  of  the  new  rules  excludes  from 

all  meetings  those  members  who  have  not  been  such  for 

fifty-two  weeks. 

Fourthly.  The  new  rules  are  not  in  conformity  with 
Stat  18  &  19  Vici.  c.  63.  s.  28.    [He  was  then  stopped] 

Brett,  C.  H.  Hopwood  and  Commins,  shewed  cause.^ 
First.  Under  stat.  18  &  19  Vict  c.  63.  «.  27.  it  is  not 
a  question  for  the  registrar  whether  the  meeting  was 
properly  held.  In  Dewhurst  v.  Clarkson  (a)  Lord  Campbell, 
delivering  the'judgment  of  the  majority  of  the  Court,  said^ 
"  The  plaintiff's  counsel,  I  thinks  entirely  failed  in  the 
attempt  to  shew  that  the  barrister  is  to  inquire  into  the 
regularity  of  the  making  of  the  rules,  so  that  his  certifi- 
cate is  to  be  considered  a  judicial  determination  of  this 
matter.  No  such  function  is  vested  in  him :  and  those 
who  may  think  that  the  rules  were  irregularly  made  are 
not  fiimished  with  any  means  of  raising  the  questioD.^' 
'  Stat.  18  &  19  Vict  c.  63.  s.  41.  gives  jurisdiction  to  the 
County  Court  to  settle  any  dispute  which  arises  in  a 
Society  established  under  the  Act;  and  that  is  the 
tribunal  before  which  the  rules  when  certified  may  be 
questioned.  In  Re  Hoey  v.  M'Farlane  (b),  where  a  dispute 
arose  between  the  committee  of  management  and  some 
members  of  the  Society  relative  to  the  manner  of  con- 
vening and  the  place  of  holding  a  special  general  meet- 
ing of  a  Friendly  Society  for  the  purpose  of  altering  and 

(fl)  ZE.fB.  IW.  209.  (h)  4  C.  B.  N.  8. 718. 
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amending  its  rules^  and  the  Connty  Court  in  a  plaint        1865. 
complaining  of  the  new  rules  made  an  order  that  thej    The  QvsnT 
had  not  been  duly  and  regularly  made  and  that  they   tidd  Pbatt. 
were  nnll  and  void,  fVilHams  J.  said,  p.  732,  ''  It  was 
quite  within  the  jarisdiction  of  the  County  Court  to 
entertain  the  application  and  to  make  the  order.     It 
appears  that  a  dispute  arose  here  between  the  committee 
of  management  and  certain  members  of  the  Society 
idative  to  the  manner  of  convening  and  the  place  of 
holding  a  special  general  meeting  of  the  Society  for  the 
purpose  of  altering  and  amending  certain  of  its  rules. 
The  question  is,  how  and  before  whom  that  dispute  is  to 
be  settled.    Mr.  Brett  says,  by  the  Registrar  of  Friendly 
Societies,  nnder  the  25th,  26th  and  27th  sections  of  the 
18  fc  19  Vict.  c.  63.     That  cannot  be:  all  the  duty 
entrusted  to  that  ofBcer,  is,  to  see  that  the  rules  which 
are  submitted  to  him  to  certify  are  conformable  to  law : 
he  has  no  power,  as  it  seems  to  me,  to  enquire  into  the 
manner  in  which  any  alterations  and  amendments  may 
have  been  made.'*    [Cockhum  C.  J.     In  neither  of  the 
cases  dted  was  the  registrar  called  upon  to  take  action. 
And  the  latter  case  does  not  oust  him  of  his  inherent 
jurisdiction  to  determine  whether  the  rules  which  he  is 
required  to  certify  are  legal ;  it  was  only  decided  tliat 
the  County  Court  had  jurisdiction :   Williams  J.  went 
farther,  but  he  had  not  before  him  the  question  we  now 
have.]     Here,  the  majority  of  the  Society  having  acqui- 
esced in  the  meeting  being  held  at  Manchester ^  it  is  not 
competent  to  the  registrar  to  enquire  into  the  matter* 
[Cochbum  C.  J.  It  was  acquiesced  in  only  by  a  majority 
of  those  present  at  the  meeting.]      The  duty  of  the 
registrar  is  merely  to  see  that  the  rules  are  ex  fade  legal. 


▼. 
TiDD  Peatt. 
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1865.  l^Cockbum  C.  J.  Suppose  it  tnrned  oat  that  the  rales 
The  QuBBM  ^®^  carried  by  a  majority  oompoaed  of  strangers  to  the 
Society.]  The  registrar  would  not  have  jurisdiction  to 
refuse  to  certify  them.  [Blackburn  J.  If  the  matter 
were  one  on  which  evidence  should  be  taken  I  see 
ground  for  referring  it  to  the  County  Court;  but  here  it 
is  an  admitted  fact  that  the  meeting  was  held  at  Man- 
chesterJ]  Further,  this  Society  was  not  established 
under  stat  18  &  19  Viet  c.  63.,  but  under  a  former 
Act,  and  therefore  sect.  26  of  the  later  Act  does  not 
apply  to  it.  And  by  sect.  27  '^  it  shall  be  lawful  for  any 
Friendly  Society  formed  and  established  under  any  of 
the  Acts  hereby  repealed  to  alter,  amend,  or  resdnd 
the  rules  by  which  their  Society  is  governed,  regalated, 
or  managed,  or  to  make  new  rules."  The  rules  of  the 
Society  have  been  certified  since  the  passing  of  stat  18 
&  19  Vict.  c.  63.,  but  only  as  amended.  [Blackbtim  J. 
The  Society,  by  altering  and  amending  their  rules  and 
having  them  certified,  have  brought  themselves  under 
the  earlier  part  of  sect.  27.]  In  altering  their  roles 
they  proceeded  as  if  still  existing  under  the  old 
Act 

It  was  competent  for  the  president  and  secretary  to 
convene  a  meeting  at  Manchester.  The  contribution 
book  mentions  offices  at  other  towns  besides  LiverpoaL 
Sect.  16  of  stat.  18  &  19  Vict  c.  63.,  which  empowers 
the  trustees  to  purchase  or  lease  a  building  for  the  pn^ 
pose  of  holding  the  meetings  of  the  Society,  does  not 
prescribe  the  district  in  which  the  place  of  meeting  is 
to  be.  [Crompton  J.  Might  the  officers  of  the  Society 
fix  the  place  of  meeting  anywhere  in  England  or  Scot- 
land f]     Yes.    Rule  86  gives  the  officers  and  committee 
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power  to  call  a  general  or  special  general  meetings  and        1865. 
therefore  gives  tbem  a  discretion  to  say  where  it  shall    The  Qubkjt 
be  held,     [Cockbum  C.  J.     The  other  objections  on    ^idd  Peait 
the  face  of  the  rules  seem  very  small  and  might  easily 
be  cured.] 

CocKBURN  C.  J.  The  enactments  of  stat.  18  &  19 
Vict  c.  63.  and  the  1st,  92nd  and  93rd  rules  of  this 
Society  require,  as  part  of  the  constitution  of  the  Society, 
that  it  shall  have  a  place  of  meeting  for  business^  and  one 
of  the  most  important  matters  of  business  is  the  altering 
its  rules  or  making  new  ones.  The  president  and  secre- 
tary have  taken  upon  themselves,  without  ascertaining  the 
sense  of  the  Society,  to  convene  the  annual  general  and 
a  special  general  meeting  at  Manchester^  while,  accord- 
ing to  the  existing  rules,  the  place  of  business  is  at 
Lherpool.  I  concur  in  the  expediency  of  having  a  rule 
by  which  the  place  of  meeting  might  be  altered  per- 
manently in  a  given  state  of  circumstances,  or  tempo- 
rarily on  some  emergency ;  and  I  am  far  from  saying 
that  it  is  not  competent  to  the  Society  to  transfer  its 
place  of  meeting  from  the  original  place  of  its  creation, 
though  the  change  might  be  a  hardship  on  the  members 
who  resided  there ;  for,  unless  there  is  any  restriction  in- 
herent in  the  Society  or  enacted  in  stat.  18  &  19  Vict  c. 
63.,  the  will  of  the  majority  must  prevail.  But  the  con- 
vening of  the  meeting  at  Manchester  was  not  the  act  of  the 
Society :  it  was  the  act  of  the  officers,  and  one  not  within 
the  scope  of  their  power  or  authority,  the  constitution 
of  the  Society  being  wholly  silent  as  to  any  such 
power.  The  meeting  was  at  a  place  where  it  could  not 
l^ally  be  held,  which  renders  the  rules  agreed  to  at  it 

VOL.  VI.  2  z  B.   &  s. 


TiDD  Pratt. 
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1S65.  altogether  null  and  void  ;  and  therefore,  when  the  regis- 
'r^eQv'^  trar  was  called  upon  to  certify  that  they  were  made 
according  to  law,  it  was  within  his  jurisdiction  and  duty 
to  refuse  to  do  so  for  the  reason  that  they  were  passed 
at  a  meeting  which  was  not  authorized  by  law.  On 
that  ground  I  am  of  opinion  that  this  rule  should  be 
discharged. 

Crompton  J.  It  appears  that  there  are  15,000  mem- 
bers residing  at  Liverpool,  who  have  right  to  say  that 
they  came  into  the  Society  when  it  was  part  of  its  con- 
stitution that  the  meetings  should  be  held  there.  We 
must  see  whether  the  new  rules  were  made  according  to 
Stat.  18  &  19  VicL  c.  63.  If  a  mandamus  issued  it 
must  be  averred  in  the  writ  that  the  new  rules  were  so 
made.  Rules  92  and  93  of  the  certified  rules  of  1858 
make  the  matter  quite  clear :  an  alteration  in  the.  place 
of  meeting  can  only  be  made  at  a  meeting  of  the  Society 
legally  convened,  which  must  be  at  LiverpooL  The 
Society  is  to  make  the  change :  here  the  change  has  been 
made  by  its  officers.  It  is  competent  to  the  Society,  at  a 
meeting  at  Liverpool^  to  make  a  fresh  rule  as  to  the  place 
of  meeting,  that  it  should  be  either  at  Manchester  or 
elsewhere ;  but  the  officers  can  only  call  a  meeting  at 
the  established  place  of  meeting  for  the  business  of  the 
Society :  it  would  be  dangerous  and  unfair  to  say  that 
they  might  call  a  meeting  anywhere.  Therefore  the 
registrar  was  right  in  refusing  to  certify  these  rules. 
Whether  the  rule  for  a  mandamus  might  have  been 
moulded  I  do  not  say. 

The  other  objections  to  the  rules  agreed  to  at  Man- 
chester are  on  small  matters,  and  seem  insignificant;  but 
if  the  registrar  thinks  tliat  they  are  in  those  respects  con- 
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traiyto  law^  I  do  not  see  how  we  can  grant  a  mandamus        1865. 

commanding  him  to  certify  that  they  are  in  conformity  ^ 

with  the  law.  v. 

TiDD  Pbatt. 

Blackbuen  J.  The  obligation  on  Mr.  Tidd  Pratt  to 
give  bis  certificate  to  the  Society,  under  stat.  18  &  19 
Vict  c,  63.  s,  27.,  arises  if  the  '*  alterations,  amendments, 
or  new  rules  are  in  conformity  with  law.''  Suppose  a 
writ  of  mandamus  were  to  go,  it  would  be  a  necessary 
aud  traversable  allegation  in  it,  as  my  brother  Crompton 
said,  that  the  Society  had  altered  the  rules  according  to 
law.  I  agree  with  Williams  J.,  in  Re  Hoey  v.  M^Far- 
lane  (a),  that  under  sections  25,  26  and  27  of  stat. 
18  &  19  VicL  c  63.  it  is  not  part  of  the  duty  of  the 
registrar  to  inquire  into  the  manner  in  which  alterations 
and  amendments  of  the  rules  may  have  been  made,  and 
to  settle  any  dispute  relative  to  it  so  as  to  make  the 
matter  res  judicata :  it  would  still  be  open  to  inquire  into 
the  matter  by  plaint  in  the  County  Court  under  sect  41 ; 
but,  before  we  are  called  upon  to  enforce  the  statutable 
duty,  it  must  be  shewn  that  the  Society  had  made  the 
alterations  in  the  rules;  and  that  raises  the  question 
whether  the  officers  of  the  Society  could  convene  the 
meeting,  at  which  the  alterations  in  the  rules  were  made, 
to  be  held  at  Manchester,  which  throws  us  back  on  the 
certified  rules  of  1858. 

This  Society  was  established  in  1832,  under  the  Acts  ^ 
then  in  force  relating  to  Friendly  Societies ;   but  the 
rules  were  subsequently  amended,  and  were  certified 
under  stat  18  &  19  Vict.  c.  63.     The  first  of  those  rule 
states  the  name  and  the  place  of  business  of  the  Society, 

(a)  4  C.  B.  N.  S,  718.  732—3. 
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1865.  which  Ib  in  accordance  with  sect.  25  of  that  statute^ 
The  QuBKw  wliich  requires  that  the  rules  shall  set  forth  "  1.  The 
TiDD  PBArt  ^^^^  of  the  Society  and  place  of  meeting  for  the  hu«i- 
ness  of  the  Society'' ;  for  the  ordinary  place  of  business 
would  be  the  place  of  meeting.  I  do  not  say  that  the 
meeting  should  be  held  at  any  particular  house,  as  106, 
Duke  Street,  but  it  must  be  held  at  Liverpool.  Rule  93, 
which  refers  to  sect.  28,  requires  that  in  case  of  any 
alteration  in  the  place  of  meeting  written  notice  shall 
be  sent  to  the  registrar ;  and  there  is  no  rule  more 
important  than  that  which  regulates  the  place  of  busi- 
ness. At  a  meeting  duly  convened  at-  Liverpool  the 
majority  of  members  present  may,  if  they  think  fit, 
change  the  place  of  meeting ;  but  the  officers  cannot 

Shee  J.  The  original  members  of  the  Society,  and 
those  who  have  joined  it  since,  have  assented  to  Liverpool 
being  the  place  of  meeting.  The  registrar  is  asked  to 
sanction  rules  made  at  a  meeting  not  held  there,  but  at 
Manchester,  and  he  has  not  had  the  notice  which  stat 
18  &  19  Vict.  c.  63.  8.  28.  requires  to  be  sent  to  him, 
because  the  Society  has  never  changed  its  place  of  busi- 
ness. Under  these  circumstances  I  think  he  vras  justified 
in  refusing  to  certify  the  new  rules. 

Rule  discharged,  without  oost& 
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1865. 


Austin  against  Bunyard.  j^^eth. 


J- lie  Common  Law  Procedure  Act,  1854, 17  &  18  Vict.  e.  126.  *.  28.,  ^''^  Lato 

J^  makes  it  the  duty  of  the  officer  of  the  Court  to  call  the  attention  fl?4  iTa>  i  a* 

w  we  Jadge  to  any  oniiBsion  or  insufficiency  of  the  stamp  on  any  docu-  \^:^*    i*^ 

oeut  produced  in  evidence,  does  not  restrict  a  party  to  Uio  wit,  or  his  '^^j:  ^'  ^^' 

oottiweJ,  from  taking  the  objection.  '^^' 

2.  A  cheque  on  a  bank  for  the  payment  of  money  to  G.  or  bearer,  and  ^/'^P  on 
beiring  Id.  stamp,  was  given  by  the  defendant  to  O.  on  the  22nd  June,  p  ^j'  .  , 
18H  who  observed  to  the  defendant  that  it  was  post  dated.    It  came  ™^  ^^^^ 
into  the  hands  of  the  pkintiff  by  indorsement,  who  took  it  without  ^'**?«<'- 
notice  or  knowledge  that  when  issued  it  was  post  dated.    Held,  that  he  r^^^^ 
▼as  entitled  to  recover  on  it  against  the  defendant.  noider. 

3.  SembUt  per  Blackburn  J.  This  would  have  been  a  defence  between 
the  persons  guilty  of  issuing  and  receiving  the  cheque,  knowing  it  to  be 
postdated. 

rrH£  declaration  stated  that  the  defendaot,  hjlhh 
cheque  or  order  for  the  payment  of  money  dated 
the  22nd  July,  1864,  and  directed  to  The  London,  Sir- 
mingham  and  South  Staffordshire  Bank^  Limited^  required 
them  to  pay  to  Mr.  Garrett  or  bearer  850i. :  that  the 
plaintijf  became  the  bearer  of  the  cheque,  and  the  same 
was  duly  presented  and  was  dishonored,  whereof  the  de- 
fendant had  due  notice  but  did  not  pay  the  same* 

Plea.  That  the  defendant  did  not  make  the  cheque. 

On  the  trial,  before  Cockbuni  C.  J.  at  fVestminster,  at 
the  Sittings  after  Michaelmas  Term,  1864,  it  appeared  * 
that  the  cheque  declared  upon,  bearing  Id.  stamp,  was 
issued  on  the  22nAJune^  1864,  when  it  was  given  by  the 
defendant  to  (?arr^/^  with  other  cheques  and  moneys,  who 
at  the  time  observed  to  the  defendant  that  it  was  post 
dated.  By  subsequent  indorsement  it  came  into  the  hands 
of  the  plaintiff.     It  was  admitted  that  the  plaintiff  took 
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1865.       it  without  notice  or  knowledge  that  when  issued  it  was 

Austin       P^^t  dated,  but  it  was  objected  that  being  post  dated  it 

BoiiTARD.     ^*®  ^^^^'    ^^^  ^^  Chief  Justice  directed  a  nonsuit, 

reserving    leave  to  move  to  enter  a  verdict  for   the 

plaintiff.     In  Hilary  Term, 

Horace  Lloyd  moved  for  a  rule  nisi  accordingly. 
— First.  A  post  dated  cheque  is  not  wholly  void ;  JVhistUr 
V.  Forster  (a).  Secondly.  It  has  been  questioned  whether 
it  is  competent  for  the  counsel  of  a  party  to  raise  an 
objection  to  the  stamp  on  a  document  since  The  Common 
Law  Procedure  Act,  1854, 17  &  \9»Vict.  c.  125.,  sect  28, 
which  declares  it  to  be  the  duty  of  the  officer  of  the 
Court,  whose  duty  it  is  to  read  documents  when  produced 
in  evidence,  to  call  the  attention  of  the  Judge  to  any 
omission  or  insufficiency  of  the  stamp.  [Mellor  J.  It  is 
the  duty  of  the  officer  of  the  Court  to  take  the  objection 
for  the  protection  of  the  revenue,  though  the  counsel 
should  omit  to  take  it.]  The  question  is,  whether  that 
enactment  is  restrictive  or  cumulative.  \^Cockbum  C.  J. 
By  sect.  29,  upon  payment  of  the  duty  and  penalties  the 
document  is  admissible,  '^saving  all  just  exceptions  on 
other  grounds:''  provided  that  the  enactment  ''shall 
not  extend  to  any  document  which  cannot  now  be 
stamped  after  the  execution  thereof  on  payment  of  the 
duty  and  penalty.''  That  proviso  would  exclude  this 
instrument  if  not  properly  stamped.] 

Per  Curiam  (Cockbttrn  C.  J.,  Crompton,  Black- 
burn and  Mellor  JJ.) 

Rule  nisi  on  the  first  ground ;  refused 
on  the  second  ground. 

(a)  14  C.  B,  K  S,  248. 
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The  mie  was  argned  ia  Eatter  Term,  May  10th,  and         1866. 
Trinity  Term,  May  26th,  and  jadgment  givea  on  the       xmnn 

Lazton  and  HW^  for  the  defendant — This  instru- 
ment was  insufficiently  stamped  because  it  was  in  reality 
a  bill  of  exchange:  it  was  not  payable  on  demand.  And 
being  post  dated  it  is  void^  though  it  came  into  the 
hands  of  the  plaintiff  purporting  to  have  a  proper  stamp. 

By  stat.  31  6.  3.  c.  25.  s,  2.  an  ad  valorem  duty  is 
charged  upon  every  bill  of  exchange^  draft,  or  order  for 
the  payment  of  money  on  demand,  and  upon  every  pro- 
missory note,  or  other  note  for  the  payment  of  money 
to  the  bearer  on  demand.  Sect.  4  contains  an  exemp- 
tion of  *'  any  draft  or  order  for  the  payment  of  money 
to  the  bearer  on  demand,  bearing  date  on  or  before 
the  day  on  which  the  same  shall  be  issued,  and  at  the 
place  from  which  the  same  shall  be  drawn  and  issued, 
and  drawn  upon  any  banker  or  bankers,  &c.,  within  ten 
miles  of  the  place  where  such  draft  or  order  shall  be 
actually  drawn  and  issued.'*  By  sect.  19  no  bill  of  ex* 
change,  promissory  note,  or  other  note,  draft,  or  order, 
&c.,  liable  to  the  duties  by  the  Act  imposed,  shall  be 
pleaded  or  given  in  evidence  in  any  Court,  or  admitted 
in  any  Court  to  be  good,  useful,  or  available  in  law  or 
equity,  unless  stamped  with  a  lawful  stamp  or  mark,  to 
denote  the  rate  or  duty  as  by  the  Act  is  directed,  or  some 
higher  rate  or  duty  in  the  Act  contained.  This  cheque 
requires  a  stamp  under  sect.  2,  and  being  post  dated  is 
not  exempted  by  sect.  4.  Stats.  44  G.  3.  c.  98.  and  48  G.  3. 
c  149.  do  not  affect  the  question.  By  stat  55  G,  3.  c.  184., 
Schedule,  Part  I.,  an  ad  valorem  duty  is  charged  upon 
inland  bills  of  exchange,  drafts  or  orders  for  the  payment 
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1866.  of  money  to  the  bearer,  or  to  order,  either  on  demand  or 
Xvmv  otherwise;  but  there  is  an  exemption  of  drafts  npon 
BujixAKD.  bankers  similar  to  that  in  stat.  81  G.  3.  c.  25. «.  4  Sect 
8  continues  in  force  all  the  powers,  provisions,  clauses, 
r^ulations  and  directions,  fines,  forfeitures,  pains  and 
penalties,  contained  in  and  imposed  by  previous  Stamp 
Acts ;  and  it  has  been  held  that  this  section  incorporates 
sect.  19  of  Stat  31  G.  8.  c.  25. ;  Field  r.  Woods  (a),  per 
LitiledaleBnA  PaUeson  J  J.  Sect  13  subjects  to  a  penalty 
of  100/.  any  person  who  makes,  and  issues  "  any  bill, 
draft  or  order,  for  the  payment  of  money  to  the  bearer 
on  demand,  upon  any  banker,  &a,  which  shall  be  dated 
on  any  day  subsequent  to  the  day  on  which  it  shall  be 
issued,  &C.,  unless  the  same  shall  be  duly  stamped  as  a 
bill  of  exchange  according  to  this  Act.''  This  section  ren- 
ders a  post  dated  cheque  void.  \^CrompUm  J.  The  draw- 
ing such  a  cheque  is  an  illegal  act  as  between  the  parties, 
and  therefore  the  cheque  may  be  void  in  their  hands.] 
[They  also  referred  to  sect.  12.]  Stat  16  &  17  Ftct 
e.  59.  «.  1.  repealed  the  former  duties  on  drafts  or  orders 
for  the  payment  of  money  to  the  bearer  or  to  order,  on 
demand,  and  by  the  Schedule  they  are  charged  with  a 
duty  of  li/.,  which  by  sect  3  may  be  denoted  either  by 
a  stamp  impressed  upon  the  paper  or  by  an  adhesire 
stamp  affixed  thereto ;  but  in  the  Schedule  the  exemption 
of  drafts  or  orders  for  the  payment  of  money  to  the 
bearer  on  demand  drawn  upon  bankers  was  continued. 
Sect  2  continued  the  powers,  provisions,  clauses, 
regulations,  directions,  allowances,  and  exemptions,  fines, 
forfeitures,  pains,  and  penalties  contained  in  or  imposed 
by  former  Acts.     Stat  17  &  18  Vict.  c.  83.,  imposing 

{a)  7A.&E.U4,  121,122. 
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new  dntieB  on  drafts  or  orders  payable  otherwise  than  on       1865. 

demand,  does  not  affect  this  case.     Stat.  21  &  22  Vict.       lutrur 

e.  20.,  sect.  2  of  which  also  continues  the  provisions  and     bvhyabi^. 

penalties  contained  in  and  imposed  by  former  Stamp  Acts, 

by  sect.  1  enacts  that  '^  all  drafts  or  orders  for  the  payment 

of  any  snm  of  money  to  the  bearer  on  demand,  which 

being  drawn  upon  any  banker,  &c.,  within  fifteen  miles 

of  the  place  where  such  drafts  or  orders  are  issued,  are 

now  exempt  from  stamp  duties,  shall  be  chargeable  with 

the  stamp  duty  of  1(L'' 

The  objection  that  the  cheque  was  post  dated  is  an 
objection  to  its  admissibility  in  evidence,  and  extrinsic 
evidence  may  be  given  to  shew  that  the  cheque  was  post 
dated ;  Field  r.  Woods  (a).  In  Dunsford  v.  Curkwis  (b)  the 
cheque  on  which  the  action  was  brought  was  proved 
to  be  post  dated,  and  was  on  that  ground  rejected  by 
HiU  J.  {Blackburn  J.  The  cheque  there  did  not  pur- 
port to  bear  a  proper  stamp.]  In  Oliver  v.  Mortimer  (c) 
the  point  was  raised  but  not  determined.  In  Key  v« 
Mathias  {d)  BramweU  B.  admitted  a  post  dated  cheque 
in  evidence;  but  it  does  not  appear  that  the  cheque 
was  payable  to  bearer.  In  Whistler  v.  Foster  (e), 
where  the  above  cases  were  cited,  the  point  was  not 
decided,  but  assumed;  Willes  J.  said,  p.  257,  that 
''  the  statutes  55  G.  8.  c.  184.  s.  13.  and  21  &  22  Vict, 
e.  20.  s.  1.  apply  only  to  draits  payable  to  bearer, 
which  are  void  if  post  dated,''  and  not  to  drafts  payable 
to  order.  In  Allen  v.  Keeves  (/),  it  was  said  by  Lord 
Kenyon  to  be  too  clear  for  argument  that  a  draft 
on  a  banker  post  dated  could  not  be  admitted  in  evi- 

(a)  1  A.iE.  114.  (6)  IF.fF,  702. 

(r)  2  F,  #  F.  127.  (d)  S  F  ^  F.  279. 

(«)  14  a  B.  K.  S,  248.  (/)  1  Ea^t  435,  436. 
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1865.  dence  without  a  stamp.  In  Whitwell  v.  Bennett  (a)  and 
AD8TI1I  Serle  v.  Norton  (ft)  it  was  held  that  a  post  dated  cheque 
IduMTABD.  was  void.  [Blackburn  J.  In  Allen  v.  Keeves  (c)  and 
Whitwell  V.  Bennett  (a)  the  document  bore  no  stamp.] 
In  Williams  v.  Jarrett  (d)  the  instrument  was  a  bill  of 
exchange,  in  which  case,  under  stat.  55  G.  3.  c.  184, 
the  time  for  payment  is  to  be  calculated  from  the  date 
expressed  on  the  face  of  the  bill.  [They  also  cited 
Peacock  V.  Murrell  (e)  and  Upstone  v.  Marchant  (/).] 

Horace  Lloyd,  for  the  plaintiffi— Before  stat  21  &  22 
Vict  c.  20.,  an  unstamped  instrument  purporting  to  be 
a  cheque  on  a  banker,  but  post  dated,  could  not  be 
received  in  evidence;  it  was  not  however  rejected  by 
force  of  stat.  66  G.  3.  c.  184.  s,  13. ;  for  that  section 
only  imposes  a  penalty  (g)  on  the  person  making  and 
issuing  such  a  cheque ;  and,  if  it  is  generally  implied 
that  there  is  fault  in  the  person  issuing  such  a  cheque, 
that  does  not  arise  here,  because  the  plaintiff  took  this 
cheque  innocently ;  as  it  appeared  on  its  face  to  be  a 
properly  stamped  cheque.  [CockbumC.  J,  I  certainly 
do  not  see  how  sect.  13  can  enable  a  guilty  person 
to  say  that  the  cheque  is  void  as  against  an  innocent 
person.]  Also,  sects.  12  and  13  are  in  pari  materiS; 
and  in  Williams  v.  Jarrett  (d)  sect.  12  was  not  allowed 
to  render  the  instrument  inadmissible.  The  question 
therefore  comes  back  to  stat.  31  G.  3.  c.  26.  s.  19. 

The  decisions  on  that  enactment  shew  that,  as  fiar  as 
regards  bills  of  exchange,  it  is  sufficient  if  the  bill  is 

(a)  3  5.  #  p.  559.  (b)  9M.fW.  309. 

(c)  1  East  435.  (d)  5  i?.  #  Ad.  32. 

(0  2  Stark,  558.  (f)2  B.  #  C.  10. 

ig)  See  Lacy  y.  7?Ay*,  4  B.  ^  8,  873.  878. 
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properly  stamped  according  to  its  purport  or  tlie  date       1865. 
on  the  face  of  it,  though  it  is  shewn  to  have  been  issued       aubtiit 
previoudy.    The  doctrine  contended  for  could  not  be     bohtabd. 
applied  to  an  instrument  which  did  not  require  a  stamp. 
The  argument  founded  on  the  prevention  of  frauds  on 
the  revenue  was  not  allowed  to  prevail  in  the  case  of 
bills  of  exchange,  and  for  that  reason  the  Legislature^  in 
stat  55  G.  3.  c.  184  «.  13.,  imposed  a  heavy  penalty  on 
issuing  drafts  on  bankers  either  post  dated  or  without 
truly  specifying  the  place  where  issued.     [BlacUum  J. 
The  ad  valorem  duty  is  regulated  by  what  appears  on 
the  face  of  the  instrument.  Cockburn  C.  J.    Is  not  the 
object  of  the  Stamp  Acts  frustrated  if  the  date  only  is 
looked  at?]    The  decision  in  IVtUianm  v.  Jarrett  (a)  pro- 
tects the  innocent  without  aiding  the  guilty  party.     By 
stai  21  &  22  Vict  c.  20.  a  cheque  is  put  into  the  cate* 
gory  of  stamped  instruments :  the  words  of  sect.  1  which 
impose  the  stamp  have  no  reference  to  the  date.     As  to 
the  other  cases  cited.  In  Dunsfordy.  CurUwis  (6),  which 
was  decided  a  short  time  after  the  passing  of  stat.  21  &  22 
VieU  e.  20.  imposing  a  duty  of  Id.  on  cheques,  the 
above  answer  to  the  objection  was  not  given.    In  Oliver 
Y.Mortimer  (c)  the  count  on  the  cheques  was  abandoned, 
because  the  plaintiff  there  thought  he  had  a  good  case 
on  the  count  for  goods  sold  and  delivered.     Key  v. 
Mathias  {d)  is  in  favour  of  the  plaintiff  if  the  cheque 
was  payable  to  bearer.      The  decision  in  Wliistler  v. 
FoTiter  {e\  founded  on  Williams  v.  Jarrett  (a),  which  is 
quite  in  point,  was  that  a  post  dated  cheque  to  order  was 
invalid,  not  that  such  a  cheque  payable  to  bearer  was 

(a)  6  5.  #^.32.  W  IF.  #2^.  702. 

{r)  2F.^F.  127.  W  ^F.^F.  279. 

(#)  14  C,  B,  N.  8.  248. 
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1865.       bad ;  the  observations  as  to  the  latter  being  only  obiter 
dicta. 


Avmir 

T. 
BOITAED. 


CoCKBUftN  dJ.  I  am  of  opinion  that  this  rale  should 
be  made  absolute.  I  concur  with  Mr.  Lloyd  that  the 
case  of  fVUliaiM  y.  Jarrett  (a)  is  directly  in  point  It  is 
unnecessary  to  express  any  decided  opinion  as  to  whether 
the  LegislaturCy  in  stats.  81  (?.  3.  c.  25.  and  55  G.  3. 
c.  184.,  intended  to  make  instruments  which  were  dated 
after  the  time  at  which  they  were  drawn,  by  means  of 
which  the  payment  of  the  higher  stamp  was  evaded, 
void  to  all  intents  and  purposes  as  soon  as  it  was  shewn 
that  the  date  was  not  contemporaneous  with  the  issue ; 
but  I  cannot  help  thinking  that  they  did  so  intend,  and 
I  am  not  quite  satisfied  with  the  reason  on  whidithat 
case  is  founded.  It  has  however  been  long  acquiesced 
in,  and  was  approved  in  fVhutler  v.  Forster  (6);  therefore 
I  consider  it  is  binding  on  us,  and  I  bow  to  the  weight 
of  its  authority,  though  my  mind  is  not  satisfied.  And 
I  am  not  sorry  to  arrive  at  this  conclusion,  whether  by 
force  of  reason  or  authority,  because  the  cheque  was 
deliberately  issued  by  the  defendant  post  dated,  and  he 
now  seeks  to  take  advantage  of  the  illegality  of  which 
he  was  himself  the  perpetrator. 

Croh PTON  J.  We  are  bound  by  the  case  of  WUliami 
V.  Jarreit  (a),  approved  in  Whistler  v.  Fowler  (&),  and 
which  was  decided  on  the  reasons  stated  by  Mr.  Lloyd. 
The  principle  of  those  decisions  is,  that  in  construing 
the  early  statutes  on  stamps  we  are  to  look  to  the  date 
on  the  face  of  the  instrument     If  the  matter  were 

(a)  5  5.  #  Ad.  32.  (*)  14  C.  B.  K  S.  248. 
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new,  it  may  be  that  we  shonld  have  oome  to  the  same  1865. 
conclusion  on  this  ground,  that  the  Legislature  could  austui 
not  have  intended  to  have  put  such  a  clog  on  negotiable  bvkjawld 
instruments  as  that  a  person  before  taking  them  must 
inquire  whether  the  apparent  date  was  contemporaneous 
with  the  issue.  Stat.  81  G.  8.  e.  25.  s.  19.  might  well 
be  construed  by  analogy  to  the  case  of  conveyances, 
upon  which,  by  stat.  55  G.  8.  e.  184.,  a  stamp  duty  is 
imposed  proportioned  to  the  amount  of  purchase  or 
consideration  money  expressed  in  the  conveyance,  and 
by  Stat  48  G.  8.  c.  149.  s.  22.  penalties  are  imposed  on 
purchasers  and  sellers  if  the  purchase  or  consideration 
money  is  not  truly  expressed.  So  here  the  Legislature 
may  have  guarded  against  fraud  on  the  revenue  by  the 
clause  imposing  a  penalty,  and  at  the  same  time  taken  care 
that  an  innocent  party  should  not  suffer  by  making  the 
instrument  void.  However  that  may  be,  it  is  established 
by  the  cases  that  the  instniment  shall  bear  the  stamp 
which  it  ought  to  have  according  to  what  it  purports  to 
be  on  the  face  of  it. 

Blackburn  J.  Whatever  ought  to  have  been  the 
construction  of  the  Stamp  Acts  at  first,  Williams  v. 
Jarrett  {a)  establishes  that  any  objection  founded  on 
them  must  be  that  the  instrument  does  not  bear  the 
stamp  which,  according  to  its  purport,  it  ought  to  bear. 
Whether  if  the  matter  were  res  Integra  this  is  a  decision 
consonant  to  justice,  we  need  not  inquire.  The  Legis- 
lature, if  they  wished  to  correct  the  decision  in  fVilliams 
V.  Jarrett  (a),  might  have  done  so  in  one  of  the  statutes, 
16  &  17  Vict.  c.  59.  or  17  &  18  Vict.  c.  88.,  passed  sub- 
sequently, but  they  have  not.  In  stat.  16  &  17  Vict. 
(rt)  5  B.  #  Ad.  32. 
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1865.  c.  69.9  sect  3^  and  Schedule,  by  which  the  duty  on  drafts 
AusTiH  ^^  orders  for  the  payment  of  money  to  the  bearer  or 
BusYABD.  *^  order,  on  demand,  might  be  denoted  by  Irf.  ad- 
hesive stamp,  retained  the  exemption  of  ''drafts  or 
orders  for  the  payment  of  money  to  the  bearer  on  de- 
mand, drawn  upon  any  banker  or  bankers,  now  by  law 
exempt  from  stamp  duty.''  So  long  as  the  law  remained 
in  that  state,  if  any  person  produced  a  cheque  with  Id. 
stamp  on  it,  it  would  not  be  necessary  to  shew  that  it 
was  drawn  on  a  banker.  Since  stat  21  &  22  Vict  c.  20., 
which  by  sect.  1  imposed  1^.  stamp  upon  cheques  drawn 
on  bankers,  the  question  cannot  arise  whether  the  instm- 
ment  is  a  banker's  cheque  or  not,  because  the  stamp 
on  both  is  the  same.  Now  the  only  question  can  be 
whether,  looking  to  the  date  appearing  on  the  &ce  of 
the  instrument,  it  is  properly  stamped.  This  cheque 
bears  the  stamp  which,  according  to  what  it  purports 
to  be,  is  required  by  law,  and  therefore  the  higher 
stamp.  Probably  between  persons  guilty  of  issuing  and 
receiving  the  cheque,  knowing  it  to  be  post  dated,  the 
defence  might  have  been  valid. 

Shee  J.  I  am  of  opinion  that  the  rule  should  be 
made  absolute  on  the  ground  of  the  decision  in  fVil- 
Hams  V.  Jarrett  (a)  and  H'histler  v.  Forster  {b\  which  in 
principle  are  applicable  to  the  present  case. 

Rule  absolute. 

(a)  5  B.  4'  Ad,  32.  {b)  14  C,  B.  N,  8,  248, 
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Hernulewicz  and  others  against  Jat.         ju^^U 


A  deed  of  arrangement  between  a  debtor  and  his  creditors  contained  Bankruptcy. 
a  danse  that  in  case  any  dividend  should  be  declared  before  all  the   StaU  24  4'  "^^ 
creditors  had  executed  or  assented  to  the  deed,  the  inspectors  should    Vict,  c.  li>4. 
retain  a  sufficient  sum  for  the  purpose  of  paying  the   dividends   of  Deed  of 
Hon  assenting  creditors  and  creditors  whose  dividends  had   not   been  arrange^ntnt. 
ascertained,  the  amount  of  which  should  be  paid  to  them  upon  their  Unreasonable 
nquest  in  writing :  held,  that  this  imposed  no  unreasonable  condition  condition, 
on  those  creditors.  Inequality  be- 

tween different 
elasees  of 

A  CTION  by  drawer  against  acceptor  of  an  overdue  creditors. 
bill  of  exchange  for  200/. 

Plea.  That  after  acceptance  of  the  bill  a  deed  of 
anrangeaient  under  The  Bankruptcy  Act, .  1861^  of 
14th  November^  1864^  was  entered  into  between  the 
defendant^  who  was  indebted  to  the  plaintiff  and  divers 
others^  of  the  first  part ;  two  inspectors  of  the  second 
part;  and  the  several  persons^  companies  and  partner- 
Bhip  firms  who  were  his  creditors  o^  who  would  be 
entitled  to  prove  under  an  adjudication  of  bankruptcy 
founded  on  a  petition  filed  the  same  day,  of  the  third 
part. 

The  plea  set  out  the  deed  which  contained,  among 
others,  the  following  clauses.  "And  it  is  hereby 
agreed  and  declared,  that  all  the  moneys  which  shall 
vise  or  be  produced  from  the  said  estate  in  the  course 
of  the  collection  and  realization  hereby  contemplated 
shall,  after  payment  thereout  of  all  costs  of  and  inci- 
dental to  such  collection  and  realization^  be  applied,  by 
or  under  the  direction  of  the  said  inspectors  or  inspector ; 
iu  the  first  place  in  payment  of  the  costs  of  and  inci- 
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1865.  dental  to  the  investigation  of  the  affairs  of  the  said 
— ^f^^jfjj, —  debtor  with  a  view  to  this  arrangement^  and  the 
iKwicz  preparation,  executing,  stamping,  and  registration  of 
Jat.  these  presents,  and  procuring  the  signature  or  assents 
of  the  said  creditors  thereto ;  and  in  the  second  place 
in  payment  of  the  costs,  charges  and  expences  of  and 
incidental  to  the  carrying  out'  of  the  powers  and  pro- 
visions of  these  presents,  including  the  payment  of  any 
such  salary  or  remuneration  as  aforesaid;  and  in  the 
third  place  in  or  towards  payment  rateably  and  without 
preference  or  priority  of  the  debts  due  from  the  said 
debtor  to  the  said  creditors  respectively,  until  the  said 
creditors  shall  respectively  have  received  the  amonnt  of 
their  said  respective  debts,  and  if  there  shall  be  any 
surplus  of  the  said  moneys  after  making  the  scFeral 
payments  the  same  shall  belong  to  the  said  debtor, 
Iiis  executors,  administrators  and  assigns.  And  it  is 
hereby  agreed  and  declared  that  it  shall  be  lawful  for 
the  said  inspectors  or  inspector  to  pay  or  direct  to  be 
paid  into  any  bank  they  or  he  may  approve  of.  and  in 
such  account  as  they  or  he  shall  think  best,  all  monep 
not  immediately  wanted  for  the  purposes  of  these  presents. 
And  further,  that  they  or  he  shall  from  time  to  time, 
when  and  as  often  as  the  moneys  in  hand  shall  in  their 
or  his  opinion  be  sufficient,  after  allowing  for  current 
expences,  to  pay  a  rateable  dividend  to  the  said  creditors, 
declare  and  pay  such  dividend  accordingly,  but  the 
amount  of  such  dividend,  and  the  mode  and  place  of 
payment  thereof,  shall  be  in  the  discretion  of  the  said 
inspectors  or  inspector.  Provided  always  and  it  is 
hereby  agreed  and  declared,  that  in  case  any  dividend 
or  dividends  as  aforesaid  shall  be  declared  before  aU  tbe 
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said  creditors  shall  have  executed  or  assented  to  these        1865. 


▼. 
Jat. 


presents,  the  said  inspector  or  inspectors  shall  retain      Hnmu- 

or  direct  the  retention  of  a  sufficient  sum  or  sums  for 

the  purpose  of  paying  a  like  rateable  dividend  to  any 

creditor  or  creditors  who  shall  not  have  executed  or 

assented  to  the  same  or  the  amount  of  dividend  payable 

on  whose  debt  shall  not  have  been  ascertained*  and 

shall  afterwards  pay  or  cause  to  be  paid  such  dividend 

to  such  creditor  or  creditors  upon  his  or  their  request 

in  writing  or  on  the  amount  of  dividend  payable  on 

his  or  their  debt  being  ascertained,  or  in  case  no  such 

retention  shall  have  been  made  by  or  by  the  direction 

of  the  said  inspectors  or  inspector,  they  or  he  shall^  out 

of  the  moneys  from  time  to  time  in  hand  (after  allowing 

for  current  expences),  pay  or  direct  the  payment  to 

such  creditor  or  creditors  upon  such  request  or  on  the 

amonnt  of  dividend  payable  on  his  or  their  debt  being 

ascertained,  a  rateable  dividend  or  dividends  on  the 

amonnt  of  his  or  their  debt  or  debts  before  any  further 

dividend  shall  be  paid  to  the  general  body  of  creditors, 

but  80  as  not  to  disturb  any  dividend  or  dividends  which 

may  previously  have  been  paid  to  the  general  body  of 

creditors. 

Averment :  that  three  fourths  in  value  of  the  creditors 
of  the  defendant,  whose  debts  respectively  amounted  to 
10/.  and  upwards,  executed  the  deed,  or  in  writing 
assented  thereto  or  approved  thereof. 

Demurrer  and  joinder. 

Joseph  Browfii  in  support  of  the  demurrer. — It  is  fully 
established  that  any  composition  deed  is  void  which 
places  non  assenting  creditors  in  a  worse  position  than 

VOL.  VI.  8  a  9.  ft  •• 
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1865.  those  who  assent  to  the  deed;  Uderton  v.  Jewell  {a), 
HsRKu-  Martin  v.  Oribhle  (4),  Ex  parte  Cochbum  in  re  Smith  and 
Liwioz  Laxton  (c),  Forsyth  on  Campoiition  toUk  Creditors^  p.  88, 
3rd  ed. ;  and  Armitage  v.  Barker  (d)  is  an  express  aatho- 
rity  that  no  restraint  must  be  imposed  on  non  assenting 
creditors  as  a  condition  of  their  obtaining  the  fall 
benefit  of  such  a  deed.  Now  the  clause  in  this  deed 
which  authorizes  the  inspectors  to  retain  the  dividends 
of  the  non  assenting  creditors  until  they  make  a  request 
in  writing  for  them,  creates  an  inequality  between 
them  and  the  assenting  creditors,  for  its  object  was 
to  compel  all  creditors  to  give  a  virtual  assent  in 
writing  to  the  deed  before  they  could  get  any  divi- 
dend. [He  took  some  other  objections  to  which  it  is 
unnecessary  to  refer.] 

Ltuh  {Hannen  with  him),  contrit,  was  directed  to  con- 
fine himself  to  the  above  point. — This  clause  does  not 
impose  any  unreasonable  condition  on  non  assenting 
creditors.  Its  object  was  to  enable  the  inspectors  to 
examine  into  all  claims  made  on  the  estate  before  thejr 
allowed  them,  and  is  in  reality  for  the  benefit  of  creditors 
who  are  either  not  known  or  whose  claims  have  not 
been  ascertained.  A  written  request  for  money  is  not 
equivalent  to  assenting  to  the  deed.  A  similar  objection 
might  have  been  taken  in  Wells  v.  Hacon  (e),  but  was 
not.  The  inspectors  have  no  power  to  act  until  the 
deed  has  been  subscribed  by  the  legal  number  of 
creditors.     [He  also  cited  Mare  v.  UnderhiU  (/).] 

(a)  16  C.  B.  jST.  8.  142.  (6)  3  JSl  #  a  681. 

(c)  33  i.  /.  Bani.  17;  10  Jur,  y.  8.  W3. 

(if)  10  i.  T.  N.  8.  626.  («)  6  A  #  A  196. 

(/)4B.#Aa66. 
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Joseph  Brown,  in  reply.  1866, 


Z.SWICS 
▼. 


CocKBURN  C.  J.    All  the  questions  that  have  arisen 
in  this  case  except  one  are  involved  in  the  case  of  Sirick         ^^^' 
V.  De  Mattos  (a),  now  pending  in  the  Exchequer  Cham- 
ber(i),  and  we  therefore  need  not  concern  ourselves 
with  them. 

One  question  raised  by  Mr.  Broum  however  remains. 
He  says^  that  by  this  deed  the  inspectors  are  authorized 
to  retain  a  sum  of  money  for  the  purpose  of  paying  a 
diridend  to  non  assenting  creditors  and  creditors  the 
amount  of  whose  claims  have  not  yet  been  ascertained^ 
and  that  the  inspectors  shall  pay  the  amount  of  the 
dividend  to  such  creditors  on  their  request  in  writing. 
It  was  argued  by  Mr.  Braicn  that  the  effect  of  this  is 
to  place  the  non  assenting  creditors  in  a  position  of 
inequality  with  the  assenting  creditors^  and  that  its 
object  was  thereby  to  compel  such  non  assenting 
creditors^  by  demand  in  writings  to  do  what  virtually 
was  an  assent  to  the  terms  of  the  deed.  I  was  struck 
by  the  ingenious  way  in  which  that  was  put,  but  the 
position  is  not  tenable.  The  Courts  of  law  have  put 
on  sect  192  of  The  Bankruptcy  Act,  1861,  24  &  25 
Vict.  c.  184,  the  construction,  that  although  by  that 
section,  upon  three^fourths  in  value  of  the  creditors 
assenting  to  the  deed  of  arrangement  it  shall  be  as 
binding  on  creditors  who  did  not  assent  as  on  those 
who  did,  still  the  executing  and  assenting  creditors  can- 


(a)  a  jsr.  #  c  ^ 

{h)  Strifik  7.  Jk  Mattes  does  not  appear  to  have  been  brought  into 
the  Exchequer  Chamber,  but  another  case  on  the  same  deed,  Woods  t. 
De  MaHo9^  ZH.^O.  967,  was,  and  ths  judgment  given  in  the  former 
eaaonpfafild, 
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1865.  not  insert  in  the  deed  terms  which  are  unreasonable. 
Hernu.  Therefore  the  question  here  is,  is  this  provision  unrea- 
LEwicz  sonable  as  placing  non  assenting  creditors  in  a  podtion 
^^^'  of  inequality  with  those  assenting?  All  required  of  the 
former  is,  that  before  they  receive  their  dividend  they 
shall  make  a  requisition  in  writing ;  and  if  the  object  of 
that  appeared  to  be  to  compel  an  assent,  I  should  agree 
with  Mr.  Broton  that  it  is  unreasonable.  But,  looking 
at  this  deed  in  all  its  bearings,  that  is  not  its  purpose. 
It  is  to  be  worked  under  sect  192,  and  full  justice  done 
to  all  parties ;  and  so  far  from  this  clause  being  preju- 
dicial to  the  non  assenting  creditor,  it  is  for  his  benefit 
Instead  of  giving  the  inspectors,  who  have  suffident 
funds  in  their  hands,  power  to  dispose  of  them  without 
reference  to  the  rights  of  the  non  assenting  creditors, 
a  condition  is  imposed  on  them  to  retain  in  their  hands 
a  sum  for  the  purpose  of  paying  creditors  who  have  not 
executed  or  assented  to  the  deed,  as  well  as  for  the 
protection  of  creditors  the  amount  of  the  dividend  on 
whose  debts  has  not  been  ascertained.  All  that  those 
persons  are  required  to  do  is  to  make  a  demand  in 
writing,  the  object  of  which  is  to  enable  the  inspectors 
to  see  if  those  claims  are  such  as  they  ought  to  recog- 
nise, or  ascertain  the  amount  on  which  a  dividend  should 
be  paid.  At  all  events  it  is  not  a  device  for  the  purpose 
of  compelling  assent  to  the  deed,  although  it  certainly 
does  impose  on  non  assenting  creditors  something  to 
which  assenting  creditors  are  not  liable,  and  therefiire 
the  former  are  so  fiyc  in  something  like  a  position  of 
inequality  with  the  latter.  Still  we  must  look  to  the 
substantial  effect  of  the  deed,  and  not  hold  it  unreason- 
able because  there  is  imposed  on  one  class  of  creditorB 
some  condition  so  sma]l  that  no  man  could  coniplain 
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of  it  even  aa  inoonTenient.  The  object  of  the  statute  i8G5. 
was  to  work  out  the  distribution  of  the  effects  of  jaEBKu^ 
inaolrents  among  their  creditors,  which  it  would  be 
impossible  to  do  if  we  were  to  hold  that  any  trifling  ^^^ 
difference  of  this  kind  would  vitiate  a  composition  deed. 
The  maxim  de  minimis  non  curat  lex  is  applicable  here* 

Crokfton,  Blackburn  and  Shee  JJ.  concurring, 

Judgment  for  the  defendant. 


Ex  parte  Pyke-  junew^h 

1.  The  same  honour  and  the  same  integrity  which  are  essential  to  the  Professi&tial 
character  and  position  of  a  baxrister  are  also  necessaiy  to  the  character  mi»eo»durt. 
and  podtion  of  an  attorney.  JH^harrimj. 

2.  Per  CocIAum  C.  J.    The  acting  in  contravention  of  the  conven-    Re-udmiasiun 
tiooal  regolations  of  either  branch  of  the  profession  is  aTiolation  of  of  attorney. 
hoDoorable  feeling. 

3.  An  attorney  whose  name  was  struck  ofif  the  roll  at  his  own  request 
was  called  to  the  bar,  and  afterwards  disbarred  on  the  charges  of  "  par- 
ticipaUng  by  preyious  agreement  in  the  profits  of  an  attorney/'  and  in 
one  paitieiuar  case  of  having  "  acted  both  as  counsel  and  attorney." 
After  a  lapse  of  twenty  years  he  applied  for  leave  to  be  readmitted  an 
attorney.  The  Court  refused,  unless  he  could  satis^  them  by  thi^ 
testimony  of  truatwoiihv  persons  (especially  members  of  the  profession) 
that  his  conduct  and  character  had  oeen  unimpeached  and  unimpeach- 
able in  the  meantime ;  but  afterwards  dispensed  with  this  on  his  shewing 
that  he  could  not  obtain  such  testimony  in  consequence  of  his  having 
lived  during  that  period  in  complete  retirement. 

OTAMMJSRS,  in  Hilary  Term,  January  Slst,  moved 
that  Mr.  H.  H.  Pyke  be  re-admitted  as  an  attorney. 
It  appeared  by  the  affidavits  that  Mr.  Pyke,  having 
been  originally  an  attorney,  was  struck  off  the  roll  at 
his  own  request,  and  called  to  the  bar  by  the  Honorable 
Society  of  Qray^s  Inn,  in  January^  1838.  In  October, 
1848,  he  was  summoned  before  the  benchers  of  that 
Sodety  on  the  charges  of  **  participating  by  previous 
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1866,  agreement  in  the  profits  of  an  attorney/*  andhi  one  pw- 
"■]^~^  ticular  case  of  having  "acted  both  as  counsel  and 
^^^^'  attorney."  On  these  charges  he  was  shortly  after  dis- 
barred, which  decision  was  affirmed  by  the  Jndgea  at 
Serfeants*  Inn,  to  whom  he  had  appealed.  In  1845 
he  applied  to  this  Court  to  be  readmitted  to  practice  as 
an  attorney,  but  the  application  was  refosed.  Since 
that  time  he  kept  up  his  professional  knowledge 
by  reading,  and  carried  on  the  business  of  a  law  and 
general  agent,  first  as  assistant  to  his  father,  and  after- 
wards on  his  own  account.  He  had  suftered  much  both 
in  health  and  circumstances  from  being  deprived  of  his 
business.— Although  Mr.  Pi/ke  will  not  be  restored  to 
the  bar,  there  is  no  reason  why  he  should  not  be 
readmitted  to  the  profession  of  an  attorney.  The  offences 
charged  against  him  are  merely  breaches  of  the  con- 
ventional usages  of  the  bar,  if  even  that  [Coekburn 
C.  J.  The  acting  in  contravention  of  the  oonventtonal 
regulations  of  either  branch  of  the  profession  is  a  viola* 
tion  of  honourable  feeling.  We  must  assume  that 
what  was  done  by  the  benchers  was  rightly  done.] 
Even  supposing  Mr.  I^ke  had  done  something  affecting 
hia  status  as  an  attorney,  the  Court  will  not  on  that 
account  keep  him  from  the  profession /or  «wr;  Hex  v. 
Greenwood  (a).  In  an  Anonymous  Case  (b)  a  solicitor 
was  struck  off  the  rolls  for  misconduct  at  the  instance 
of  the  Law  Society  of  Birmingham.  After  ten  years, 
having  suffered  great  privation  and  borne  an  irre- 
proachable character  as  attested  by  a  memorial  signed 
by  a  very  large  number  of  solicitors,  the  Law  Institu- 
tion and  the  Law  Society  of  Birmingham  offering  no 

(a)  1  W.  BL  222.  (A)  17  Beav.  475. 
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opposition,  he  was  readmitted;  and  a  Bomewhat  similar       1866. 

cue  of  /n  re  Smith  is  there  referred  to*    In  the  first      ^^  parte 

mentioned  of  these  cases  however  there  was  an  imputa« 

tioD  on  the  moral  character  of  the  applicant,  here  there 

18  none.    In  DugdaU^  Orig.Jurid.  810,  ch.  70,  Orders 

made  and  agreed  upon,  to  be  observed  and  kept  in  all 

the  fimr  houses  of  Court  xxii  Junii,  a.d.  m dlvii.,  8  &  4 

Pk  tf  M.,  No.  3.  ''  That  none  attorney  shall  be  admitted 

into  any  of  the  houses.     And  that  in  all  admissions, 

from  henceforth  this  condition  shall  be  implyed ;  that 

if  he,  that  shall  be  admitted,  practise  any  attorneyship, 

that  then  ipso  facto  to   be  dismissed ;   and  to  have 

liberty  to  repair  to  the  inn  of  Chancery  from  whence 

he  came,  or  to  any  other,  if  he  were  of  none  before." 

The  length  of  time  that  has  elapsed  constitutes  no  bar 

to  the  present  application;    Ex  parte  Calland  (a),  Ex 

parte  Brabant  (A). 

Baviil  and  Garth,  for  the  Incorporated  Law  Society. 
—This  is  a  mere  repetition  of  the  application  which 
was  refused  in  1845  ;  1  New  Practice  Catee,  by  BUtlestan 
and  Wise,  880.  [Cochbum  C.  J.  Since  that  time  the 
applicant  has  undergone  an  exclusion  from  the  profession 
of  twenty  years.] 

CocsBVRN  C.  J.  We  think  enough  has  not  been 
done  to  entitle  Mr.  Pi/he  to  be  readmitted  as  an  attorney. 
He  has  not  produced  the  evidence  which  has  been 
required  on  all  similar  occasions  of  good  conduct 
from  the  epoch  when  disbarred  till  the  present  time. 
We  must  take  it  that  the  sentence  of  the  benchers 
of  Ora/s  Inn,  confirmed  by  the  Judges,  was  perfectly 

(a)  2B.^A,  yir>,  note  («).  (b)  7  -Dow*/.  622. 
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1865.       right,   and   that    the    conduct   on    which    Mr.  Pfie 
Ex  part©      ^^  charged  and  found  guilty  was  such  as  rendered 

^^^  him  an  unfit  person  to  be  at  the  bar.  And  there  is 
nothing  we  should  more  anxiously  uphold  than  the 
principle  that  the  same  honour  and  the  same  miegntj 
which  are  essential  to  the  character  and  position  of  a 
barrister  are  also  necessary  to  the  character  and  position 
of  an  attorney.  I  quite  fed  that  the  individual  who, 
in  consequence  of  dishonest  or  dishonourable  coudoct, 
is  unfit  to  be  at  the  bar,  ought  not  to  be  admitted  to 
the  other  branch  of  the  profession. 

Still  I  cannot  help  feeling,  both  on  principle  and 
precedent,  that  sentences  of  exclusion  from  eitiier 
branch  of  the  profession  need  not  necessarily  be  exdn- 
sions  for  ever.  And  when  we  find  that  a  gentleman 
has  sufiiered  twenty  years  exclusion,  and  that  the  sentence, 
however  right,  has  had  the  salutary  efiect  of  awakening  . 
in  him  a  higher  sense  of  honour  and  duty,  we  should 
not  be  inexorable.  We  ought  to  look  at  this  question 
as  if  Mr.  I^ke  never  had  been  on  the  roll  of  attorneys, 
and  never  removed  from  that  roll  to  be  admitted  a 
barrister.  Suppose  him  simply  a  member  of  the  bar  and 
disbarred,  and  that  after  a  lapse  of  twenty  years^  having 
articled  himself  to  an  attorney  and  passed  his  examina- 
tion, he  applied  to  be  admitted  an  attorney,  would  what 
has  taken  place  be  an  insuperable  bar?  That  would 
depend  on  how  iar  the  Examiners  (or  the  Coort  if 
appealed  to)  felt  that  in  the  interval  his  conduct  had 
been  so  irreproachable  that  notwithstanding  a  delin- 
quency in  early  life  he  might  be  safely  entrusted  with 
the  affitirs  of  clients,  and  admitted  to  an  honourable  pro- 
fession without  that  profession  suffering  degradation. 
We  ought  not  to'  look  at  applications  to  strike  off  the 
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loUs  or  readmit  to  them  with  respect  to  the  punishment  i865. 
of  the  individual  himself.  We  have  a  duty  to  perform  Exparta 
to  the  suitors  of  the  Court,  and  to  the  profession  of  the  ^^^"' 
law,  to  see  that  the  persons  admitted  to  it  are  persons 
on  whose  integrity  and  honour  reliance  may  be  placed. 
Still,  if  we  are  satisfied  that  the  conduct  of  the  man 
bas  been  such  as  to  inspire  confidence  in  his  character, 
we  might  admit  or  readmit  him.  Therefore,  if  Mr.  I^he 
win  satisfy  us  by  the  testimony  of  trustworthy  persons 
(especially  members  of  the  profession)  that  in  whatever 
business  he  has  since  been  engaged,  whether  assisting 
his  father  as  law  agent  or  as  law  agent  on  his  own 
sooount,  his  conduct  and  character  have  been  unim* 
peached  and  unimpeachable,  we  might  grant  his  appli- 
cation. But,  as  it  stands,  we  have  nothing  but  the 
simple  fact  that  he  was  disbarred  as  an  unfit  person  to 
practice  at  that  branch  of  the  profession ;  and  so  long 
as  that  stands  alone  we  cannot  give  efiect  to  the  appli- 
cation which  has  been  made  by  Mr.  Siammers  with  the 
greatest  ability  and  propriety. 

BuiCKBURN  and  Mellor  JJ.  concurring, 

Application  refused. 

Siammers  now  renewed  the  application  on  an  affidavit 
of  Mr.  I\fke,  which  gave  the  history  of  his  life  since  he 
was  disbarred.  It  stated  in  detail  the  places  where  he 
resided :  that  he  had  never  since  been  accused  of  crime 
or  wrong,  or  been  in  debt,  and  had  conducted  himself 
''with  undeviating  integrity  and  rectitude;''  that  he 
had  formed  no  connexions,  being  utterly  secluded  from 
the  world,  and  was  unknown  even  to  his  tradesmen. 
That  he  had  applied  to  several  gentlemen  of  the  bar 
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1866i  ^^^  formerly  knew  him  to  certify  to  his  good  amduct 
j,^    ^      dtiring  that  period,  but  they  refused  on  the  ground  that 

Ptkb.  they  had  lost  sight  of  Iiim.  He  produced  a  letter 
ih>m  the  Master  of  the  Rolls^  one  of  the  benchers  of 
Oray^i  Inn,  stating  that  in  his  opinion  nothing  appeared 
during  the  investigation  there  vhich  ought  to  disen- 
title him  to  be  readmitted.  Also  a  letter  from  the 
Lord  Chief  Baron  that  in  his  opinion  the  exclusion  had 
been  long  enough.  And  lastly,  a  letter  written  by  the 
Steward  of  Orat/'s  Inn  by  command  of  the  benchen, 
saying  that  nothing  disclosed  on  the  former  occasioii 
ought,  after  the  lapse  of  time,  to  prevent  his  being 
restored  to  the  rolls. 

Garths  for  the  Incorporated  Law  Society,  urged  that 
the  applicant  ought  to  be  re-examined,  and  cited  an 
instance  where  this  was  done. 

The  Court  however  said,  although  they  had  required 
Mr.  Pt/ke  to  produce  testimonials  of  his  good  conduct 
since  he  was  disbarred,  they  would  not  expect  him  to 
perform  impossibilities;  and  that  the  circumstance  of 
his  having  lived  in  complete  retirement  fiilly  explained 
the  absence  of  such  testimonials. 

Application  granted. 
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declaration  alleged  that  before  the  passing  and  negligence 


Wtatt  against  The  Gbeat  Western  Railway  Tuuda^ 

Company.  '■ — 

BaUwaya 

iM_«  ,,  ..         -        .,.  ,.,  Clauses  Con- 

A  nulwaj  Company  actug  under  the  provisions  of  special  Acts,  wnieh  aoHdaiion  Act 

emboditdTlie  Biflwi.^  CUnses  Consolidation  Aet»  1845,  Sifd  Viet,  1845,  8  ^  9   ' 

€,  20^  eonstrocted  a  railway  crossing  a  highway  on  a  level,  and  in  com-  yict,  c.  20., 

phttuM  with  M.  46^  47  of  tiiat  statnta  er^ted  at  the  crossine  suf&dent  m.  46,  47.  * 

gtta%  bnt  did  not  employ  persons  to  open  and  shnt  them.    The  plaintiff  Railway  cross- 

cofiiing  along  the  h%hway  at  night  arrived  at  the  crossing,  and  finding  {^  highway 

no  Mnon  in  attendance  to  open  the  cates  proceeded  to  open  them  him-  on  a  level,  * 

selt  and  was  iiynred  in  consequence :  neld,  per  Cockbum  C.  J.,  Crom^tcn  Negligence  of 

aad  8kee  JJ^  dvaantiente  Blackburn  J.,  that  he  had  no.  right  of  action  Company 

against  the  Company.  respecting 

THE 

coming  into  force  of  an  Act  of  Parliament  passed 
in  the  27th  year  of  the  reign  of  Her  Majesty  Qneen 
Vietaria,  entitled  "An  Act  for  the  amalgamation  of  TTie 
WeH  Midland  Railway  Company  with  The  Great  Wes^ 
tern  Railway  Company,  and  for  other  purposes"  (a),  and 
after  the  passing  and  coming  into  force  of  "  The  Rail- 
ways Clauses  Consolidation  Act,  184B''  (6),  a  certain 
other  Act  of  Parliament  called  "The  Oxford,  Worcester 
and  Woherhampton  Railway  Act,  1846/'  (c),  was  passed 
and  came  into  force,  and  with  which  said  Act  The  Rail- 
ways Clattses  Consolidation  Act,  1845,  was  incorporated, 
and  by  which  Oxford,  Worcester  and  Wolverhampton 
Railway  Act  a  certain  railway  and  works  therein  men- 
tioned were  authorized  to  be  constructed  and  made  and 
maintained  by  The  Oxford,  Worcester  and  Wolverhamp- 
ton Railway  Company  therein  mentioned,    and  which 

(a)  xxvi  &  xxvii  Vict,  c,  cxiii.  (6)  8  &  9  Viet.  c.  20. 

{C}  S  &  9  Vict,  c,  cbaadr. 
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railway  and  works  were  accordingly  constructed ;  and 
afterwards,  by  another  Act  of  Parliament  passed  before 
the^first  mentioned  Act^  the  railway  and  works  became 
and  were  vested  in  and  belonged  to  a  Company  called 
The  West  Midland  Railway  Company ;  and  afterwards, 
and  after  the  passing  and  coming  into  force  of  the  first 
mentioned  Act  of  Parliament^  and  before  and  at  the 
time  of  the  neglect  of  duty  and  negligence  by  the  de- 
fendants hereinafter  mentioned,  the  railway  became  and 
was  vested  in  the  defendants  under  the  provisions  of  the 
first  mentioned  Act^  and  was  in  the  possession  of  the 
defendants,  and  the  railway  was  then  worked  and  used 
by    the    defendants,  and    which    railway   crossed   on 
a  level    a   certain    turnpike   road   leading    from   the 
Cross  Hands  on  the  Worcester  and  Oxford  Turnpike  Road 
to  Holford  Bridge  and  other  roads  in  the  counties  of 
Gloucester,  fVarwick  and  Worcester,  and  passing  through 
Chipping  Camden  in  the  county  of  Gloucester  to  Elrbig- 
tony  in  the  same  county ;  and  under  and  in  pursuance  of 
the  provisions  of  The  Railways  Clauses  Consolidation 
Act,  184(5,  in  that  behalf,  certain  gates  had  before  the 
times  aforesaid  been  erected^  and  at  the  times  aforesaid 
were  maintained  by  the  defendants,  according  to  the  pro- 
visions of  The  Railways  Clauses  Consolidation  Act,  1845, 
across  the  turnpike  road  on  each  side  of  the  railway 
where   it   communicated  with   the   road,  and   which 
gates  were  of  such  dimensions  and  were  so  constructed 
as,  when  closed,  to  fence  in  the  railway  from  the  turn- 
pike road,  and  wholly  to  prevent  horses  and  carriages 
travelling  upon  and  along  the  turnpike  road  from  passing 
upon  the  turnpike  road  across  the  railway,  and  which 
gates  were  also  so  constructed  and  hung  that  the  same. 
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when  open^  would  shut  themselyes  across  the  turnpike 
load  by  their  own  weight,  and  which  gates  the  defendants, 
according  to  the  provisions  of  the  Acts  of  Parliament, 
kept  constantly  closed  across  the  turnpike  road  except 
during  the  time  when  horses,  cattle,  carts  or  carriages, 
passing  along  the  turnpike  road,  had  to  cross  the 
railway :  Tet  the  defendants,  not  regarding  the  pro- 
yisions  of  those  Acts,  nor  their  duty  in  that  behalf,  did 
not  employ  any  proper  person  or  persons  to  open  and 
shut  the  gates,  for  the  passage  there  through  of  horses, 
cattle,  carts  and  carriages,  passing  along  the  turnpike  road 
across  the  railway  on  the  level,  and  to  watch  and  super- 
intend the  level  crossing,  and  the  defendants  negligently 
and  improperly  left  the  gates  wholly  without  any  proper 
person  or  persons  whatever  to  open  and  shut  the  same  for 
the  passage  there  through  of  horses,  &c.,  passing  along  the 
turnpike  road  across  the  level  of  the  railway,  and  also 
negligently  and  improperly  left  the  level  crossing  with- 
out any  person  or  persons  whatsoever  to  watch  and  su- 
perintend the  same :  and  that  the  plaintiff  was  travelling 
along  the  turnpike  road  in  a  carriage  drawn  by  a  horse 
upon  a  journey  from  Chipping  Camden  to  Elrington^  and 
necessarily  had  occasion  to  cross  and  was  desirous  of 
crossing  the  railway  at  the  level  crossing  with  the  horse 
and  carriage  through  the  gates,  and  by  reason  of  the 
defendants'  neglect  of  duty  and  negligence  the  plaintiff 
was  unable  so  to  cross  the  railway  and  to  proceed  upon 
his  journey  without  himself  necessarily  opening  the  gates 
m  order  to  enable  tbe  horse  and  carriage  to  pass  through 
the  same  and  across  the  railway  at  the  crossing,  and 
that  before  he  himself  opened  the  gates  he  waited  for  a 
reasonable  time  for  some  Bucb  proper  person  or  persons 
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for  and  on  behalf  of  the  defendants  to  oome  to  and 
open  the  gates  in  order  to  allow  the  plaintiff  and  the 
horse  and  carriage  to  pass  through  the  gates  across  the 
railway^  and  the  plaintiff  used  ail  reasonable  means  to 
call  the  attention  of  and  to  make  known  to  any  person 
or  persons  having  the  care  or  management  of  the  rail- 
way there^  or  the  care  and  superintendence  of  the  gates 
and  level  crossing,  his  desire  and  that  he  required  to 
pass  through  the  gates  with  the  horse  and  carriage  and 
to  have  the  gates  opened  for  that  purpose^  but  no  peraon 
whatever  appeared  or  came  to  open  the  gates^  and 
there  was  no  person  whatever  to  open  the  gates  for 
the  plaintiff  in  that  behalf,  and  by  reason  whereof 
the  plaintiff,  in  order  to  proceed  upon  his  jomneyi 
was  necessarily  forced  and  obliged  to  and  did  open 
the  gates  himself,  and  pass  through  the  same  over 
the  railway  by  the  level  crossing;  and  it  being  then 
night  time  and  dark,  and  the  plaintiff  having  passed 
through  one  of  the  gates  with  the  horse  and  carriage 
on  to  the  crossing,  and  having  set  open  the  other  of 
the  gates  was  getting  into  the  carriage  in  order  to 
drive  through  the  last  mentbned  gate,  when  without 
any  de&ult  on  his  part,  whilst  the  plaintiff  was  passing 
through  the  same  gate  with  the.horse  and  carriage,  the 
last  mentioned  gate,  by  its  own  weight,  flew  back  and 
shut  itself  across  the  turnpike  road,  and  in  so  doing  the 
gate  struck  the  horse  with  great  violence  and  drove  it 
back,  and  thereby  caused  the  horse  to  swerve  suddenly 
round  and  become  xmmanageable,  whereby  the  plabtiff 
was  thrown  out  of  the  carriage  upon  the  railway  and 
was  thereby  greatly  hurt,  fcc,  and  was  prevented  for  a 
long  time  from  attending  to  his  trade  and  businaas,  fee. 
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Demurrer^  and  joinder  in  demurrer. 

The  question  turned  on  the  following  clauses  of  The 
Railways  Clauses  Consolidation  Act,  1845,  8  &  9  Vict. 
c.20.1 

''And  with  respect  to  the  crossing  of  roads,  or  other 
interference  therewith,  be  it  enacted  as  follows : — 

"  Sect  46.  If  the  line  of  the  railway  cross  any  turnpike 
road  or  public  highway,  then  (except  where  otherwise 
provided  by  the  special  Act)  either  such  road  shall  be 
carried  over  the  railway,  or  the  railway  shall  be  carried 
over  such  road,  by  means  of  a  bridge,  of  the  height  and 
width  and  with  the  ascent  or  descent  by  this  or  the 
special  Act  in  that  behalf  provided ;  and  such  bridge, 
with  the  immediate  approaches,  and  all  other  necessary 
works  connected  therewith,  shall  be  executed  and  at 
all  times  thereafter  maintained  at  the  expense  of  the 
Company :  Provided  always,  that,  with  the  consent  of 
two  or  more  justices  in  petty  sessions,  as  after  men- 
tioned, it  shall  be  lawful  for  the  Company  to  carry  the 
railway  across  any  highway,  other  than  a  public  carriage 
road,  on  the  level. 

"  Sect  47;  If  the  railway  cross  any  turnpike  road  or 
pubUc  carriage  road  on  a  level,  the  Company  shall  erect 
and  at  all  times  maintain  good  and  sufficient  gates  across 
such  road,  on  each  side  of  the  railway  where  the  same 
shall  communicate  therewith,  and  shaU  employ  proper 
persons  to  open  and  shut  such  gates ;  and  such  gates 
shall  be  kept  constantly  closed  across  such  road  on  both 
sides  at  Che  railway,  except  during  the  time  when  horses^ 
csttle,  carts,  or  carriages  passing  along  the  same  shall 
have  to  cross  such  railway;  and  such  gates  shall  be 
of  such  dimensions  and  so  constructed  as  when  closed 
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to  fence  in  the  railway^  and  prevent  cattle  or  hones 
passing  along  the  road  from  entering  upon  the  railway ; 
and  the  person  intrusted  with  the  care  of  such  gates 
shall  cause  the  same  to  be  closed  as  soon  as  such  horses, 
cattle^  carts^  or  carriages  shall  have  passed  through  the 
same,  under  a  penalty  of  40s.  for  every  default  therein : 
Provided  always,  that  it  shall  be  lawful  for  the  Board  of 
Trade^  in  any  case  in  which  they  are  satisfied  that  it 
will  be  more  conducive  to  the  public  safety  that  the  gates 
on  any  level  crossing  over  any  such  road  should  be 
kept  closed  across  the  railway,  to  order  that  such  gates 
shall  be  kept  so  closed,  instead  of  across  the  road,  and 
in  such  case  such  gates  shall  be  kept  constantly  dosed 
across  the  railway,  except  when  engines  or  carriages 
passing  along  the  railway  shqjl  have  occasion  to  cross 
such  road,  in  the  same  manner  and  under  the  like 
penalty  as  above  directed  with  respect  to  the  gates 
being  kept  closed  across  the  road/' 


T,  J.  Clark  (J.  Digly  with  him),  in  support  of  the 
demurrer. —  The  defendants  were  not  guilty  of  any 
breaich  of  duty,  and  if  they  were  the  damage  which 
happened  to  the  plaintiff  was  not  the  necessary  conse- 
quence of  it  The  statute  empowers  the  Company  to 
shut  in  the  railway  from  the  highway  by  gates,  and 
directs  them,  for  the  good  of  the  public,  to  keep  persons 
to  open  and  shut  those  gates  as  occasion  requires.  The 
plaintiff  was  desirous  to  cross  the  line,  and  without 
waiting  for  the  proper  persons  to  open  the  gates  pro- 
ceeded to  do  so  himself,  and  was  injured  in  consequenoa 
[^Blackburn  J.  Was  the  plaintiff  bound  to  wait  all 
night  for  those  persons?]     If  there  was  any  undue 
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delay  in  their  coming  be  would  have  his  remedy  against 
the  Company.  The  declaration  does  not  allege  that 
there  was  any  necessity  for  opening  the  gates  when 
he  did:  and  it  wonld  be  very  dangerous  if  all  per- 
sons had  a  right  to  do  this  whenever  the  servants  of 
the  Company  are  absent.  A  man  driving  a  spirited 
horse,  or  a  child  driving  cattle,  or  even  a  person  wishing 
to  cross  the  railway  for  his  pleasure,  might  set  up 
the  same  excuse  as  the  plaintiff.  This  is  like  the  case 
where  a  highway  is  obstructed  by  a  trench,  and  a  man 
and  his  horse  fall  into  it.  [Cockhurn  C.  J.  referred  to 
Clayards  v.  Dethick  (a),  and  Blackburn  J.  to  Thompson 
V.  ITie  North  Eastern  Railway  Company  (A).] 
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Sir  G,  Honymany  control. —  It  would  be  a  serious 
matter  to  hold  that  the  plaintiff  had  no  right  to  cross 
the  railway  at  the  time  he  did,  for  there  might  be  no 
other  convenient  way  for  him  to  proceed  to  his  destina- 
tion. [Crompton  J.  This  seems  like  the  case  of  a  man 
who  is  hurt  in  the  attempt  to  dimb  a  high  gate  ?]  The 
Company  are  empowered  to  carry  their  railway  either 
over  or  under,  or  on  a  level  with  the  highway ;  but  if  they 
choose  the  latter  course,  they  must  place  persons  on  the 
spot  to  open  and  shut  the  gates  in  order  that  the  public 
traffic  may  not  be  impeded.  The  Legislature  never  in- 
tended to  give  railway  Companies  power  to  block  up 
pubUc  highways,— their  right  to  do  so  is  conditional;  as 
fiirther  appears  from  this,  that  no  penalty  is  imposed  on 
them  for  not  having  persons  to  open  the  gates  for  vehicles, 
although  there  is  a  penalty  on  the  person  intrusted  with 
the  care  of  the  gates  for  not  closing  them  after  vehicles 
are  past    The  accident  here  arose  firom  the  neglect  of 

(a)  12  Q.  B  439.  {h)  2  B.  f  S.  106. 

VOL.  VI.  3   B  B,  &   8. 
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the  servants  of  the  Company,  \^Cockbum  C.  J.  A 
train  might  have  come  along  while  the  gates  were  open 
and  killed  a  man.  Blackburn  J.  These  gates  are  for 
the  purpose  of  preventing  straying  cattle  from  getting 
upon  the  railway  as  well  as  to  warn  human  beings  of 
danger.]  A  man  has  a  right  to  remove  a  log  which 
impedes  him  on  the  highway  so  long  as  he  does  not  do 
it  in  a  negligent  manner.  Where  a  railway  Company 
were  empowered  by  statute  to  obstruct  highways,  with 
the  condition  that  they  should  make  equally  convenient 
roads  for  passengers  as  near  as  possible  to  the  roads  cut 
through,  they  were  held  indictable  for  not  having  made 
such  roads ;  Reff,  v.  Scoit  (a). 


T.  J.  Clark,  in  reply. — The  act  of  the  defendants 
here,  or  the  act  of  the  person  who  leaves  a  log  on  the 
highway,  is  not  the  cause  of  the  mischief  resulting  to 
a  party  thereby  if  he  contributed  to  it  by  his  own 
negligence.  The  plaintiff  was  bound  to  shew  an  abso- 
lute necessity  for  his  crossing  the  line;  Dimes  v. 
Petley  (b).  [Blackburn  J.  There  it  was  not  necessary 
for  the  ship  to  enter  the  docks,  but  here  the  plaintiff 
could  not  use  the  railway  without  using  these  gates.] 
In  £l!is  V.  South  Western  Railway  Company  (c)  Pollock 
C.  B.  said,  *^  I  cannot  adopt  the  suggestion  of  the 
plaintiff's  counsel,  that  because  foot  passengers  had  a 
right  to  go  along  the  footpath,  they  had  therefore  a 
right  to  prostrate  the  gate.''  [Blackburn  J.  That  is 
clearly  an  obiter  dictum.  The  decision  was,  that  it 
was  a  question  for  the  jury  whether  the  plaintiff  con- 
tributed to  the  accident  by  his  negligence.]  [He  also 
cited  Wilkinson  v.  Fairrie  (rf).] 


(n)  3  Q.  B.  M3. 

{e)  2H.^N.  424.  429. 


(h)  15  ^.2?.  276. 
(d)  I  H.fC.  683. 
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CocKBUBN  C.  J.     Our  judgment  must  be  for  the  de- 
fendants.    I  consider  the  provisions  of  The  Eailways  " 
Clauses  Consolidation  Act,  1845, 8  &  9  Vict.  c.  20.  s.  47., 
as  amounting  yirtually  to  a  prohibition  to  the  public 
to  pass  over  a  railway  under  the  circumstances  here  set 
forth.     By  that  statute  the  Legislature  not  only  au- 
thorize railway  Companies  to  make  railways,  but  add 
an  enactment  by  which  they  enjoin  them  to  obstruct 
public    highways.      This    is    not,    therefore,    like    a 
common  obstruction— it  is  an  obstruction  created  by 
injunction  of   the  Legislature.     When  we    come   to 
look    at    the    section,    this    is    as   plain    as    if   they 
had  said  ''whereas  it  is  expedient  that  the  highway 
should    be    obstructed    to    this    extent  that  no  one 
shall  pass  across  it  except  under  such  circumstances  as 
are  consistent  with  safety ;  there  shall  be  gates  of  a 
certain  character,  and  those  gates  are  to  be  kept  con- 
stantly closed,  and  when  circumstances  justify  their  being 
opened  with  due  regard  to  safety,  persons  employed  by  the 
railway  Company  shall  open  them,  and  when  the  occasion 
has  ceased  shall  close  them.''     I  understand  that  as  a 
prohibition  to  the  public  to  pass  over  the  railway  except 
under  those  circumstances ;  but  I  go  farther,  and  say  that 
I  think  the  Company  are  required  to  keep  those  gates  so 
closed  that  no  one  can  open  them  without  breaking  the 
gates.    For,  although  it  is  true  that  when  there  is  an 
obstruction  to  a  highway  any  person  has  a  right  to  get 
rid  of  the  obstruction,  that  does  not  apply  to  obstructions 
enjoined  by  statute.     Therefore  the  plaintiff  was  clearly 
wrong  in  attempting  to  open  these  gates  as  he  did.   I  do 
not  mean  to  say  he  would  not  have  had  his  remedy 
against  the  Company  if  they  disregarded  the  statutory 
injunction  by  not  having  persons  on  the  spot  at  fitting 
3  B  2 
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times  for  crossing  the  line,  and  he  was  exposed  to  incon- 
venience thereby.  It  is,  however,  a  very  different  thing  to 
say  that,  if  he  takes  on  himself  to  open  the  gates  and 
mischief  ensues  to  him,  he  can  bring  an  action  against 
the  Company ;  it  would  open  the  door  to  very  serious 
consequences  if  we  were  to  say  that,  where  the  L^shi- 
ture  directs  an  obstruction  to  be  made  in  a  highway  bjr 
a  railway  Company,  individuals  may,  in  spite  of  the 
warning  given  by  the  statute  that  no  one  is  to  cross  the 
railway  but  at  particular  times,  take  upon  themselves  the 
risk  which  the  Legislature  intended  to  prevent,  and  then 
visit  on  the  Company  the  mischief  arising  from  their  own 
violation  of  the  statutory  warning.  That  was  never  meant 
Consequently,  the  mischief  done  here  was  a  remote  con- 
sequence of  the  act  of  the  Company,  for  which  they  are 
not  liable. 


Cbompton  J.  The  declaration  in  fact  alleges  that  the 
defendants  had  a  duty  cast  on  them  to  keep  persons  to 
open  and  shut  these  gates  for  horses,  &c.,  when  neces- 
sary, and  that  the  plaintiff  did  attempt  to  open  them,  and 
was  injured  without,  as  he  says,  contributory  neglect  on 
his  part.  It  is  a  nice  point  to  say  whether  there  was 
contributory  negligence  here.  Without  deciding  that, 
which  would  properly  arise  on  the  plea  of  not  guilty,  I 
may  say  this  was  not  a  consequence  of  the  act  of  the 
Company  within  the  rules  of  law  relative  to  damage 
arising  from  breach  of  duty.  Where  any  damage, 
even  none  beyond  delay,  has  arisen  from  a  railway 
Company  not  performing  their  duty,  an  action  lies 
against  them.  But  the  plaintiff  had  no  right  to  take 
on  himself  the  duty  of  opening  and  shutting  these 
gates.     That  would  extend  to  this,  that  a  man  might 
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break  them  down  if  they  were  locked,  which  would 
be  extremely  dangerous,  as  the  object  of  the  Legis- 
latore  was  to  prevent  carriages  or  carts  being  caught 
by  trains.  Now  it  appears  to  me  the  damage  done 
here  does  not  flow  from  the  act  of  the  defendants 
but  from  the  act  of  the  plaintiff  j  namely,  in  con- 
sequence of  his  taking  on  himself  to  open  the  gates 
in  order  to  pass  over.  No  negligence  is  alleged  in 
the  construction  of  them;  they  are  to  be  practically 
swinging  gates.  This  case  is  like  some  of  those  put 
during  the  argument.  I  agree  if  a  man  finds  a  log  on 
a  highway  and  drives  against  it  in  such  a  way  that  a 
jury  find  there  was  no  negligence  on  his  part,  and  is 
overthrown  by  the  log,  he  may  sue  those  who  put 
it  there.  So  if  he  drives  into  a  train,  and  the  jury 
find  there  was  no  negligence  on  his  part.  Suppose,  in 
the  case  of  the  log,  the  man  tries  to  remove  it  and  hurts 
himself,  if  for  instance  a  rupture  comes  on  him,  he  may 
sue.  The  3amage  contemplated  by  the  Act  here  is 
damage  from  trains  coming  backwards  and  forwards. 
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Blackburn  J.  I  have  come  to  a  different  conclusion 
from  my  Lord  and  my  brother  Cromptan  and  also 
my  brother  Shee,  but  we  should  gain  nothing  by 
taking  time  to  consider  the  case.  The  whole  difference 
among  us  arises  on  the  construction  of  the  words  of  The 
Bailways  Clauses  Consolidation  Act,  1845, 8  &  9  Vict  c.  20. 
Here  is  a  public  highway  along  which  the  plaintiff  had 
an  undoubted  right  to  travel,  and  was  travelling,  at  night. 
Although  it  crossed  the  railway  on  a  level,  he  still  had  a 
right  to  cross  the  railway  except  so  far  as  the  statute 
enabled  the  railway  Company  to  place  an  obstruction  on 
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it.  That  brings  us  to  the  construction  of  sect  47,  which 
says :  [His  Lordship  read  the  section].  Now,  if  I  could 
come  to  the  conclusion  of  my  Lord  that,  although  the 
servants  of  the  Company  are  away  and  the  gates  closed, 
a  person  is  bound  to  wait  for  their  return,  I  should 
admit  that  this  plaintiff  has  done  an  illegal  act.  But  on 
looking  at  the  section  I  cannot  come  to  that  conclusion. 
The  plaintiff  had  a  right,  as  all  the  Queen's  subjects 
have,  to  go  along  this  road.  He  may  for  that  purpose 
open  the  gates,  but  is  bound  to  take  great  care  in  so 
doing,  and  if  he  does  not  he  is  responsible,  ciTilly  or 
criminally.  He  must  take  all  reasonable  precaution  for 
his  own  safety,  and  if  he  does  not  and  mischief  happens 
he  cannot  recover.  But  if  he  takes  reasonable  precau- 
tion and  only  suffers  from  neglect  of  duty  on  the  part  of 
the  Company  in  not  keeping  servants  there,  it  is  other- 
wise. Then  the  case  would  be  extremely  like  Clayards 
T.  Dethick  (a),  where  the  defendants  made  a  dangerous 
trench  in  the  only  outlet  from  a  mews  in  which  the 
plaintiff,  who  was  a  cab  proprietor,  had  stables.  PaiU- 
son  J.,  there  says,  p.  446,  "  The  defendants  had  clearly 
no  right  to  leave  a  trench  open  in  the  passage  to  this 
mews  without  a  proper  fence,  and,  having  done  so,  to 
tell  the  plaintiff,  *  you  shall  keep  your  horse  in  the 
stable  till  we  inform  you  you  may  remove  him.'  '*  So 
here,  according  to  my  construction  of  the  statute,  the 
Company  had  no  right  to  tell  the  plaintiff,  you  must 
wait  all  night  until  it  pleases  our  negligent  servants  to 
come  back.  "  But'*  (continues  Patteson  J.)  "  whether  or 
not  the  plaintiff  contributed  to  the  mischief  that  hap- 
pened by  want  of  ordinary  caution,  is  a  question  of 
(«)  12  Q.  B,  439. 
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degree.  If  the  danger  was  so  great  that  no  sensible 
man  would  have  incurred  it,  the  verdict  must  be  for  the 
defendants  :  and  the  case  was  rightly  put  to  the  jury  as 
depending  on  this  question/'  So  here  it  is  a  question 
of  fact  for  the  jury,  did  the  plaintiff  act  with  ordinary 
caution?  And  if  he  did,  was  the  accident  arising  from 
the  fault  of  the  Company  in  violating  their  statutable 
duty  ?  That  again  is  a  question  of  fact  for  them. 

The  declaration  is  therefore  good  on  demurrer, 
although  perhaps  there  may  be  evidence  to  shew  that 
a  jury  ought  to  find  for  the  defendants. 
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Shee  J.  I  agree  with  my  Lord  and  my  brother 
Crompton.  In  order  to  construe  this  section  we  must 
look  to  the  objects  of  the  Legislature.  Its  main 
object  was  to  protect  the  Queen's  subjects  from  the 
great  danger  arising  from  railways  crossing  turnpike 
roads  or  public  carriage  roads  on  a  level.  Its  intention 
was  to  protect  not  only  careful,  but  also  negligent  per- 
sons, from  the  consequence  of  negligence  in  the  Com- 
pany's servants.  It  therefore  enacts  that  the  gates  shall 
be  kept  constantly  closed,  except  during  the  time 
when  horses,  &c.,  are  passing  along  the  same.  It 
further  provides  that  they  shall  keep  proper  persons  to 
open  and  close  the  gates.  The  fair  meaning  of  those 
provisions  seems  to  be  that  for  the  protection  of  the 
public  the  Company  shall  open  the  gates  at  such  time 
when  horses,  &c.,  have  to  cross  the  railway,  but  when 
those  gates  are  open  and  the  horses,  &c.,  are  passed  it 
is  the  duty  of  the  Company  to  see  those  gates  are 
closed.  Therefore  the  Legislature  imposes  on  the 
Company  the  duty  to  obstruct  highways. 
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This  case  is  not  like  Clayards  v,  Dethick(a),  referred 
to  by  my  brother  Blackburn.  The  Company  are  bound 
to  keep  the  gates  closed  except  when  horses^  &c.,  are 
crossing  the  line^  at  which  time  it  is  their  duty  to  have 
persons  on  the  spot  to  open  the  gates,  and  if  they  have 
not  they  are  obstructing  the  highway  at  a  time  when 
they  are  not  authorized  by  the  statute.  Then  if  a  per- 
son crossing  the  highway  sustains  damage  from  that 
obstruction  the  Company  will  be  liabl& 

The  plaintiff  is  therefore  not  entitled  to  reoorer. 
But  he  cannot  recover  for  another  reason.  The  injury 
he  sustained  was  not  the  necessary  consequence  of  the 
breach  of  duty  in  the  Company  in  not  keeping  persons 
to  attend  to  the  gates :  it  was  the  consequence  of  his 
own  indiscretion.  He  tried  to  do  a  difficult  things  to 
get  a  horse  and  carriage  through  a  swing  gate  without 
assistance.  We  are  not  at  liberty  here  to  say  it  was 
through  his  own  default ;  but  we  may  say  it  was  through 
his  own  act  He  did  what  ought  to  have  been  done  by 
the  Company's  servants.  Damage  from  that  canse  is 
too  remote  from  breach  of  duty  in  the  Company. 

Judgment  for  the  defendants  {b). 

(a)  12  C.  A  439. 

(b)  The  Railways  Clauses  Act,  1863,  26  &  27  Vict.  c.  92.  a.  a, 
enacts :  "  for  the  greater  conyenienoe  and  security  of  the  public,  the 
Company  shall  erect  and  permanently  maintain  a  lodge  at  the  point 
where  the  railway]  crosses  on  the  level  the  turnpike  load  or  public 
carriage  road ;  and  the  Company  shall  be  subject  to  and  shall  abide  by 
all  such  regulations  with  regard  to  the  crossing  thereof  on  the  lerel,  or 
with  regard  to  the  speed  at  which  tnJns  may  pass  the  leyel  crossing,  ts 
may  from  time  to  time  be  made  by  the  Board  of  Trade." 
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W.  Eemp,  executor  of  E.  Kemp,  against 
Halliday  (a). 


Marine  in- 

A  ship  insnred  in  a  Tslned  policy,  hayins  snstained  damage  such  as   ^^^^' 
to  require  repairs,  put  intxy  Falmouth  on  £e  12th  November  for  that    Total  lou. 
pnrpose.    She  was  there  mooied  with  part  of  her  cargo  on  board,  the    (Constructive 
resiaue  haying  been  taken  on  shore.    Aiter  the  repairs  were  commenced   ^^  *^' 
and  before  they  were  completed  she  was,  on  the  2nd  Jkcember,  sunk  by  a    ^^^^ 
peril  of  the  sea,  and  la^  submerged  with  the  portion  of  the  cargo  on  board,    o^t'oge, 
nntU  raised  by  the  ship's  agents.     On  the  arrival  of  the  ship  the  master   Notice  oj 
Mpointed  B,  her  agent,  and  on  the  day  after  she  sank  A,  arrived  at   ahandonmetit, 
Falmouth  with  full  au^ority  from  the  assured  to  act  for  him  in  all 
matters  concerning  the  ship  as  according;  to  the  best  of  his  judgment 
would  be  best  for  all  concerned.   A.^  havmg  come  to  the  conclusion  that 
it  would  cost  more  to  raise  and  repair  her  than  she  would  be  worth 
when  repaired,  gave  notice  of  abandonment  to  B.  on  the  4th  December , 
and  on  the  same  day  the  captain,  by  the  instruction  of  A.^  gave  notice 
to  the  brokers  who  had  effected  the  policy,  who  on  the  9th  December 
gave  notice  to  the  underwriter.    Held : 

1.  By  Blackburn  and  Shee  ZZ.^  and  affirmed  by  the  Exchequer 
Chamlier,  that  here  was  no  absolute  total  loss. 

2.  By  Blackburn  J.,  dissentiente  Shee  J.,  and  affirmed  by  the  Ex- 
chequer Chamber,  Martin  B.  and  WiUes  J.  thinking  the  facts  of  the  case 
insufficiently  stated  to  enable  the  Court  to  pronounce  judgment,  that  in 
determining  the  question  of  constructive  total  loss  it  was  material  to 
take  into  the  account  the  liability,  if  any  such  existed,  of  the  cargo  and 
freight  to  make  general  average  contrioution  towards  the  expenses  of 
the  ship. 

3.  By  Shee  J.,  Blackburn  J.  giving  no  opinion,  and  temble  by  the 
Exchequer  Chamber,  that  if  this  was  such  a  state  of  things  as  would 
constitute  a  total  loss,  the  notice  of  abandonment  was  given  in  time. 

T*HIS  was  an  action  brought  upon  a  policy  of  in- 
surance^ dated  the  6th  October,  1863^  effected  by 
the  plaintiff  with  the  defendant^  on  the  ship  Chebucto, 
and  underwritten  by  the  defendant  in  the  sum  of  25/. 

The  cause  was  tried,  before  Mellor  3.,  at  the  Guildhall 
Sittings  in  London  after  Trinity  Term,  1864,  when  a 
verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court  upon  the  following  case. 

{a)  The  action  was  brought  in  the  name  of  E,  Kemp,  the  assured, 
▼ho  died  daring  its  progress. 
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[1866.]  The  CheluctOy  the  vessel  insured,  belonging  to  tbe 

"^^  plaintiff,  sailed  on  the  2l8t  October^  1863,  from  Liverpool 
H  ALU  DAT  ^^^  ^'^  ^^  Janeiro  on  the  voyage  insured^  laden  with  a 
general  carga  In  the  due  prosecution  of  her  voyage 
the  ship  met  with  heavy  gales,  and  worked,  strained, 
and  leaked  very  much,  so  that  it  became  necessary,  by 
reason  of  the  perils  of  the  seas,  for  the  safety  and  pre- 
servation of  the  cai^o,  ship  and  crew,  to  cut  away  all 
forward  and  bear  up  for  and  put  into  Falmouth  Harbour 
as  a  port  of  refuge,  where  the  vessel,  with  her  cargo  on 
board,  came  to  anchor  on  the  12th  November,  1863. 
By  reason  of  the  premises  a  certain  general  average 
loss  was  sustained.  On  the  arrival  of  the  ship  at  Fal' 
mouth  the  master  agreed  ^ith  Messrs.  Broad  ^  Sons, 
ship  agents  there,  to  act  as  agents  for  the  ship.  On 
the  recommendation  of  surveyors  employed  by  the 
master,  the  ship  was  passed  inside  the  Breakwater,  and 
was  moored  to  the  pier  for  the  purpose  of  being  repaired, 
and  a  portion  of  the  cargo  was  discharged,  the  heavier 
portion  of  it  however  being  left  in  the  ship.  The 
repairs  were  then  proceeded  with,  but  were  not  com- 
pleted by  the  2nd  December,  1863,  on  which  day, 
whilst  the  ship  was  lying  moored  to  the  pier,  there  blew 
a  hurricane  which  caused  the  ship,  with  that  part  of  the 
cargo  which  had  not  been  discharged,  to  sink  at  her 
moorings  at  a  place  where  at  low  water  there  was  a 
depth  of  twenty-two  feet,  and  at  high  water  a  depth  of 
forty  feet.  On  the  same  day  the  plaintiff  was  informed 
thereof  by  a  telegram  sent  to  him  by  the  master,  and 
on  the  following  day  a  Mr.  Amos,  a  person  experienced 
in  the  surveying  and  repairing  of  ships,  arrived  at 
Falmouth  with  full  authority  from  the  plaintiff  to  in* 
vestigate  the  whole  matter  and  to  act  for  him  in  all 
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matters  concerning  the  ship  as  according  to  the  best  [1866.] 
of  his  judgment  would  be  best  for  all  concerned.  £^ 
Amos  having  examined  the  position  of  the  ship,  and  haiIidat. 
Laving  informed  himself  of  her  prior  condition,  and 
taking  into  consideration  the  probable  ir juries  the  ship 
had  sustained,  and  having  formed  a  judgment  of  the 
cost  of  raising  her  and  of  her  further  repairs,  came  to 
the  coiidusion  that  it  would  cost  more  to  raise  and 
repair  her  than  she  would  be  worth  when  repaired : 
accordingly  on  the  14th  December  he,  on  the  part  of 
the  plaintiff,  gave  notice  to  Messrs.  Broad  Sf  S<ms  that 
the  plaintiff  abandoned  the  ship,  and  would  not  be 
responsible  for  and  would  have  nothing  to  do  with 
raising  or  repairing  her.  On  the  7th  December  a 
surveyor,  Mr.  Thomas^  by  the  orders  of  Messrs.  Broad 
If  Sons  (which  were  given  on  their  own  responsibility 
and  not  as  agents  for  the  plaintiff),  commenced  raising 
the  ship,  and  on  the  20th  of  that  month  he  succeeded 
in  raising  her  with  all  those  goods  on  board  of  her 
which  had  not  been  discharged  before  the  2nd  of 
December.  She  was  subsequently  moved  into  dock  by 
the  orders  and  under  the  superintendence  of  the  master, 
who  had  remained  at  Falmouth  since  the  arrival  of 
the  ship  in  that  harbour,  notwithstanding  that  Amos 
on  his  visit  to  Falmouth  had  expressly  ordered  him 
to  have  nothing  to  do  with  the  ship,  and  at  the 
commencement  of  the  action  she  was  lying  at  Fal- 
mouth safely  moored.  On  the  4th  of  December  the 
master,  by  the  instructions  of  Amos,  signed  and  sent 
by  post  a  notice  of  abandonment  to  Davies  Sf  Co.,  of 
Liverpool,  the  brokers  who  had  effected  the  policy  of 
insurance  and  who  then  held  the  same,  and  on  the  9th 
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[1866.]      December  Davies  Sf  Co.  gave  due  notice  of  abandonment 
Kemp        ^  ^^'^  defendant  as  follows. 
HAiIiDAT.  "  Liverpool,  9/A  December^  1863, 

^*  Messrs.  Bum  tf  Ainley. 

"  Gentlemen.  On  behalf  of  owners  of  The  Chebudo, 
we  beg  to  give  you  notice  that  the  vessel  is  abandoned 
to  you  in  FalmouUi  Harbour. 

"  Yours,  very  truly, 

«i).  fV.  Dames  tf  Co.'' 

The  value  of  the  cargo  which  sank  in  the  ship  and 
which  was  raised  in  her  was  when  raised  1750/.,  the 
value  •  of  that  previously  taken  out  was  7000i  The 
amount  of  the  whole  freight  by  the  chartei^party  was 
475/.,  and  upon  the  portion  of  goods  sunk  237/.  lOf. ; 
the  whole  net  freight  was  150/.)  and  that  upon  the 
portion  of  goods  sunk  the  net  freight  was  75il 

The  questions  left  to  the  jury  were,  whether  there 
was  a  constructive  total  loss  of  the  vessel ;  first,  at  the 
time  when  Amos  gave  notice  to  Broad  if  Sons  that 
the  plaintiff  abandoned  her ;  or,  secondly,  at  the  time  she 
lay  moored  after  being  raised  :  both  of  which  questions 
were  answered  in  the  affirmative.  In  putting  these 
questions  to  the  jury,  no  account  was  taken  of  any 
liability  on  the  part  of  the  cargo  or  freight  to  contribute 
in  a  general  average  towards  the  expenses  of  raising  the 
vessel  or  towards  the  general  average  loss  at  sea;  and 
it  was  to  be  taken  as  a  fact  that,  if  such  liability  for 
either  loss  ought  to  have  been  taken  into  calculation, 
and  the  estimate  of  the  cost  of  raising  and  repairing 
ought  to  have  been  reduced  by  the  amount  of  general 
average  to  be  so  contributed,  then  there  was  not  a 
constructive  total  loss. 
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The  Court  or  Court  of  appeal  yvas  to  be  at  liberty  to      [1866.] 
draw  inferences  of  fact  in  the  same  way  as  a  jury  would        ^emf 
be  entitled  to  do.  Halmdat. 

The  questions  for  the  opinion  of  the  Court  were: 
Erstj  Whether  the  plaintiff  was  entitled  to  recover  on 
the  policy  against  the  defendant  as  for  an  absolute 
total  loss  as  distinguished  from  a  constructive  total  loss. 
And  if  the  Court  should  answer  this  question  in  the 
native*  then  Second.  Whether  it  was  material  in 
determining  the  question  of  constructive  total  loss  to 
take  into  account  the  liability,  if  any  such  existed,  of 
Hxe  cargo  and  freight  to  make  a  general  average  con- 
tribution towards  the  expenses  of  raising  the  ship,  or 
towards  the  general  average  loss  at  sea.  Third.  Whether 
the  notice  of  abandonment  was  given  too  late. 

The  case  was  argued  in  the  Queen's  Bench  in 
Easter  Term,  May  2nd,  1865,  before  Blackbubn  and 
Shse  JJ. 

Edward  James  {Watkin  WiUiams  with  him),  for  the 
plaintiff. 

Cohen  {Brett  with  him),  for  the  defendant. 

Watkin  WiUiams  replied. 

Cur.  adv.  vult. 

The  Judges  disagreeing  in  opinion,  the  following  judg- 
ments were  delivered  in  Trinity  Term,  1865,  June  ISth. 

Shee  J.  Having  had  the  advantage  of  reading  the 
judgment  of  my  brother  Blackburn,  I  refer  generally 
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[1866.]  for  the  facts  on  which  our  opinion  is  asked  to  his  state- 
Kwip  ment  of  them,  and  to  the  statement  in  the  case. 
Haludat.  ^^  *^®  ^^^  ^^^^  down  by  him  as  the  result  of  a  great 
number  of  differently  worded  and  variously  illustrated 
decisions — Irving  v.  Manning  (a),  Parry  v.  Aberdein  (6), 
Benson  v.  Chapman  (c),  Moss  v.  Smith  (d),  Gardner  v. 
Salvador  (e),  Rosetto  v.  Gumey  (f) ;  on  the  question 
of  abandonment  and  constructive  total  losSj  I  so  entirely 
concur,  that  I  think  it  better  to  adopt  the  language 
which  he  has  used  than  to  attempt  any  further  elucida- 
tion of  the  principle  which  it  establishes. 

If  my  judgment  could  prevail,  the  plaintiff  would 
retain  his  verdict.  I  differ  with  my  learned  brother 
rather  upon  the  inferences  to  be  drawn  from  the  facts 
submitted  to  us,  and  upon  the  application  to  them  of 
the  law,  than  upon  the  law  itself. 

On  the  first  question,  viz.,  whether  the  plaintiff  is 
entitled  to  recover  as  for  an  absolute  total  loss  as 
distinguished  from  a  constructive  total  loss,  my  answer 
is,  No.  It  was  not  impossible  to  raise,  or  when  raised, 
to  repair  the  ship.  There  was  a  chance  of  raising  her 
in  a  condition  which  might  enable  her  after  repairs  had 
been  done  to  her,  to  be  used  as  a  ship.  Subsisting  as 
she  did  in  specie  under  the  control  of  the  assured, 
and  not  being  in  danger  of  immediate  destruction,  it 
would  have  been  inexcusable  to  have  sold  her  and  to 
have  allowed  her  to  be  removed  in  fragments  as  a  wreck, 
or  to  have  sold  her  as  a  wreck  when  raised,  without 
giving  to  the  underwriters,  by  notice  of  abandonment, 

(a)  1  H.  L.  a  287.  306.  (6)  9  B.  ^  C.  411.  417. 

(e)  2  H.  L.  C.  606.  720.  (d)  9  C.  B.  94. 

(0  1  M.  #  Rob.  118.  (f)  11  a  B.  176. 
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the  opportunity  of  electing  ivhether  they  would  incur      [1866.] 

the  expense  of  raising  and  repairing  her.     We  can,  as  it        ksmf 

seems  to  me,  consistently  with  the  decisions — Anderson     hallidat. 

V.  The  Royal  Exchange  Assurance  Company  (a),  Stewart 

T.  The  Greenock  Marine  Insurance  Company  (A),  Fleming 

y.  Smith  (c),  Knight  v.  FaiifA(d)— within  the  range  of 

which  the  facts  before  us  lie,  give  but  one  answer  to 

this  question,  viz. — that  the  ship  as  she  lay  submerged 

at  Falmouth,  and  when  moored  in  dock  after  she  had 

been  raised,  was  not  an  absolute  total  loss. 

To  the  second  question  proposed  to  us,  viz.,  whether 
it  was  material  in  determining  the  question  of  construc- 
tive total  loss  to  take  into  account  the  liability,  if  any 
such  existed,  of  the  cargo  and  freight  to  make  a  general 
average  towards  the  expenses  of  raising  the  ship,  or 
towards  the  general  average  loss  at  sea,  my  answer  is  also 
in  the  negative.  It  is  admitted  that,  regard  being  had 
to  the  cost  of  raising  the  ship,  the  cost  of  repairing  her 
when  raised,  and  her  probable  value  when  repaired,  she 
was  constructively  a  total  loss  ou  the  4th  of  December^ 
when  the  plaintiff  informed  the  Messrs.  Broad  that 
he  abandoned  her,  and  also  when  moored  in  dock  after 
she  had  been  raised ;  unless  the  liability  of  the  freight 
and  cargo  to  contribute  to  the  general  average  loss  at 
sea,  and  of  the  freight  and  cargo  to  contribute  in  a 
general  average  to  the  costs  of  raising  her,  or  either  of 
them,  were,  in  determining  the  question  whether  she 
was  constructively  a  total  loss,  proper  items  of  deduc- 
tion from  the  outlay  necessary  to  raise  and  repair  her. 

First,  as  to  the  general  average  loss  at  sea.     A 

(a)  7  East  38.  (b)  2  H,  L,  C.  169. 

(e)  1  H.  L.  a  623—626.  (rf)  15  Q.  B,  649. 
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[1866.]  voluntary  sacrifice  of  part  of  the  ship  and  of  her 
Kemp  apparel  having  been  made  for  the  aversion  of  the 
Hallidat.  common  danger^  to  which  ship,  fireight,  and  ca^o  were 
exposed,  the  assured  on  ship  had  a  daim  against  his 
insurers  for  the  share  of  that  loss  chargeable  to  ship, 
and  also  for  the  share,  should  it  not  have  been  paid  to 
him,  chargeable  to  the  cargo,  they  on  pajrment  of  this 
latter  share  being  subrogated  to  the  assured  on  ship  as 
respects  his  claim  for  it  upon  his  oo-contributories  to 
the  general  average — Pothier,  TraU4  du  contrdt  d'assu- 
ranee,  Chap.  1,  No.  52  ;  Marshall  on  Insurance^  5th  ed., 
p.  435. 

Such  portions  of  the  money  value  of  the  assured's  share 
of  the  general  average  contribution  as  had  not  been  ex- 
pended on  the  repairs  before  the  final  disaster,  would, 
as  a  claim  upon  his  insurers,  merge  and  be  absorbed  in 
the  subsequent  loss,  if  total,  occasioned  by  that  disaster 
— Marshall  on  Insurance,  6th  ed.,  435,  Le  Cheminant  v. 
Pearson  (a),  Stewart  v*  Steele  (&),  Livie  v.  Janson  (e); 
such  portion  of  it  as  had  been  expended  on  repairs 
which  had  become  valueless  by  reason  of  fresh  damage 
done  by  the  final  disaster  to  the  parts  repaired,  would 
have  to  be  expended  again,  if  a  resolution  to  repair  had 
been  taken ;  such  portion  as  had  been  actually  expended 
on  repairs  which  enured  to  the  benefit  of  the  ship  after 
the  final  disaster,  must  be  taken,  on  these  findings,  to 
have  been  considered  in  the  estimate  of  the  repairs 
which  would  be  required  for  her  restoration;  so  that  no 
portion  of  the  indemnity  recoverable  by  the  shipowner 
from  his  insurers  in  respect  of  his  ship's  share  of  the 

(a)  4  Taunt.  367.  {b)  5  Scott  N,  R.  927. 

(r)  12  £^^648. 


XXIX.  VICTORIA.]  731 

general  average  loss  at  sea  could  come  in  aid  of  his      [igeo.] 

liability  on  contracts  for  raising  or  repairing  the  ship.        ^ 

The  same  observations  apply  to  such  portion  of  the  ^  ▼• 
share  of  the  general  average  contribution  chargeable  to 
the  cargo,  as  before  the  final  disaster  had  been  expended 
on  repairs  which  had  become  valueless  by  reason  of 
fresh  damage  done  to  the  parts  repaired^  or  which  still 
enuring  to  the  ship's  benefit  after  the  final  disaster, 
mnst  be  taken  to  have  been  considered  in  the  estimate 
of  the  required  repairs  on  which  the  resolution  to  aban- 
don was  based. 

Whether  the  cost  of  raising  the  ship,  if  she  had  been 
raised  by  the  plaintiff^  would  have  been  the  subject  of 
a  general  average  or  not,  is  a  question  which  it  is  im- 
possible, as  I  read  the  statement  before  us,  to  answer 
affirmatively,  uninformed  as  we  are  of  the  state  of  things 
as  respects  ship^  freight  and  cargo,  in  which,  and  the 
intention  with  which,  the  cost  would  have  been  incurred. 
Extraordinary  expenses,  submitted  to  by  the  master  of 
a  ship,  under  the  ui^ent  pressure  of  a  well  founded 
fear  or  moral  certainty,  should  they  not  be  submitted 
to,  of  total  loss  of  ship,  freight,  and  cargo — {Emerigan, 
Traite  des  Assurances^  cap.  12,  s.  39,  §  6,  Benecke  an 
Marine  Insurance^  pp.  191, 192,  Baily  on  General  Average^ 
p.  15) — all  of  them  being  in  equal  peril  of  perishing,  may, 
—so  far  as  such  expenses  have  served  to  avert  a  danger 
threatening  the  whole  concern,  and  have  not  been  incur- 
red to  repair  or  diminish  an  already  existing  loss, — as  well 
found  a  claim  for  general  average  contribution,  as  the 
jettison  of  goods  or  the  cutting  away  of  masts  and  cables 
(Benecke^  p.  214-15).  But  the  right  to  contribution  by 
way  of  general  average  has  no  place,  where  there  has 

VOL.  VI.  3  c  B.  &  s. 
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[1866.]  not  been  a  volontaiy  sacrifioe  of  property  or  xaoney  for 
Kemp  *h®  common  safety,  in  a  danger  imminent  and  common 
H  ALU  DAT.  ^  *^®  ^^V  *^^  *h®  property  in  her.  The  mere  circum- 
stance that  an  outlay,  absolutely  indispensable  to  the 
continued  existence  of  a  ship  as  a  ship,  and  to  the 
earning  of  her  stipulated  freight,  may  incidentally  be 
conducive  also  to  the  rescue  of  cargo  remaining  in  the 
ship,  but  not  in  danger  of  perishing  with  the  shipi 
would  not  impart  to  it  the  character  of  such  a  sacrifice. 
Expenses  incurred  by  a  shipowner  in  keeping  his  ship 
with  cargo  on  board  afloat,  or  in  restoring  her  to  a 
condition  of  navigability,  if  they  be  the  necessary  oon« 
sequence  of  an  accomplished  misfortune  and  not  occa- 
sioned  by,  or  the  necessary  consequence  of,  a  voluntary 
bestowal  of  his  property,  or  of  part  of  it,  for  the  common 
safety,  are  incurred  for  his  own  benefit,  to  preserve 
his  property,  to  enable  him,  by  fulfilling  his  contract,  to 
earn  his  freight,  and  can  no  more  found  a  daim  for 
general  average  contribution  than  the  expense  of  hiring 
another  ship  to  carry  the  cai^  to  its  destination: 
Ceuareffis  Discursus,  cxxi..  No.  16,  17,  18,  19. 

The  distinction  between  extraordinary  expenses  in- 
curred to  repaur  or  diminish  a  particular  average  lofls, 
and  extraordinary  expenses  incurred  for  or  occasioned 
by  a  sacrifice  for  the  common  safety  at  a  time  when, 
without  them,  it  would  be  morally  impossible  to  avert  a 
total  loss  of  all  the  interests  at  risk :  as  in  the  case  put 
by  Benecke  (pp.  215-16),  and  on  his  authority  and 
partly  in  his  words,  and  with  the  intention  probably 
of  adopting  and  condensing  the  qualifications  which 
restrict  their  meaning,  by  Mr.  Arnould  (voL  2,  p.  931, 
§  340,  2nd  ed.),  of  a  stranded  ship   which,   having 
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sustained  a  particular  average  loss, ''  is,  in  most  cases,      [1866.] 
in  danger  of  being  lost,  unless  speedy  steps  are  taken        j[^ 
for  her  preservation,"— is  neatly  precised  in  the  words     hallioat. 
by  which  the  enactment  of  article  6  of  the  French  Or- 
doimance  de  la  Marine,  liv.  3,  tit.  7,  '  Des  Avaries  (ay, 
is  rectified  and  made  conformable  to  principle  in  the 
corresponding  article  400  of  the  Code  de  Commerce, 
tit  11,  ^Des  Avaries.'     In  the  former  "the  cost  of 
floating  a  ship,^'  in  the  latter ''  the  cost  of  floating  a 
ship  stranded  with  the  intention  of  averting  a  total  loss,'' 
is  declared  to  be  general  average. 

The  case  before  us,  though  combining  a  particular 
average  loss  to  ship,  with  probably  a  particular  average 
loss  to  cargo,  does  not,  unless  we  import  into  it  inten- 
tions on  the  part  of  the  shipowner  which  appear  not  to 
have  influenced  him,  and  danger  to  the  cargo  which  does 
not  appear  to  have  been  apprehended^  differ  in  the  prin- 
ciple of  its  decision  from  the  case  cited  in  the  insurance 
books  firom  the  Diffest  of  the  freighted  ship,  which 
having  sustained  a  heavy  average  loss  on  her  voyage  to 
Ostia  was  compelled  to  put  into  Hippo,  and  there  incur 
expenses  which  were  necessary  for  her  own  safety  to 
enable  her  to  reach  her  destination  and  deliver  her 
cargo  in  good  condition.    It  was  urged  in  that  case  that 
the  owners  of  the  cargo  ought  to  contribute  to  make 
good  the  damage  which  the  ship  had  sustained,  but  the 
decision  was  against  the  shipowner,  "  because  the  expenses 
had  been  incurred  rather  for  the  benefit  of  the  ship  than 
the  preservation  of  the  cai^o.''     Hie  enim  sumptus  in- 
struendse  magis  navis,  quam  conservandarum  mercium 
gratia  factus  est,  Diffest,  lib.  14,  tit.  2 ;  de  Lege  Rhod. 
de  jaciu,  1.  6.    The  shipowner  must  raise  his  ship  or 
(a)  See  Valin,  torn.  2,  p.  460. 
8  c  2 
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[1S66.]      hire  another^  or  lose  his  freight.    It  is  his  affair,  and 

Kemp        his  only.    The  charges  in  such  a  misfortune  of  unload- 

Hallidat     ^°S»  housing,  insuring  against  fire,  and  rdoading  the 

cargo,  fall  in  like  manner  upon  the  owner  of  it.  {Beneche, 

191  to  194) 

Were  it  otherwise,  every  mishap  of  this  kind  in  port 
would  be  converted  into  a  general  average.  The  shipper 
who  has  a  right  under  his  contract  to  have  a  sea  borne 
carriage  provided  for  the  conveyance  of  his  goods  from 
the  place  of  their  shipment  to  the  place  of  their  destina- 
tion, would,  in  addition  to  the  agreed  freight,  have  to 
bear  part  of  the  expense  to  which  by  the  very  nature  of 
the  service  and  of  the  instrument  by  which  it  is  rendered, 
the  shipowner  is  engaged ;  and  as  goods  contribute  to 
a  general  average,  not  according  to  their  weight,  bat 
according  to  their  value— a  provision  perfectly  just  when 
all  are  in  equal  danger  of  total  loss  {Beneche^  193), 
merchandize  of  bulk  and  weight  so  small  as  to  offer  no 
impediment  to  the  raising  of  a  ship,  or  none  that  would 
not  yield  to  a  small  increase  of  mechanical  power,  might 
be  burthened  with  a  principal  share  of  the  cost  of  raising 
her,  although,  regard  being  had  to  her  age,  class,  previous 
condition,  and  present  employment,  it  would  be  madness, 
on  the  part  of  her  owner,  not  to  incur  the  expense  of 
raising  her  so  as  to  enable  her  to  arrive  at  her  destina- 
tion, earn  her  freight,  and  be  afterwards  useful  as  a 
ship. 

In  the  case  before  us,  the  ship,  having  escaped  the 
dangers  which  necessitated  the  sacrifice  of  part  of  her 
apparel  at  sea,  and  while  moored  in  safety  to  the  pier  at 
Falmouth,  was  assailed  by  a  hurricane,  during  the  raging 
of  which  she  foundered.  The  damage  caused  by  this 
disaster  to  ship  and  cargo  was  a  particular  average  to 
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eacby  to  be  borne  separately  by  the  several  owners  of      [1866.] 
each.     No  case  for  contribution  between  them  could        Kmv 
arise,  unless  some  new  sacrifice  was  made  to  obviate     hj^j^Jdat 
and  avert  what  but  for  such  sacrifice  would  be  the  great 
probability  of  further  disaster  to  ship  and  cargo,  involving 
the  total  loss  of  both  of  them. 

Whether  the  cargo  was  irreparably  damaged  by  its 
submersion,  or  not  damaged  at  all — damaged  only  to 
the  extent  of  the  cost  of  raising  it  alone,  or  of  the  cost 
above  the  value  of  the  ship  when  raised,  of  raising  the 
cargo  with  and  in  the  ship, — in  danger  of  absolute  total 
loss,  or  certain  to  be  recovered  in  the  early  and  necessary 
operation  of  removing  the  submerged  ship  from  the  pier 
side,— is  not  stated,  nor  to  what  extent  the  freight  to  be 
earned  by  the  shipowner  was  imperiled  by  the  loss, 
should  it  prove  one,  of  his  ship.  With  the  exception  of 
the  fact  that  the  ship  had  gone  down  during  the  sway  of 
exceptionally  violent  winds  over  waters  usually  tranquil, 
^in  itself  a  strong  prim£  facie  objection  to  a  claim  for 
general  average  contribution, — we  are  informed  of  no 
circumstance  which  might  lead  us  to  the  conclusion 
that  such  motives  for  incurring  the  expense  of  raising 
the  ship  could  have  existed,  as  might  convert  what  in  its 
nature  was  a  particular  average  into  a  general  average 
outlay.  Benccke  says,  in  the  context  (p.  216)  of  the 
passage  interwoven  by  Mr.  Arnould  with  his  statement 
of  the  law  on  this  point,  that  if  the  charges  of  floating 
a  ship  exceed  the  value  which  is  saved  by  it  to  the 
shipowner,  and  the  measure  be  deliberately  adopted  to 
avoid  the  losses  and  expenses  to  which  stranded  goods  are 
frequently  exposed,  the  surplus  of  the  charges  of  floating 
the  ship  above  the  value  saved  to  the  shipowner  ought 
to  be  borne  by  the  cargo,  but  that  '^  the  charge  of  floating 
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[1866.]  can  in  no  case  be  the  subject  of  general  average.**  The 
Kemp  latter  part  of  the  passage  is  more  ronndly  worded  than, 
Haludat.  on  reference  to  other  passages  already  cited  firom  his 
Chapter  on  Average^  it  seems  probable  that  he  could 
have  intended.  I  read  it  as  the  expression  of  a 
general  rule^  subject  to  the  exceptions  which  he  had 
before  indicated.  The  rule  applies  to  the  facts  before 
US9  and  there  is  nothing  in  them  which  could  in  my 
judgment  have  brought  the  cost  of  raising  the  ship  in 
question  within  any  admissible  exception  to  it 

The  statement^  on  which  we  are  asked  to  answer  the 
second  question  put  to  us^  presents  in  truth  (though  the 
disaster  occurred  in  a  place  protected  from  all  but  extra- 
ordinary sea  risks^  and  where  appliances  for  ship's  rescue 
may  be  supposed  to  have  been  abundant),  a  case  of  shi^)- 
wreck,  in  the  event  of  which  according  to  Casaregii 
Discursus,  xlvi.,  Nos.  60-1,  the  highest  authority  on 
such  questions^  and  according  to  other  authorities 
whom  he  cites  (  Vaii  Leewen  et  De  T^cq  ad  tractatulum 
Quintini  fVeytsen  de  Avariis,  par.  45)  (a),  his  and  their 
opinions  having  been  adopted  by  later  writers  of  nearly 
equal  weight,— there  is  no  room  for  general  average  con- 
tribution. If  we  were  to  come  to  a  different  coudusioni 
our  judgment  might  be  cited  in  support  of  the  position, 
that  the  cost  of  raising  a  ship  submerged  in  port  with 
cargo  of  whatever  kind  on  board,  is  always  to  be  made 
good  to  the  shipowner  by  a  general  average,  no  matter 
how  certain  the  rescue  of  the  cargo  by  other  means  may 
be,  how  little  damage  it  or  the  ship  will  sustain  from  a 
short  delay,  and  as  respects  the  ship's  freight  hoir 
practicable  and  inexpensive  to  hire  another  ship  in  which 
to  carry  the  cargo  to  its  destination,— that  the  mere  fact, 
(a)  CamregU^  vol.  3,  p.  17, 2nd  cd. 
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in  fine,  that  the  property  saved  benefits  by  an  act  out  of      [1866.] 
the  ordinary  coarse  of  a  ship's  service,  is  alone  sufficient        k^^^^J 
to  justify  the  allowance  in  general  average  of  the  loss     haiudat 
caused  by  the  act  or  by  the  expense  attending  it ;  Baify 
on  General  Average^  p.  10. 

Nor  does  the  theory  on  which  such  a  contention 
must  rest  better  recommend  itself  as  the  story  of  the 
disaster  proceeds.    The  ship  was  raised  with  the  cargo 
in  her,  not  by  the  shipowner   or  the   master  acting 
for  the  common  safety  of  the  ship  and  cargo,  but  by 
persons  officiously  rescuing,  as  salvors,  and  possessing 
themselves  of  the  rescued  property  in  the  hope  of  reward 
from  those  whom  it  might  eventually  concern.     The 
expenses  incurred  by  them  were  surely  not  general 
average,  apportionable  between  ship,  freight,  and  cargo, 
of  none  of  which  had  a  sacrifice  been  made  in  time  of 
danger  for  the  common  safety,  and  surely  were  the 
subject    of  distinct  and  separate  claims,  secured  by 
separate  liens  on  the  ship  and  on  the  cargo  respectively. 
If  the  master  in  discharge  of  his  duty  to  keep  the  ship 
and  cargo  waterbome  had  raised  the  ship,  he  would 
have  been  entitled  to  no  reward  for  doing  so,  and  could 
have  chained  the  cargo  for  no  portion  of  the  expense  of 
which  it  was   not   the   special  and   particular   cause. 
The  ship  and  cargo  having  been  raised   by  strangers, 
they  would  be  entitled  to  a  reward,  and  would  have 
a  lien  for  it  on  each  of  the  subjects  saved,  redeem- 
able by  a  payment  to  be  assessed  on  a  fair  consider  • 
ation  of  the  skill,  money,  time,  and  labour  expended 
upon,  and  of  the  value  of,  each  of  these  subjects.    The 
ingredients  of  a  salvage  service,  not  contracted  for  or 
rendered  in  time  of  danger,  are  not  the  same  as  of 
a  general  average  aot     Th^  former  cannot,  after  the 
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[1866.]       service  done,   be   converted  into  the  latter  by  agree- 

Kkmp        ment  between  the  salvors  and  the  owners  of  one  of 

HalIidat.     ^^®  subjects  saved,  nor  are  the  charges  which  attach 

to  the  subjects  saved  apportionable  between  them  on 

the  principle  of  a  general  average. 

If  I  could  feel  sure,  after  reading  the  judgment  of 
my  brother  Blackburn,  that  this  view  of  the  second 
question  as  respects  the  point  of  general  average  for 
raising  the  ship  was  correct,  and  that  we  are  not 
bound  to  assume  a  general  average  intention,  if  such 
intention  might,  though  we  are  not  informed  of  it, 
have  existed,  it  would  be  unnecessary  to  consider,  whe- 
ther supposing  the  cost  of  raising  the  ship  were  the 
subject  of  a  general  average  contribution,  the  share 
of  it  chargeable  to  the  cargo  ought  to  be  taken  into 
account,  as  an  item  of  deduction  in  determining  whe- 
ther a  constructive  loss  had  taken  place.  In  my 
opinion,  however,  it  would  not  be  a  proper  item  of 
deduction. 

The  subject  of  insurance  had  sustained  a  particular 

average  loss  by  perils  of  the  sea,  the  measure  of  which 

loss  as  between  the  assured  on  ship  and  his  insurers  was 

the  cost   (although  the  cargo  may  have  incidentally 

benefited   by   it  —  Watson   v.    The  Marine   Insurance 

Company  (a))  of  raising  the  ship  and  of  repairing  the 

ship^s  damage  which  the  accident  had  occasioned.   That 

loss,  whether  partial  only  or  constructively  total,  fell  at 

once  upon  the  underwriters  on  ship.    In  the  latter  case 

nothing  that  occurred  afterwards  (the  ship  being  in  fact 

unworthy  of  the  cost  of  raising  and  repairing  her,  and 

abandonment  being  duly  made)  could,  as  respects  them, 

alter  its  character  or  vary  their  liability  for  it. 

(flf)  7  Johns,  U.  S,  Rep,  o7 
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Supposing,  however,  that  the  intention  with  which  [186G.] 
the  outlay,  neceifeitated  by  the  submersion  of  the  ship  ^emp 
was  incurred,  could  transform  what  was  a  particular  h^^i^Ji^ay. 
average  loss  into  a  general  average  loss  from  its  incep- 
tion, or  that  ire  were  at  liberty,  regardless  of' what  had 
already  happened  (the  ship  and  cargo  as  they  lay  sub- 
merged being  in  imminent  danger  of  destruction),  to 
consider  the  resolution  to  raise  the  ship  as  the  starting 
point,  and  the  outlay  required  for  that  purpose  as  a 
sacrifice  by  the  shipowner  for  the  common  safety,  in 
determining  whether  as  between  the  assured  on  ship, 
not  being  also  owner  of  the  cargo,  and  his  insurers,  a 
loss  constructively  total  had  taken  place,  the  liability  of 
the  cargo  to  contribute  to  the  general  average  would 
not  be  an  allowable  item  in  diminution  of  the  esti- 
mate of  expenses,  on  the  amount  of  which  the  question 
of  partial  only  or  of  constructively  total  loss  would  de- 
pend. The  assured,  having  sustained  a]loss  of  the  subject 
of  insurance  by  the  perils  insured  against,  had  a  right  to 
look  for  his  indemnity  from  the  person  who  had  engaged 
to  indenmify  him,  without  troubling  himself  with  any 
remedies  over  against  third  parties.  He  was  not  bound 
on  the  occurrence  of  a  misfortune  involving  a  loss  of 
the  subject  insured,  so  probably  total  as  this  must 
have  been  considered  by  Mr.  Amos,  and  appears  from 
the  statement  before  us  to  have  been,  to  expend  his 
money  on  the  chance  of  being  reimbursed  a  part  of  it 
by  a  satisfactory  adjustment  of  general  average  at  Rio 
de  Janeiro,  should  the  cargo  be  safely  delivered  there 
out  of  the  crippled  ship.  He  had  paid  his  premium  for 
the  option  under  such  circumstances  of  calling  upon  his 
insurers  to  bear  that  risk, — of  disentangling  his  own 
capital  from  the  disaster,  and  of  surrendering  to  them 
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[18GG.]  (they  paying  him  as  for  a  total  loss)  his  ship,  and  all 
Xg„p  the  rights  and  liabilities  attaching  to  the  ownership 
Haluday  ^^  ^^  ^^^  seems  to  me  clear  on  principle  and  on  auUio* 
rity — Pothier,  Traite  du  Contrat  eP Assurance,  chap.  1. 
No.  52,  Emerson,  Traiie  des  Assurances,  c.  12.,  s.  44^ 
Marshall  on  Insurance,  5th  cd.,  p.  435,  2  Phillips  on 
Insurance,  pp.  127, 128,  2nd  ed.  It  has  been  so  decided 
repeatedly  by  Judges  of  the  highest  eminence,  and 
among  them  by  Kent  and  Story  in  the  Courts  of  the 
United  States ;  Maffffrath  v.  CHiurch  (a),  Vandenheuvel 
Y.  The  United  Insurance  Company  {b),  Waison  v.  The 
Marine  Insurance  Company  (c),  Jumel  v.  The  Marine 
Insurance  Company  {d)  and  Patter  v.  Praoidence  ffash^ 
ington  Insurance  Company  (e).  There  would  be  no 
really  useful  indemnity  for  the  assured  were  it  otbe^ 
wise.  If  a  total  loss  of  the  subject  of  insurance  has 
actually  taken  place,  its  insurers  must  pay  its  real  or 
agreed  value;  if  a  total  loss  of  the  subject  of  insurance 
has  constructively  taken  place,  they  must  pay  its  real 
or  agreed  value,  and  make  the  most  of  the  salvage  ceded 
to  them,  and  of  the  rights  against  third  parties  which 
attach  to  it. 

Apart  from  the  question  of  general  average,  I  cannot 
think  that  any  share  of  the  cost  of  raising  the  ship 
which  the  Messrs.  Broad  or  the  plaintiff,  after  the 
adoption  by  him  of  their  act,  might  consider  chargeable 
to  the  cargo  raised  in  the  ship,  would  be  an  admissible 
item  of  deduction  in  considering  whether  a  constructive 
total  loss  of  ship  had  taken  place.    Between  the  owners 

(fl)  1  Came$,  N,  T.  7?<y.  lOfi. 

{b)  1  Jokm.  U.  8.  Hep.  40G.  41:2. 

(c)  7  Johns.  U.  a.  Rep,  UJ.  {<?)  7  tJ,  4l2. 

(c)  4  Mas,  R.  208. 
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of  the  ship  and  their  insurers,  the  fact  that  the  ship  and      [1866.1 
the  cai^  might  together  be  worth  the  cost  of  raising        ^^ 
them  and  of  repairing  the  ship,  could  not,  in  my  judg-     ^^  ^-^ 
ment,  operate  to  make  the  loss  on  ship  less  than  total, 
if  the  ship  separately  was  not  worth  the  cost  of  raising 
and  repairing  her. 

The  engagement  of  the  underwriter  is^  that  the  thing 
which  he  insures  shall,  with  reasonable  repairs  and 
expenses  for  which  he  undertakes,  should  they  be  ren- 
dered necessary  by  the  perils  insured  against,  reach  its 
destination  capable  of  being  used  as  the  thing  which  it 
was  when  the  risk  commenced,  or  that  he  will  bear  the 
loss  of  it.  His  contract  is  to  indemnify  the  assured 
against  the  loss  of  the  subject  of  insurance,  or  the 
damage  which  it  shall  sustain  by  the  perils  insured 
against;  his  liability  does  not  extend  to,  and  is  not 
limited  by  the  loss  which  the  assured  shall  sustain  in 
consequence  of  his  being  the  owner  of  the  subject  of 
insurance ;  Reimer  v.  Bingrose  (a),  Baihfi  Penh  of  the 
Sea,  pp.  83-4.  I  see  nothing  in  the  case  of  Moss  v. 
Smiih  (ft)  inconsistent  with  this  view,  but  much  by  im- 
plication in  support  of  it.  A  loss  of  freight  was  there 
claimed  from  an  underwriter  on  freight,  because  the 
ship  had  sustained  damage,  the  repair  of  which,  though 
it  would  have  cost  very  much  less  than  the  value  of  the 
ship  when  repaired,  would  have  cost  more  than  the 
freight  she  was  in  course  of  earning  j  to  which  it  was 
properly  answered  that  the  loss  contended  for  was  a  loss 
of  freight  as  incident  to  the  ship,  and  that  the  ship 
being  practically  repairable  its  incident  the  freight 
could  not  be  lost.  It  has  none  but  a  remote  and  distin- 
guishable bearing  on  a  case  in  which  the  ship  itself  by 
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[1866.]  the  perils  insured  against,  had  become  unworthy  of  the 
^BMp  cost  of  raising  and  repairing  her.  Apply  what  Maule  J. 
Hallidav  ^^^  Lord  Truro  said  to  ship  and  cargo  instead  of  ship 
and  freight,  and  Moss  v.  Smith  will  be  found  to  fail  at 
every  point  as  an  authority  governing  this  case.  No 
doubt,  as  Lord  Mansfield  said  in  Hamilton  v.  Mendes  (a), 
'*it  is  repugnant,  upon  a  contract  of  indemnity^  to 
recover  as  for  a  total  loss  when  the  final  event  has 
decided  that  the  damnification  in  truth  is,  an  ave- 
rage or  perhaps  no  loss  at  all,"  but  Lord  Mansfield 
was  there  dealing  with  the  case  of  a  single  subject,  a 
ship  recaptured  and  safe  before  action  brought;  his 
words  are  not  applicable  to  the  case  of  two  distinct 
subjects,  the  property  of  different  owners  damaged  by 
the  same  disaster,  as  to  one  of  which  the  question  is, 
whether,  not  being  at  the  time  of  its  abandonment,  or 
ever  after,  reasonably  worth  the  cost  of  raising  and 
repairing  it,  it  was  then  constructively  a  total  loss. 

On  the  third  question  whether  the  notice  of  abandon' 
mcnt  was  given  too  late,  my  opinion  under  all  the 
circumstances  of  this  case  is,  that  the  abandonment, 
on  the  9th  December ,  the  date  of  the  notice  given  by 
Messrs.  Davis  Sf  Co.  to  the  defendant,  was  in  time.  It 
is  enough  if  notice  of  abandonment  be  given  within  a 
reasonable  delay,  and  reasonable  or  not  is  a  question 
for  a  jury,  and  upon  this  case,  for  us ;  Anderson  v.  The 
Royal  Excliange  Assurance  Company  {b)  and  Kelly  v. 
Walton  (c). 

My  judgment,  therefore,  upon  the  whole  matter 
would  be  for  the  plaintiff;  but  as  it  does  not  agree  with 
that  of  my  brother  Blackburn^  I  withdraw  it,  and  judg- 
ment will  be  entered  for  the  defendant. 

(a)  2  Burr.  1198. 1210.  (A)  7  Ea^t  38. 

(c)  2  Camp,  loo. 
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Blackbubn  J.    It  appears  from  the  statement  in  the      [1S660 
case  that  the  ship  Chehucto  was  insnred  in  a  valued        kexp 
policy  in  the  ordinary  form  for  15002.  Hallidat. 

She  sailed  with  a  general  cargo  on  boards  and  on  her 
Toyage  sustained  damage  such  as  to  require  repairs. 
Part  of  the  damage  thus  incurred  was  the  subject  of 
general  average.  The  ship  put  in  to  Falmouth  for 
rppairs,  and  was  moored  with  part  of  her  cargo  on  boards 
the  residue  being  on  shore,  and  the  repairs  were  com- 
menced but  not  completed.  When  in  this  state  she 
was,  on  the  2nd  December^  sunk  by  a  peril  of  the  sea, 
and  lay  submerged  with  the  portion  of  the  cargo  on 
board.  Whilst  she  lay  so  submerged  the  agent  of  the 
assured,  Mr.  Amos^  came  to  the  conclusion  that  to 
raise  and  repair  the  ship  would  cost  more  than  she  was 
worth.  The  ship's  agents,  Messrs.  Broad  jp  SoMi  were 
of  a  different  opinion,  and,  acting  on  their  own  respon- 
sibility, and  not  as  agents  of  the  assured,  they  did  in 
fact  raise  the  ship  with  the  portion  of  cargo  on  board. 
On  the  9th  December ,  after  Broa  ff  Sons  had  com- 
menced raising  the  ship,  but  before  that  operation  was 
completed,  the  assured  gave  notice  of  abandonment. 

The  plaintiff  claimed  as  for  a  total  loss :  the  under- 
writers paid  money  into  Court  as  for  a  partial  loss,  and 
it  appears  to  have  been  agreed  between  the  parties  that 
the  payment  was  sufficient  unless  the  loss  was  total. 
It  appears  also  to  have  been  agreed  between  them  tha^ 
if  the  fact  that  there  would  be  a  claim  for  contribution 
against  the  cargo  on  board  the  submerged  vessel,  which 
caigo  would  be  raised  by  the  same  operation  as  raised 
the  hull  and  which  would  be  saved  along  with  the  hull, 
was  to  be  taken  into  account,  there  was  no  total  loss. 
And  it  seems  also  to  have  been  agreed  between  the 
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[1866.]  parties  that^  if  the  fact  that  that  part  of  the  sea  damage 
Kemp  which  necessitated  the  repairs  and  was  the  subject  of 
II  iiLiDAT.  general  average  was  to  be  taken  into  account^  there  was 
no  total  loss.  But  it  ^seems  to  have  been  contended  by 
the  underwriters  that^  even  if  both  these  facts  were  to 
be  discarded  as  immaterial,  the  drcumstances  were  not 
such  as  to  constitute  what  is  called  a  constructive  total 
loss* 

The  arrangement  made  at  the  trial  appears  to  have 
been  that  the  opinion  of  the  jury  should  be  taken  on 
this  disputed  question  of  fact,  and  that  subject  to  their 
finding  the  case  should  be  reserved  for  the  Court.  The 
case  is  by  no  means  dearly  stated,  but  I  think  that 
what  I  have  above  expressed  is  the  effect  of  the  state- 
ment that  the  learned  Judge  left  to  the  jury  the  question 
whether  there  was  a  constructive  iotal  loss  at  the  time 
when  the  vessel  was  submerged  and  the  assured's  agent 
determined  not  to  raise  her,  or  after  she  was  raised; 
and  the  jury  found  both  these  questions  in  favour 
of  the  plaintiff:  but  ''in  putting  these  questions, to 
the  jury  no  account  was  taken  of  any  liability  on  the 
part  of  the  cargo  or  freight  to  contribute  in  general 
average  towards  the  expenses  of  raiting  the  vessd,  or 
towards  the  general  average  loss  at  sea;  and  it  is  to  be 
taken  as  a  fact  that,  if  such  liability  for  either  loss  ought 
to  have  been  taken  into  calculation,  and  the  estimate 
of  the  cost  of  raisinff  and  repairing  ought  to  have  been 
reduced  by  the  amount  of  general  average  to  be  so 
constituted,  then  that  there  was  not  a  constructive  total 
loss.*' 

Some  questions  are  raised  as  to  the  effect  of  the 
lateness  of  the  notice  of  abandonment,  on  whidi  I 
think  it  unnecessary  to  give  any  decision,  as  I  oome 
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[1866.] 


Hauidat. 


to  the  conclumon  that  on  this  statement  there  never 
was  such  a  state  of  things  as  could  amount  to  a  total  ^^^^ 
loss,  whatever  notice  of  abandonment  was  given.  In 
coming  to  this  conclusion  I  do  not  regard  the  general 
average  incurred  at  sea,  but  proceed  entirely  on  the 
ground  that^  as  I  understand  the  statement  in  the  case^ 
the  cost  of  raising  the  submerged  ship  and  cargo,  though 
it  would  have  been  excessive  having  regard  to  the  value 
of  the  imrepaired  ship  alone^  was  reasonable  having 
regard  to  the  value  of  the  ship  and  cargo  and  freight, 
which  were  jointly  saved  by  this  expenditure  firom  a 
common  jeopardy* 

The  case  contains  a  statement  of  the  value  of  the 
submerged  cargo  which  in  &ct  was  raised  by  the  same 
operation  as  raised  the  hull^  but  as  it  states  neither 
the  value  of  the  huU  itself  nor  the  cost  of  raising  it, 
this  statement  is  valueless;  but  I  wiU  suppose  a  state 
of  figures  to  illustrate  what  I  understand  to  be  meant 
by  the  statement  in  the  case.  Let  us  suppose  the 
expense  of  raising  the  ship  with  the  portion  of  her 
cargo  on  board  to  have  been  600/.^  that  the  further 
repairs  necessary  would  be  700/.,  that  the  value  of  the 
ship  when  repaired  would  be  1200iLj  and  that  the  value 
of  the  portion  of  the  cargo  raised  and  saved  along  with 
the  ship  is  1600/.  I  leave  out  the  freight,  which  would 
only  complicate  the  statement  without  altering  the 
principle.  Now,  inasmuch  as  the  value  of  the  portion  of 
cargo  saved  is,  on  these  figures,  three  times  the  value  of 
the  unrepaired  hull,  and  the  two  were  saved  by  the  ex- 
penditure of  the  600/.,  if  that  600/.  is  to  be  charged  as 
general  average  against  the  ship  and  the  portion  of 
cargo  saved,  160/.  would  be  chargeable  to  the  ship  and 
460/.  against  the  portion  of  cargo  saved  by  this  ex- 
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[1866.]  penditore.  It  is  plain  that  on  this  state  of  SgoieSi  if 
J[^J|^  the  fact  that  cargo  was  on  board  is  disr^arded^  there 
was  a  total  loss^  for  in  that  view  a  ship  worth  1200/. 
would  cost  600/.  to  raise  her^  and  700/.  to  repair  her, 
together  13002.,  which  is  more  than  she  is  worth ;  but 
if  the  fact  that  cargo  is  there^  which  would  be  saved 
and  contribute  to  the  expense  of  raising,  is  taken  into 
account,  there  is  no  total  loss ;  for  it  would  then  stand 
that  a  ship  worth  1200/.,  and  a  cargo  worth  15001, 
together  2700/.,  would  be  saved  by  the  expenditure  of 
1300/.,  of  which  450/.  would  be  separately  chargeable  to 
the  cargo,  and  850/.  separately  chargeable  to  the  ship. 

Whether  therefore  the  ship  and  cargo  were  considered 
together  or  separately,  they  would  be  well  worth  the 
expenditure  required  to  rescue  them  from  loss.  It  is 
on  construing  the  statement  in  the  case  as  submitting 
one  similar  in  principle  to  that  which  would  arise  on 
the  figures  here  given  that  I  come  to  the  condosion 
that  the  defendant  is  entitled  to  judgment,  and  after 
having  carefully  considered  my  brother  She^s  reasons 
for  the  opposite  opinion  I  still  think  so  for  the  foQowing 
reasons. 

It  is  first  necessary  to  consider  whether,  if  the  ship- 
owner had  in  this  case  raised  the  ship  and  cargo  as 
Messrs.  Broad  Sf  Sans  did,  they  would  have  been  entitled 
to  charge  that  expense  as  general  average  against  the 
portion  of  the  cargo  raised  by  its  expenditure  as  well 
as  against  the  hull. 

In  order  to  give  rise  to  a  chaise  as  general  average, 
it  is  essential  that  there  should  be  a  voluntary  sacrifice 
to  preserve  more  subjects  than  one  exposed  to  a  common 
jeopardy,  but  an  extraordinary  expenditure  incurred  for 
that  purpose  is  as  much  a  sacrifice  as  i^  instead  of 
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money  being  expended  for  the  purpose^  money's  worth 
were  thrown  away.  It  is  immaterial  whether  the  ship- 
owner sacrifices  a  cable  or  an  anchor  to  get  the  ship  off 
a  shoal^  or  pays  the  worth  of  it  to  hire  those  extra 
serrices  which  get  her  off.  It  is  quite  tnie  that  so  long 
as  the  expenditure  by  the  shipowner  is  merely  such  as 
he  would  incur  in  the  fulfilment  of  his  ordinary  duty 
as  shipowner,  it  cannot  be  general  average;  but  the 
expenditure  in  raising  a  submerged  vessel  with  cargo 
on  board  is  extraordinary  expenditure,  and  if  incurred 
to  save  the  cargo  as  well  as  the  ship  (which  primfi  facie 
is  the  object  of  such  an  expenditure)  is  chargeable 
against  all  the  subjects  in  jeopardy  saved  by  this 
expenditure. 

In  the  second  edition  of  Amould  on  Insurance^  vol.  2, 
pp.  931-2,  s.  340,  it  is  said,  *'  A  stranded  vessel  is,  in  most 
cases,  in  danger  of  being  lost,  unless  speedy  steps  arc 
taken  for  her  preservation,  either  by  unloading  the 
cargo  to  lighten  her,  or  by  endeavouring  to  float  her  by 
means  of  buoys,  &c.,  with  the  cargo  in  her.  The  remu- 
neration which  the  shipowner  is  obliged  to  pay  for  the 
services  thus  rendered,  gives  a  claim  to  general  average 
contribution,  provided  such  services  shall  appear  to 
have  been  incurred  for  the  joint  benefit  of  ship  and 
cargo,  which  will  be  the  case  if  ship  and  cargo  are  both 
exposed  to  a  common  danger,  and  both  saved  from  it 
by  the  exertions  employed  for  their  rcscuo."  This  I 
apprehend  is  a  perfectly  accurate  statement  of  the  law. 

In  the  present  case  the  greater  part  of  the  cargo  was 
on  shore  and  safe  before  the  ship  was  submerged,  but 
the  extraordinaxy  expenditure  necessaiy  to  save  the 
ship  and  the  portion  of  the  cargo  on  board  would  have 

VOL.  VI.  3d  f .  ft  9, 
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[1866.]      been  cbai^eable  as  general  average  as  against  them, 
Kemp        tbough  not  against  the  part  that  was  safe.     See  Maran 

I  do  not  mean  to  say  that  in  every  case  where  a  ship 
with  cargo  on  board  is  submerged^  and  the  two  are  in 
fact  raised  together  by  one  operation^  the  expenditure 
incurred  must  necessarily  be  for  the  common  preser- 
vation of  both.     I  think  it  is  in  every  case  a  question 
of  fact  whether  it  was  so ;  and  if  the  cargo  could  be 
easily  and  cheaply  taken  out  of  the  ship  and  saved  by 
itself,  it  would  not  be  proper  to  charge  it  with  any 
portion  of   the   joint   operation  which   in   that  case 
would  not  be  incurred  for  the  preservation  of  the  cargo. 
But  it  must  be  rather  an  exceptional  case  in  which, 
where  a  vessel  lies  under  twenty  feet  of  water  at  low 
tide,  the  cargo  can  be  easily,  or  indeed  at  all,  taken  oat 
of  her  hold  without  either  raising  the  ship  with  the 
cargOf  or  destroying  the  hull  for  the  purpose  of  getting 
the  cargo  out     If  the  contention  of  the  assured  at  the 
trial  had  been  that  such  an  exceptional  course  was  in 
this  case  practicable^  and  the  proper  one,  the  question 
would  have  been  left  to  the  jury  or  the  facts  agreed 
upon,  so  that  we  might  draw  the  proper  inference  of 
fact  from  them.     Instead  of  doing  so  the  only  fiact 
bearing  on  this  question  stated  is  that  Messrs.  Broad 
if  Sons  did  in  fact  raise  the  ship  with  the  cargo  on 
board.    As  they  could  have  no  interest  excqpt  to  save 
the  imperiled  subjects  in  the  proper  way,  so  that  they 
might  be  entitled  to  charge  their  outlay  against  them 
as  salvage,  I  think  the  inference  to  be  drawn  from  this 
fact  is  that  the  mode  adopted  was  the  proper  one,  and 
(a)7£l#J9.529. 
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I  should,  if  necessary,  draw  that  inference.    But  from       [18G6.] 
the  way  the  case   ia  stated,  it   appears  to  have  been        ^emp 
agreed  between  the  parties  that  the  expense  of  raising     hallIday. 
the  ship  and  cargo  was  in  fact  general  average,  and  as 
such  chargeable  in  fact  on  the  cargo,  if  in  law  it  could 
be  so. 

I  shall  now  proceed  to  consider  the  question  whether 
the  circumstance  that  the  expense  of  raising  the  ship 
and  cargo  would  be  partly  borne  by  the  cargo,  ought 
to  have  been  taken  into  consideration  in  determining 
whether  there  was  what  is  commonly  called  a  con- 
structive total  loss. 

A  contract  of  marine  insurance  is  a  contract  to  in* 
demniiy  against  loss  by  certain  perils,  and  if  tha  sttbject 
matter  of  the  insurance  is  totally  lost  in  consequence 
of  those  perils,  the  assured  is  entitled  to  recover  as  for 
a  total  loss ;  if  it  is  only  partially  lost,  the  assured  is 
only  entitled  to  recover  for  a  partial  loss. 

It  frequently  happens,  that  by  the  perils  insured 
against  the  subject  matter  of  the  insurance  is  so  far 
damaged  that  it  cannot  be  preserved  without  outlay  on 
repairs  or  otherwise,  but  may  be  preserved  by  such 
outlay;  or  that  it  is  by  perils  insured  against  taken 
out  of  the  possession  of  the  assured,  but  that  they  can 
recover  the  possession  by  exertions  and  expenditure ; 
or  it  may  be  as  in  the  present  case,  that  both  facts 
exist,  the  subject  matter  is  taken  out  of  the  possession 
of  the  assured  and  sunk  in  a  damaged  state,  but  can 
by  expenditure  be  raised,  and  then  by  further  ex- 
penditure be  repaired.  In  all  such  cases  the  assured 
may,  if  he  pleases,  elect  to  incur  the  expenditure  and 
save  the  subject  matter,  and  in  that  case  it  will  be  a 
partial  loss  only  ;  or  he  may  offer  to  abandon  the  whole 
3  n  ^ 
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[1866.]      to  the  underwriters,  and,  if  they  accept  the  abandon- 
Kbmp    "  nient,  it  will  he  a  total  loss,  the  underwriters  being 

Hallipat.  ^^^*^gat^<J  for  the  assured,  and  entitled  to  all  salvage 
and  every  other  right  of  the  assured ;  or  lastly,  the 
circumstances  may  be  such  that  though  the  underwriters 
refuse  to  accept  the  abandonment,  the  assured  may  elect 
to  treat  it  as  a  total  loss,  and  force  them  to  indemnify 
him  for  it  as  such,  in  which  case,  on  principles  of  equity 
not  confined  to  marine  insurance,  they  are  subrogated 
for  him  whom  they  have  indemnified,  and  have  all  hid 
rights  ;   Randal  v.  Cochran  («),  Fates  v.  Whyte  (A). 

If  it  were  possible,  to  work  out  the  insurance  so  as 
to  make  it  in  practice  a  perfect  indemnity,  it  would  be 
tlie  same  thing  in  the  pecuniary  result  whether  the 
assured  repaired  or  abandoned  the  subject  matter,  bat 
it  is  not  possible  so  to  work  it  out,  and  in  general  it  is 
for  the  benefit  of  the  assured  to  treat  a  loss  as  total, 
and  this  is  peculiarly  the  case'  where  the  policy  is  a 
valued  one. 

It  therefore  becomes  a  very  important  subject  of 
inquiry  under  what  circumstances  the  assured  has  a 
right,  against  the  will  of  the  insurers^  to  treat  the  loss 
as  total.  Up  to  the  present  point  I  believe  there  is  no 
difference  in  the  principles  on  which  the  law  of  insurance 
is  administered  in  this  and  in  foreign  countries,  and  the 
decisions  of  foreign  jurists  are  entitled  to  great  weight : 
many  of  those  authorities  cited  by  my  brother  Shec 
are  authorities  in  support  of  the  positions  I  have  laid 
down ;  I  do  not  think  it  necessary  to  examine  or  cite 
them  at  length,  as  those  principles  are  not  now  in  con- 
troversy between  us.     But  on  the  part  of  the  case 

(a)  1  Vts.  J)8.  {h)  4  Bfpff,  y.  r.  272.  2S.T 
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which  I  am  prooeediog  to  argue  there  is  a  fundamental  [1866.] 
difference  between  the  law  of  insurance  as  administered  keuv 
in  America  and  as  administered  in  England.  Haludat. 

In  America^  if  the  subject  matter  of  insurance  sus- 
tain damage  to  the  extent  beyond  fifty  ^/^  the  assured 
may  abandon  and  recover  as  for  a  total  loss.  This  is 
an  implied  part  of  the  American  contract^  and^  unless 
Uiere  be  something  expressed  which  excludes  this  impli- 
cation,  the  assured  has  this  right ;  and  that  right  depends 
on  the  state  of  things  when  the  notice  of  abandonment 
was  giyeui  and  is  not  altered  by  any  subsequent  change 
in  the  state  of  things.  But  this  is  not  the  English  law. 
In  2  Phillips  on  Insurance^  s.  1536,  3rd  ed.^  it  is  said, 
"this  rule  of  abandonment  on  account  of  loss  over  fifty  per 
cent,  of  the  value  of  the  subject,  makes  the  most  material 
d^erence  between  tlie  American  and  English  jurispru- 
dence relative  to  total  loss  and  abandonment,  and  is  to 
be  kept  in  mind  in  examining  the  decisions  of  the 
tribunals  of  the  two  countries.  It  extends  equally  to 
ship,  cargo,  and  freight  This  rule,  and  that  rule  in  the 
United  States,  whereby  the  validity  of  the  abandonment 
is  tested  by  the  circumstances  existing  at  the  time  of 
making  it,  instead  of  the  time  of  bringing  the  suit,  as 
in  England,  give  a  wider  range  to  constructive  total  loss 
and  abandonment  in  the  United  States,  and  consequently 
an  increased  liability  of  underwriters  for  loss  by  the 
agents  who  have  charge  of  the  insured  subject^' 

I  do  not  think  that  any  American  cases,  based  on 
principles  so  different  from  ours,  are  authorities  in  an 
English  case.  I  shall  therefore  with  great  deference  to 
my  brother  Sliee^  who  relies  upon  several  cases  in  the  . 
United  States^  refrain  from  examining  them  and  rely 
only  on  the  English  decisions. 


T. 

Hallidat. 
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[1866.]  It  is  now  finally  settled  in  England  by  the  dedrion 

^^^  of  the  House  of  Lords  in  Irviry  v.  Manning  (a),  "  that 
the  question  of  loss,  whether  total  or  not,  is  to  be 
determined  just  as  if  there  was  no  policy  at  til"  If 
the  subject  matter  is  by  the  underwriter's  perils  put  in 
such  a  situation  that,  supposing  there  was  no  policyi  it 
would  be  totally  lost  to  its  owner,  then  as  between  the 
assured  and  the  underwriter  there  is  a  total  loss:  not 
otherwise.  And  the  question  whether  the  thing  is  lost 
to  the  owner  is  to  be  treated  in  a  practical  business  like 
spirit,  and  if  the  thing  cannot  by  any  means  which  the 
owners  or  their  representative,  the  captain^  can  reason- 
ably  use,  be  saved,  then  it  is  totally  lost ;  but  if  by  any 
reasonable  means  which  were  reasonably  within  their 
reach  they  might  redeem  the  subject  matter  and  do  not 
do  so,  the  total  loss  is  not  attributable  to  the  perils 
which  cast  the  subject  matter  of  insurance  into  that 
position,  but  to  the  neglect  of  the  owners  to  take  those 
reasonable  means.  If  they  do  not  take  those  means 
"  they  cannot  make  the  loss  total  by  their  own  neglect/' 
Thomelg  v.  Hebson  (ft),  as  explained  by  Lord  Tenierden 
in  Pdrry  v.  Aberdein  (c).  "The  duty  of  the  master  in 
case  of  damage  to  the  ship  is  to  do  all  that  can  be  done 
towards  bringing  the  adventure  to  a  successful  termi- 
nation ;  to  repair  the  ship,  if  there  be  a  reasonable 
prospect  of  doing  so  at  an  expense  not  ruinous ;  and  to 
bring  home  the  cargo,  and  earn  the  freight,  if  possible;" 
Benson  v.  Chapman  (d).  The  underwriters  do  not  by 
their  contract  engage  to  indemnify  against  the  conse* 
quences  of  his  neglect  to  perform  that  duty.  The 
question  however  whether  it  is  possible,  must  be  under- 

(rt)  1  H.  L.  C.  287.  :)<><;  (h)  2  li.  tf  A.  hVi, 

(0  0  B  4  C.  411.  417  (<0  2  K  L.  C.  WS.  720. 
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stood  in  the  sense  in  which  it  is  explained  by  Maule  J.      [1866.] 
in  M088  V.  Stnith  (a).     "  In  matters  of  business  a  thing        EZii 
is  said  to  be  impossible  when  it  is  not  practicable ;  and     hallidat. 
a  thing  ia  impracticable  when  it  can  only  be  done  at 
an  excessive  or  unreasonable  cost.     A  man  may  be  said 
to  have  lost  a  shilling,  when  he  has  dropped  it  into 
deep  water ;  though  it  might  be  possible,  by  some  very 
expensive  contrivance,  to  recover  it."    I  may  add,  to 
complete  the  illustration,  that  a  diamond  of  great  value 
would  not  be  totally  lost  if  dropped  into  water  from 
whence  it  would  cost  lOL  to  recover  it,  though  a  shilling 
in  the  same  position  would  be  totally  lost 

When  a  ship  or  other  subject  matter  of  insurance  is 
in  such  a  situation  that  it  can  be  saved  but  only  by  an 
excessive  expenditure,  the  assured  may  undoubtedly  (at 
least  if  they  give  notice  of  abandonment  in  due  time) 
treat  it  as  a  total  loss,  and  recover  for  it  as  such.  In 
Knight  v.  Faith  {b),  Lord  Campbell  exftesseA  a  strong 
opinion  that  it  was  essential  that  there  should  be  such 
a  notice,  and  that  the  owner  of  the  shilling  at  the 
bottom  of  the  well  could  not,  without  what  would  in 
his  case  be  an  idle  ceremony  recover  as  for  a  total  loss. 
If  it  were  necessary  for  the  decision  of  this  case  to 
determine  that  point,  my  doubt  would  be  whether  I 
was  not  bound  in  this  Court  to  follow  that  as  the 
latest  decision,  and  to  reserve  for  a  Court  of  error  the 
question  whether  he  was  right  in  that  opinion:  but  it 
is  unnecessary  to  come  to  any  determination  on  this 
point,  for  all  the  English  authorities  agree  that  unless 
the  circumstances  are  such  as  to  make  the  loss  total 

(0)  9  a  A  94.  108.  (h)  15  Q.  2?.  G49. 
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[18(>6.]  within  the  principle^  expounded  by  Maule  J.  in  ifcui?. 
Kemp  Smith  [a),  no  notice  of  abandonment  can  make  it  so; 
Hallidit  *"^  *^  *^**  ®^®"^  ^  ^^^  circumstances  were  auch  that 
at  the  time  the  notice  of  abandonment  was  given  it 
was  justified^  yet  if  by  subsequent  events  before  action 
brought  the  plaintiff  might  by  reasonable  means  obtain 
the  things  he  -can  only  recover  for  a  partial  leas.  As 
was  said  by  Holroyd  J.  in  Brot/ierstan  v.  Barber  {b)f 
"  Abandonment  has  its  origin  from  the  contract's  being 
a  contract  of  indemnity.  But  it  is  apparent  that  if  the 
assured  might  abandon  at  his  pleasure^  he  might  be  a 
gainer  to  a  much  greater  extent  than  the  value  of  the 
loss ;  which  is  inconsistent  with  a  contract  of  indemnity. 
*  *  *  *  As  evei^ts  have  made  it  at  the  time  when 
the  action  was  brought^  it  is  but  a  partial  loss.''  See 
also  Naylor  v.  Taylor  (c). 

The  question  whether  it  is  practicable  to  save  the 
subject  matter  within  the  meaning  of  the  phrase  as  ex- 
plained by  Maule  J.  in  Mou  v.  Smith  has  been  dif- 
ferently left  to  the  jury.  In  Gardner  v.  Salvador {^ 
Bayley  J.  left  it  to  the  jury  to  say  whether  by  ^^^ 
within  the  reach  of  the  captain  which  he  couU  '^ 
sonably  use,  the  ship  could  be  saved.  The  nciode  of 
putting  the  question  generally  adopted  has  beera  to  wk 
"  whether  a  prudent  uninsured  owner  would  ha^e  done 
it."  In  Bosetto  v.  Gumey  (<?),  the  Court,  appro^ng  °^ 
what  had  been  said  by  Maule  J.  in  Moss  v.  SWM. 
state  the  rule  thus,  p.  187,  "  if  the  damage  is  repa'*'*'^' 
the  loss  is  total  or  partial,  according  to  circumstance!)' 

(«)  9  C.  B.  94.  UK{.  {h)  bM.^  8.  418.  42<i 

(c)  9  5.  #  a  718.  724.  (rf)  1  AT.  #  Bob,  116,  li7. 

(«)  11  C.  C.  170. 
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If  the  damage  cannot  be  repaired  without  laying  out       [1866.] 

more  money  than  the  thing  is  worth,  the  reparation  is        ^[^ 

impracticable,   and  therefore,   as   between  the  under-     hallidit 

writers  and  the  assured,  impossible/'    The  three  modes 

of  expression  all   seem  to  me    to  convey  the   same 

idea.     No  means  which  would   cost  more  than  the 

object  is  worth  can  be  considered  reasonable:   and  a 

prudent  uninsured  owner  would  not  adopt  them.     But 

if  the  means  within  his  reach  would  cost  less  than 

the  object  is  worth,   a  prudent  uninsured  owner  would 

adopt  them,  rather  than  suffer  the  thing  to  perish,  though 

a  prudent  insured  owner,  especially  if  insured  in  a  valued 

policy  would  probably  act  otherwise,  if  the  law  permitted 

him  by  doing  so  to  recover  firom  the  underwriters  for  a 

total  loss. 

I  should  observe  that  I  think,  in  the  present  case,  the 
questions  whether  there  was  a  total  loss  at  the  time 
when  the  ship  lay  submerged,  and  whether  there  was  a 
total  loss  when  she  lay  moored  at  Falmouth  in  the  cus- 
tody of  Messrs.  Broad  4*  Sonty  arc  identically  the  same. 
Whilst  the  ship  lay  submerged,  it  was  a  question  of 
calculation  what  the  cost  of  raising  her  would  be,  but, 
before  the  trial,  Messrs.  Broad  ff  Sons  had,  by  experi- 
ment, ascertained  what  it  was ;  and  the  assured  could 
have  got  their  ship  by  adopting  their  net  and  paying 
them  for  what  they  had  done,  and  then  the  assured 
would  have  been  exactly  in  the  same  position  as  if  they 
bad  themselves  originally  raised  her. 

In  considering  whether  it  was  reasonable  to  raise  the 
ship  and  cargo  in  the  present  case,  I  think  that  every 
circumstance  tending  to  increase  or  diminish  the  neces- 
sary outlay,  and  every  circumstance  tending  to  increase 
or  (limiuisli  the  benefit  to  l)c  derived  from  that  outlay, 
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[1866.]      ought  to  be  taken  into  account^  and  amongst  those  the 
Kkmp        fact  that  cargo  would    be  saved  by  the  operation  and 
llALLiDAT.     would  contribute  to  the  expense,  socins  to  me  a  very 
important  element. 

The  shipowner  is  not  asked  to  advance  money  for  the 
benefit  of  strangers  on  the  security  of  their  property,  he 
is  the  authorized  agent  of  the  owners  of  the  cargo, 
having  the  custody  of  it,  and  bound  to  save  it  if  he  can. 
It  was  contended  on  the  argument  that^  in  considering 
whether  the  subject  matter  of  insurance  was  totally  lost, 
we  were  bound  to  look  to  it  and  to  it  alone,  so  that  in 
the  conceivable  case  of  a  ship  worth,  say  1500/.,  being  in 
peril,  with  cargo  on  board  also  worth  1500/.|  which 
could  be  saved  together  by  the  expenditure  of  2000/.  on 
one  operation,  the  assured  was  entitled  to  consider  bo^*^ 
as  totally  lost,  because  neither,  singly,  was  wortU  tliC 
sum  which  would  save  the  two.     If  a  long  series  of  ^,^ 
cisions  had  established  this,  we  could  not  help  it,  HxxV.  \x^ 
fact  from  the  time  of  Lord  Man^ld  it  has  beexx    ^q 
established  rule  in  assurance  law  that  ''  if  the  thing   \x^ 
truth  was  safe,  no  artificial  reasoning  shall  be  allo^red  to 
set  up  a  total  loss :  Hamilton  v.  Mendes  {a),  eLT\A  the 
only  case  in  which  a  point  like  this  was  ever  att^^^apted 
to  be  set  up  was  Moss  v.  Smith  (i).     In  that  c^^^^  ^^^ 
attempt  totally  failed.     Maule  J.  explained  the  l^^*^  ^^  ^ 
manner  to  me  perfectly  satisfactory,  and  what     ^   "*^*^ 
written  is  in  truth  but  an  attempt  to  adapt  his  re^^^^'^"^^ 
to  the  present  case.   Lord  Truroy  in  the  same  ca»^^  **** ' 
p.  108,  "  we  are  asked, — would  any  man  in  his      ^C"** 
spend  1000/.  on  the  repairs  of  a  ship  for  the  me:*^"^  ^^^ 
pose  of  earning  900/.  freight  ?    To  this  I  answc?^^ 
tainly  not.     But  this  is  not  the  true  question.       ^''    ^ 

(a)  2  Jiun.  1U»S.  i2VJ,  {6)  9  C,  R  94r- 
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expending  1000/.  upon  the  repairs,  he  gets,  not  only      [18GG.] 
500/.  freight,  but  also  a  ship  worth  8000/.,  who  will  for        Kbmp 
a  moment  question  the  prudence  of  the  outlay  ?"  Ha  JIday. 

This  is  an  authority,  as  it  seems  to  me,  precisely  in 
point,  and  agreeing  with  it  as  I  do  in  principle,  I  think 
our  judgment  shoidd  be  for  the  defendant. 

I  need  hardly  say  that  I  should  not  adhere  to  this 
opinion  against  that  of  my  brother  Skee,  unless  on  con- 
sideration I  entertained  it  decidedly  ;  but  I  should  regret 
much  if  my  decision  were  to  be  final.  That  however  is 
fortunately  not  so.  This  Court  being  equally  divided, 
there  would  be  no  judgment,  unless  one  of  the  Judges 
withdrew  his  opinion  in  order  that  the  case  might  go 
into  error.  It  is  the  practice  for  the  junior  Judge  in 
such  a  case  to  withdraw  his  judgment,  and,  owing  to 
the  accident  of  my  brother  Shee  being  junior  to  myself, 
the  judgment  will  be  entered  for  the  defendant,  leaving 
the  plaintiff  to  appeal. 

Judgment  for  the  defendant. 


The  plaintiff  brought  error  on  this  judgment,  and,      [18G6.] 
the  defendant  having  jomed  in  error,  the  case  was  Fef^ruary  int.] 
argued  aflker  Michaelmas  Term,  1865,  November  28th, 
and  re-argued  after  Hilary  Term,  1866,  February  Ist, 
before  Erle  C.  J.,  Pollock  C.  B.,  Willes,  Kbatino 
and  Smith  JJ.,  and  Martin,  Channkll  and  Pioott  BB. 

The  defendant's  counsel  abandoned  the  point  as  to 
general  average  loss  during  the  voyage,  on  the  ground 
that  the  amount  involved  was  small,  and  most  of  the 
damage  had  been  repaired  before  Uu^  ship  sank. 
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[I860.]  fVaikin  WUliams  (Edward  James  with  him),  for  the 

Kemp  plaintiff. — First.  Here  was  no  general  average.  The 
Hallidat.  shipowner  was  justified  in  declining  to  incur  expense 
about  the  ship  after  she  sank,  and  in  abandoning 
her  to  the  undernvriters.  The  best  definition  of  general 
average  in  English  law  is  that  given  by  Benecke,  p.  168, 
"All  loss  which  arises  in  consequence  of  extraordi- 
nary sacrifices  or  expenses  incurred  for  the  preserva- 
tion of  the  ship  and  cargo.''  Within  this  come 
expenses  of  getting  off  a  stranded  ship.  Id.  215 ;  Job 
v.  Langton  (a),  Moran  v.  Jones  (i);  and  those  of  enter- 
ing an  intermediate  port  to  repair  damage  which  renders 
a  ship  unfit  to  prosecute  her  voyage,  Denecke,  p.  192. 
In  perilous  situations  it  is  the  duty  of  the  master  to 
use  all  endeavours  to  extricate  his  ship,  and  if  in  so 
doing  sails  are  blown  away,  masts  sprung,  or  the  hull 
injured,  there  is  no  general  average ;  Id.  183.  In  esti- 
mating the  damage  to  the  ship,  and  the  expense  of 
repairs,  in  reference  to  the  loss  being  total  or  partial, 
the  loss  of  a  mast,  or  other  damage  to  the  ship  by  jetti- 
son, subject  to  be  contributed  for  in  general  average,  is 
to  be  included,  so  long  as  the  contribution  has  not 
been  made  by  the  cargo  and  freight,  the  claim  for  which 
will  go  to  the  underwriters  by  abandonment ;  2  PldiL 
Ins,  §  1545, 3rd  ed.  Before  resorting  to  jettison  of  any 
part  of  the  cargo,  the  master  is  bound  to  obtain  the 
consent  of  its  owner  if  present,  unless  the  jettison  is 
imperatively  required  to  preserve  life;  Benecke^  p.  175 ; 
Emerigon^  Traitt  des  Assurances^  ch.  12.  sect.  40.  §  8. 
The  cargo  here  may  have  consisted  of  bullion,  which  is 
easily  raised  by  diving  bells.     In  short,  there  must  be, 

{u)  0  E.  4'  It.  77'X  {h)  7  JcL  r>23. 
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firsts  a  damage  threatening  the  whole  adventure^  and      [1866.] 
second,  what  is  thrown  away  must  be  thrown  away        Km 
voluntarily,  with  the  object  of  avoiding  some  common     ji^|.^,*p^,. 
danger  to  the  carffo ;    if  the  cargo  was  not  in  peril, 
although  it  benefited  by  what  was  done  to  preserve 
the  ship  and  earn  freight,  there  will  be  no  claim  for 
general  average.     [Aforfin  B.  referred  to  Cambridge  v. 
Anderton  (a),  where  a  ship  whicb  had  been  abandoned 
was  afterwards  got  off  and  sailed  on  another  voyage ; 
this  was  held  a  total  loss.]     The  same  principles  apply 
as  to  contribution  whether  the  total  loss  is  actual  or 
constructive. 

Second.  When  a  ship  is  so  damaged  that  the 
cost  of  repairing  her  would  be  more  than  she  would 
be  worth  when  repaired,  it  is  a  total  loss;  Moss  v. 
Smith  {b\  Rosetto  v.  Gtimey  (c).  The  question  how- 
ever whether  a  ship  is  lost  is  to  be  determined  in  just 
the  same  way  whether  she  was  insured  or  not ;  Irving 
V.  Manning  (d).  The  rule  has  also  been  expressed, 
would  a  prudent  uninsured  owner  have  repaired  her 
under  the  circumstances  ?  Id,  That  however  must  be 
taken  with  reference  to  the  thing  itself,  and  not  to  the 
particular  circumstances  of  the  owner,  the  question 
being,  is  the  article  lost?  not,  is  the  owner  pre- 
judiced? 

The  other  side  will  contend  that  when  the  ship  was 
raised  this  was  a  restoration  of  her :  but  there  is  no 
authority  in  our  law  for  saying  that  restoration  of  a 
ship  changes  a  total  loss  into  an  average  loss,  unless 
perhaps  in  the  case  where  a  captured  ship  is  afterwards 
recaptured;     Hamilton    v.    Mendes  («),    Bainbridge   v. 

(a)  2B.^  a  691.  (*)  9  C.  B,  94. 

(c)  U  a  B,  17B.  (rf)  1  H.  L,  0.  287.  30(>, 

(0  2J?Mrr.  1198.  1213, 
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[1866.]  Neilsan  (a).  But  the  doctrine  of  these  cases  is  qualified 
j^^np  by  M'lver  v.  Henderson  (b), 
UiLUDAT.  They  will  also  contend  that  those  who  raised  this 
ship  are  not  entitled  to  any  compensation^  as  having 
violated  The  Merchant  Shipping  Act,  1854,  17  &  IB 
Vict  c.  104  8. 450.  (2.),  which  enacts,  "  If  any  person  not 
being  the  owner  finds  or  takes  possession  of  any  wreck," 
he  shall  as  soon  as  possible  deliver  the  same  to  the 
receiver  of  the  district  within  which  it  is  found,  or  shall 
forfeit  all  claim  to  salvage.  The  interpretation  clatue, 
sect.  2,  however,  says,  among  other  things,  " '  Wreck' 
shall  include  jetsam,  flotsam,  lagan,  and  derelict  found 
in  or  on  the  shores  of  the  sea  or  any  tidal  water;''  con- 
sequently sect.  450  cannot  apply,  as  here  was  neither 
jetsam,  flotsam,  or  lagan,  but  the  ship  was  abandoned 
to  the  underwriters. 

Cohen  {Brett  with  him),  contra. — First.  Here  was  no 
absolute  total  loss,  which,  indeed,  seems  admitted. 

Second.  Neither  was  there  a  constructive  total  low. 
Where  a  ship  sinks  in  the  open  sea  there  is,  primS  faciej 
an  absolute  total  loss ;  but  when  she  sinks  in  a  harbour 
there  is  no  loss  either  absolute  or  constructive.  There 
is  no  pretence  for  saying  this  ship  could  not  be  raised, 
for  it  was  done ;  and  the  question  is  whether  the  expense 
of  raising  her  would  be  general  average  expenses,  and 
as  to  that  the  Court  have  power  to  draw  inferences  of 
fact  like  a  jury.  In  2  Am.  Ins.  2nd  ed.,  1021,  §  86ft 
•*  Every  effective  privation  of  the  spes  recuperandi  amai^ 
to  an  absolute  total  loss :  if  the  thing  insured  be  ia  the 
hands  of  strangers,  not  under  the  control  of  the  assured; 
if,  by  any  circumstances  over  which  he  has  no  (jonttol, 
it  can  never,  or  within  no  assignable  period,  be  brought 

{a)  10  EaM  '&iS\  (h)  i  M.  t  8,  5r«. 
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to  its  original  destination—in  such  cases  the  circum-  [1866.] 
stance  of  its  remaining  in  specie  at  any  forced  termina-  Ksmp 
tion  of  the  risk  is  of  no  importance.  *  *  *  The  loss,  as  Hallidat. 
Lord  Abinger  says,  is,  in  its  nature,  total  to  him  who  has 
no  means  of  recovering  his  property,  whether  his  inabi- 
lity arises  from  its  annihilation  or  from  any  other  insu- 
perable obstacle,''  referring  to  Roux  v.  Salvador,  in 
error  {a).  The  ordinary  definition  of  general  average 
is  to  save  ship  and  cargo,  both  being  in  danger. 
Loss  from  voluntary  stranding  to  avoid  a  common 
danger  is  a  general  average  loss;  2  Am.  Ins,,  915, 
$  882.^  2nd  ed.  Expenses  of  getting  a  stranded  ship 
afloat  so  as  to  save  her  and  her  cai^o  may  be  reco- 
vered as  general  average.  Id.  931-2,  §  340;  and  on 
the  same  principle  expenses  of  raising  her  from  the 
bottom  of  the  sea.  And  2  Phillips  Ins.,  §  1527,  3rd  ed., 
"  Submersion  does  not  of  itself  in  all  cases  authorize 
the  abandonment  of  the  ship.  Whether  it  does  so, 
depends  upon  the  same  rules  as  in  stranding."  The 
test  of  loss  of  a  ship  is,  would  a  prudent  uninsured 
owner  have  taken  her  ?  which  the  facts  of  this  case  shew 
he  would  have  done.  Imminent  danger  to  the  cargo  is 
not  the  test  of  general  average  loss,  for  the  expense  of 
discharging  it  in  harbour  when  there  is  no  danger  is 
aUowed  as  such.  Even  in  case  of  jettison  the  captain  is 
bound  to  throw  overboard  first  the  articles  which  are  of 
least  value ;  Benecke,  pp.  175, 176.  [He  cited  also  Baily  on 
General  Average,  p.  202,  2nd  ed.]  At  all  events,  the 
action  can  only  be  maintained  for  the  sum  for  which  the 
salvor  has  a  lien  on  the  ship ;  Castellain  v.  Thompson  (i). 
Third.  If  there  was  a  constructive  total  loss  the  notice  of 
abandonment  was  too  late :  it  should  be  given  in  reason- 
able time,  2  Am.  Ins.,  1164,  §  409,  2nd  ed. ;  Hunt  v.  The 
(•)  3  Binf.  M  e.  306.  279.  (A)  18  C  S,  i^.  g.  IW.    • 
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[1866,]  Royal  Exchange  Assurance  (a).  The  tendency  of  recent 
Kf.sip  cases  is,  that  ample  time  should  be  given  to  the  assured 
U  AIM  DAT.  *o  inquire,  King  v.  M^alker,  on  appeal  {b) ;  the  proof  of 
which  is,  that  where  notice  of  abandonment  is  useless, 
as  for  instance  where  information  of  the  calamity  and 
of  the  sale  of  the  ship  arrive  at  the  same  time,  it  need 
not  be  given ;  Roux  v.  Salvador^  in  error  (c) ;  Fam- 
worth  V.  Ilgde  (rf). 

Fourth.  If  the  loss  even  were  total,  it  did  not 
continue  so  ti/l  the  beginning  of  the  action.  And  this 
constitutes  the  great  distinction  between  the  law  of 
insurance  of  England  and  that  of  America  ;  2  Am.  Ins., 
ed,  by  MacL,  pp.  921-932 ;  Parsons  Maritime  Law,  403 ; 
Lozano  v.  Janson  {e)  :  in  the  latter  of  which  this  is  not 
material,  an  abandonment  once  rightfully  made  being 
there  conclusive,  2  Phill.  Ins.  §  1 70i,  3rd  ed. 

Fifth.  This  ship  and  cargo  were  a  wreck  within  The 
Merchant  Shipping  Act,  1854,  17  &  18  Vict.  c.  104. 
No  action  now  lies  for  salvage ;  Atkinson  v.  Woodhall  (/) : 
and  where  there  has  been  no  risk  the  salvors  can  only 
charge  for  their  expenses ;  Pritrhard's  Admiralty  Digest^ 
tit.  Salvage.  [  Wilks  J.  referred  to  The  Carrier  Dove  {g)t 
to  shew  that  there  is  no  difference  between  river  salvage 
and  sea  salvage.]  [He  also  cited  Briggs  v.  The  Mer- 
chant Tradertf  Association  (A).] 

Watkin  Williams,  in  reply. — It  is  unnecessary  to  con- 
tend that  here  was  an  absolute  total  loss.  But,  taking 
it  as  a  constructive  total  loss,  the  notice  of  abandonment 
was  in  time.     It  is  sufficient  that  such  a  notice  he  given 

(a)  5  M.  #  .9.  47.  (h)  3  H.  #  C.  200. 

(c)  3  Bifig.  ^.  a  26«.  (d)  18  C.  B.  M  5.  835. 

(«)  2E,fE,  100.  ( /■)  1  /r.  #  C.  170. 

iff)  2  Moo,  P.  a  C.  X  S.  243.  (h)  13  Q.  B.  IdJ. 
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in  reasonable  time^  for  the  assured  must  have  time  to       [1866.] 
make  their  election  whether  they  will  treat  the  loss  as         e^ltp 
a  total  or  an  average  one ;  and  it  vests  in  the  under-      hallidat 
writer  the  property  which  has  been  abandoned ;  Hunt  v. 
The  Roynl  Exchange  Assurance  (a).      [Erie  C.  J.     You 
had  better  go  to  that  part  of  the  case  where  the  heavier 
harden  is  on  you.]  It  \&  true  that  in  the  English  law  the 
test  is,  how  did  matters  stand  at  the  time  the  action  was 
brought  ?  but  that  rule  is  not  without  its  exceptions,  and 
it  does  not  apply  where  the  assured  has  not  actually 
recovered  possession  of  the  property.    The  case  does  not 
distinctly  raise  the  main  question.     The  principle  of 
restoration  holds  only  in  cases  of  recapture. 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Eble  C.  J.  In  this  case  we  affirm  the  judgment  for 
the  defendant;  and  give  the  same  answer  to  the  two 
questions  in  the  special  case  as  were  given  by  the  Court 
below^  being  of  opinion : 

First.  That  there  was  no  absolute  total  loss,  and 
Secondly.  That  it  was  material  in  determining  the  ques- 
tion of  constructive  total  loss  to  take  into  the  account 
the  liability,  if  any  such  existed,  of  the  cargo  and  freight 
to  make  general  average  contribution  towards  the  ex- 
penses of  the  ship. 

The  real  dispute  was  confined  to  the  second  question, 
and  although  the  case  has  been  argued  with  remarkable 
learning  both  here  and  in  the  Court  below,  yet  our 
decision  turns  upon  inferences  of  fact  from  the  statement 
in  the  special  case  more  than  upon  any  point  of  law. 
(a)  6  3f.  #  A  47. 

VOL.   VI.  3    £  B.    &   S. 
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[1866.]  We  do  not  lay  down  a  rnle  that  all  claims  for  contri- 

Kem p  bution  to  the  ship  from  any  other  interest  ought  to  be 
H ALL!  DAY.  tafccn  into  the  account  in  determining  whether  the  ship 
was  worth  raising.  But  we  hold  that  the  plaintiff,  in 
considering  whether  the  submersion  of  his  ship  contain- 
iug  cargo  as  stated  in  the  case  was  a  constructiTe  total 
loss^  was  bound  to  take  into  his  estimate  the  fact  that 
cargo  would  be  saved  by  the  operation  which  raised  the 
ship^  and  would  contribute  to  the  expense  thereof^  and 
that  the  circumstances  which  would  go  to  increase  or 
diminish  the  outlay  required  for  raising  and  repairing 
the  ship^  and  the  circumstances  which  would  go  to 
increase  or  diminish  the  benefit  to  be  derived  from  that 
outlay,  are  elements  in  calculating  whether  the  cost  of 
raising  would  exceed  the  value  when  saved. 

We  infer  from  the  statement  in  the  case  that  there 
was  a  common  peril  of  destruction  imminent  over  ship 
and' cargo  as  they  lay  submerged,  that  the  most  con?e- 
nient  mode  of  saving  either  ship  or  cargo  or  both  was 
by  raising  the  ship  together  with  the  cai^o,  that  the 
expense  required  for  such  raising  would  be  an  extraor- 
dinary expense  for  the  common  benefit  of  both,  that  the 
cargo  would  be  liable  to  a  general  average  contribution 
towards  that  expense,  and  that  the  shipowner  would 
have  a  lien  on  the  cargo  to  secure  the  payment  of  that 
general  average. 

If  these  facts  are  properly  inferred  from  the  statement 
of  the  special  case,  it  follows  that  the  plaintiff  in  calcu- 
lating the  cost  of  raising  was  bound  to  take  into  his 
estimate  the  contribution  which  would  become  due  to 
him  from  the  cargo  secured  to  him  by  a  lien  thereon, 
and  if  so  the  special  case  provides  that  the  defendant 
should  succeed. 
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If  the  case  had  not  been  so  stated  and  we  had  to       [1866.] 
apply  the  common  rule,  we  should  consider  that   a        Keuv 
prudent  owner  uninsured  would  calculate  on  the  amount     haludat 
of  the  general  average  contribution  inseparably  con- 
nected with  the  raising  of  the  ship,  and  safely  secured, 
with  as  much  reliance  as  he  could  calculate  on  the  value 
of  the  ship  itself* when  repaired;  it  being  clear  that  all 
the  items  both  of  cost  and  of  value  on  which  the  owner 
is  to  make  bis  calculation  when  electing  between  repair- 
ing or  abandoning  are  subject    to    contingency  and 
matter  of  conjecture  only. 

In  this  decision  we  have  adopted  the  principle  on 
which  Blackburn  J.  relied  below,  and  we  refer  to  his 
judgment  for  a  more  ample  statement  of  that  principle 
in  the  application  of  it  to  this  case. 

Martin  B.  and  fFilles  J.  desire  me  to  say  that,  in 
their  opinion,  the  judgment  ought  to  be  for  a  new  trial, 
on  the  ground  that  the  facts  are  not  sufficiently  stated 
so  as  to  enable  the  Court  to  pronounce  judgment. 

Judgment  affirmed. 
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IN  THE  EXCHEQUER  CHAMBER. 


Friday,  Thackeray  aoainst  Wood. 

June  16th.  ^ 

Vendor  and  ^J  ^^^  dated  the  9th  September,  1861,  recitiog  thfit  the  defendant 

purchaser.  had  contracted  with  the  plaintiff  for  the  absolute  sale  to  him  of  a  mes- 

Qualified  suage  and  hereditaments,  and  the  inheritance  thereof,  free  from  all 

covenant  for       incumbrances,  the  defendant  conveyed  to  the  plaintiff  and  his  heirs  the 
title.  messuage,  &c.,  together  with  (inter  alia)  all  lights,  liberties,  pririleges, 

Breach.  easements,  profits  and  appurtenances  to  the  messuage,  &c,  belonging 

or  in  any  wise  appertaining,  or  usually  held,  occupied  or  enjoyed  there- 
with, or  deemed  or  taken  as  part,  parcel,  or  member  thereof,  or  any 
part  thereof,  to  the  uses  and  upon  uie  trusts  therein  mentioned ;  and 
the  defendant  covenanted  that  notwithstanding  any  act^  deed,  matter 
or  thing  whatsoever  made,  done  or  permitted  to  the  contrary  by  the 
defendant  or  any  person  or  persons  claiming  through,  under,  or  in  trust 
for  him,  he  then  nad  in  himself  good  right  and  absolute  authori^  by 
the  deed  to  convey  the  messuage,  &c.,  with  their  appurtenances.  On 
the  22nd  June,  18&,  the  defendant,  then  being  the  owner  in  fee  of  the 
messuage,  &c.,  by  an  agreement  in  writing  with  the  owners  in  fee  of  an 
adjoining  building,  agreed  that  a  certain  cornice  and  certain  spouts  and 
pipes  conducting  the  water  into  a  spout  belonging  to  the  building,  and 
the  dripping  of  water  from  the  eaves  of  the  messuage,  and  the  three 
windows  on  the  east  side  of  the  messuace  overlooking  the  building,  were 
encroachments  by  the  defendant,  and  should  and  might  be  used  by  him 
so  long  only  as  the  other  parties  to  the  agreement  shomd  consent  thereto ; 
and  the  defendant  paid  to  the  other  parties  ba.  as  an  acknowledgment^ 
and  agreed  to  pay  on.  per  annum  so  long  as  tiie  cornice,  spouts,  pipes 
or  windows  should  be  used  by  him.  At  that  time  the  defendant  had 
not  acquired  any  easement  in  respect  of  the  cornice,  spouts,  pipes  or 
windows  by  the  lapse  of  twenty  years.  The  plaintiff,  having  been 
interfered  with  in  the  enjoyment  of  the  easement  by  the  owners  of  the 
adjoining  building,  brought  an  action  against  the  defendant  for  breach 
of  covenant.  Held,  bv  the  Exchequer  Chamber,  affirming  the  judgment 
of  the  Queen's  Bench,  that  the  defendant  had  convey<^  the  premises 
described  so  far  as  he  possessed  or  could  grant  them ;  but  that  the  cove- 
nant for  title  was  limited  to  that  which  he  actually  had,  or  but  for  his 
own  act  would  have  had,  and  that  the  acknowledgment  and  payments 
were  not  an  act  within  that  covenants 

T^'^HIS   was   an  appeal   by  the   plaintiff  against  the 
decision  of  the  Queen's  Bench  in  making  absolute 
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a  rnle  to  enter  a  verdict  for  the  defendant  on  the  first        1865. 
count  of  the  declaration  on  the  ground  that  tiiere  had    thackbbat 
been  no  breach  of  the  covenant  declared  upon  in  refer-        ^^^^ 
ence  to  the  cornice  and  lights  in  question.     See  vol.  69 
p.  825.     The  following  additional  facts  were  stated. 

Previous  to  March,  1861^  the  defendant  in  the  pre* 
sent  action  had  taken  proceedings  both  at  law  and  in 
equity  against  the  present  plaintiff  for  obstructing  by 
the  erection  of  a  factory  the  access  of  light  and  air  to  a 
dwelling  house  which,  with  a  garden  and  other  heredi- 
taments and  premises  belonging  to  the  present  defen- 
dant, was  situate  in  Part  Street  in  the  town  of  Notttng- 
hanu  The  action  came  on  to  be  tried  at  the  Assizes  for 
the  county  of  Nottingham  in  March,  1861,  and  after 
evidence  had  been  given  on  the  part  of  the  plaintiff  in 
that  action  (the  defendant  in  the  present  action)  an 
arrangement  took  place  between  the  counsel  on  both 
sides^  in  pursuance  of  which  an  order  was  made  by  the 
Court  that  all  Chancery  proceedings  between  the 
parties  be  forthwith  stayed,  each  party  paying  their  own 
costs  of  suitj  and  that  the  defendant  purchase  the 
plaintiff's  premises  at  the  sum  of  8300/.,  but  the 
plaintiff  was  to  have  the  option  of  taking  a  lease  for 
life  of  the  premises  or  for  a  term  of  years  determinable 
with  his  life  at  82.  per  cent,  on  the  purchase  mouey; 
and  that  the  purchase  of  the  premises  should  be  com- 
pleted within  six  months  and  the  option  as  to  the  lease 
be  exercised  within  one  month  from  the  9th  March, 
1861. 

In  ptursuance  of  that  order  a  conveyance  of  the  house 
and  premises  was  executed  on  the  9th  September,  1861, 
which  contained  the  covenant  for  breach  of  which  the 
present  action  was  brought. 
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1866.  Hayes  Serjt.,  for  the  plaintiff. — The  covenant  that 

ThackeratT  notwithstanding  any  act,  deed,  matter  or  thing  what- 
Wooj>.  soever  made,  done  or  permitted  to  the  contrary  by 
the  defendant  he  had  good  right  and  absolute  authority 
to  convey,  is  not  a  covenant  that  he  had  done  no  act  to 
incumber  like  that  which  a  trustee  enters  into  who 
knows  nothing  about  the  title,  but  is  a  covenant  that  he 
had  done  no  act  to  derogate  from  his  right  to  convey. 
And  the  agreement  acknowledging  the  encroachment  by 
which  he  became  tenant  from  year  to  year  of  the  cornice 
and  windows  is  an  act  within  the  covenant.  [^Pigott  B. 
Suppose  the  house  had  wanted  a  buttress  and  the 
defendant  had  built  one  upon  his  neighbour's  land. 
Martin  B.  Or  suppose  the  defendant  had  gone  on  his 
neighbour's  laiid  and  occupied  it  for  several  years  and 
then  conveyed  it  with  such  a  covenant  as  this ;  it  is  not 
a  covenant  for  title  and  therefore  there  would  be  no 
breach  of  it.]  This  covenant  is  not  restricted  to  acts  of 
conveyance  but  extends  to  an  infirmity  in  the  original  title. 
In  Sugd.  Vend,  and  Purch.  vol.  2,  ch.  xiv.,  s.  2,  p.  514v 
10th  ed.;  ch.  xv.  s.  2,  p.  601,  14th  ed.,  it  is  said, 
"  a  covenant  for  right  to  convey  extends  not  only  to  the 
title  of  the  covenantor,  but  also  to  his  capacity  to  grant 
the  estate;"  citing  Nash  v.  Aston  (a).  [He  referred 
to  Butler  v.  Ladg  Svnnnerton  (&).]  In  Browning  v. 
Wright  (c),  relied  upon  by  the  Court  below  in  giving 
judgment  (d),  the  vendor  had  not  done  any  act  contrary 
to  his  right  to  convey  all  that  the  deed  purported  to 
convey :  he  sold  the  estate  in  the  same  plight  that  he 
received  it  and  not  in  any  degree  made  worse  by  him, 

(a)  r.«7im«196. 

(6)  Oo.  Jac.  657,  more  fully  reported  in  Palm.  339  and  2  noU.  286. 

(c)  2B.iP.  13.  (rf)  5  J5.  #  5.  339—340. 
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and  there  was  eviction  by  title  paramount.     Here  the        1S65 
defendant  palled  down  the  buildings  formerly  standing    xuackebay 
on  the  land  and  rebuilt  them  with  an  encroachment  on        xv^' 

y\  COD. 

the  adjoining  property.  It  was  his  act  in  making  an 
encroachment  as  well  as  his  act  in  making  an  acknow- 
ledgment to  the  owners  of  the  adjoining  premises  that 
the  cornice  and  lights  were  not  used  and  enjoyed  by 
him  of  right.  Spefiser  v.  Marriott  (a)  has  no  bearing 
on  the  present  case.  In  Hobson  v.  Middleton  {b)  the 
act  by  which  the  estate  was  incumbered  was  done  by 
a  third  person  and  the  defendant  could  not  have  pre- 
vented it. 

Field  (  Cave  with  him)^  for  the  defendant. — First.  In 
the  purchase  of  real  estate  the  maxim  caveat  emptor 
applies;  and  if  a  man  having  no  title  to  land  conveys 
with  a  limited  covenant  such  as  this  the  purchaser  can- 
not maintain  an  action  for  breach  of  covenant ;  Bree  v. 
Holbech  (c).  In  Cripps  v.  Beade  (rf),  where  the  residue 
of  a  term  of  years  was  sold  by  the  defendant  under  a 
misapprehension  that  he  was  legal  representative^  an 
action  for  money  had  and  received  lay  to  recover  back- 
the  purchase  money,  there  having  been  no  formal  convey- 
ance; but  Lord  Kenyan  said,  *'  I  do  not  wish  to  disturb 
the  rule  of  caveat  emptor  adopted  in  Bree  v.  Uolbech  (c), 
and  in  other  cases  where  a  regular  conveyance  was  made, 
to  which  other  covenants  were  not  to  be  added ;  for  in 
general  the  seller  only  covenants  for  his  own  acts  and  for 
those  of  his  ancestor.^'  Upon  a  contract  for  the  sale  of 
real  property,  as  was  said  by  Lord  Eldoii  in  Browning  v. 
fVriffht  {e),  an  abstract  of  title  is  furnished  to  the  pur- 

(a)  IB.^C,  457.  (h)  Q  B.  4- C.  295. 

{c)  2  Doug.  ftU  (fO  ^'  T.  R.  606. 

{f)  2  B.  ij-  r,  13.  2:J. 
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1865.  chaser,  and  he  is  to  search  oat  for  himself  what  the 
Thackeray  estate  is  and  how  far  it  is  supported  by  the  abstract  of 
Wood.  *^*'^®  '  ^®  ^^  *^  make  his  requisitions  as  to  further  infor- 
mation and  if  the  vendor  gives  false  information  hiB 
remedy  is  by  action  on  the  case  for  fraud.  The  essence 
of  the  covenant  in  question  is,  that  there  is  a  title  which 
has  not  been  derc^ted  firom  or  made  worse  or  incum- 
bered or  destroyed  by  an  act  of  the  vendor.  In  Stan^ 
nard  v.  Forbes  (a)  a  lease  for  eleven  years  determinable 
on  the  death  of  C.  was  sold  by  L.,  he  knowing  at  the 
time  that  C.  was  dead :  in  the  deed  of  assignment 
L*  covenanted  for  title  and  quiet  enjo3rment  against 
the  acts  only  of  himself  and  those  claiming  under  him ; 
and  it  was  held  that  the  determination  of  the  term 
by  the  death  of  C  was  not  a  breach  of  those  covenants. 
If  the  cornice  and  lights  had  not  been  interfered  with 
the  deed  would  have  conveyed  to  the  plaintiff  more 
than  the  vendor's  estate.  Habsan  v.  Middleton  (b),  as 
to  the  second  breach  in  the  declaration,  is  not  distin- 
guishable from  the  present  case,  for  the  defendant  could 
not  acquire  a  title  to  the  cornice  or  the  lights  against 
the  will  of  the  owners  of  the  adjoining  building ;  the 
agreement  by  which  the  defendant  acknowledged  the 
encroachment  was  not  an  act  done  by  him  whereby  he 
was  less  entitled  to  the  property  than  he  was  before. 
In  Woodhouse  v.  Jenkins  (c)  there  was  a  lease  by  tenant 
in  tail,  and  the  lessee  underlet  to  JV.  with  a  covenant 
against  the  acts  &c.  of  the  lessee,  and  it  was  held  that 
eviction  by  the  next  remainderman  in  tail  was  not  a 
breach  of  the  covenant.  [He  also  cited  Spenser  v.  MaV' 
riott  (c?).]     In  Nash  v.  Aston  (e)  the  covenant  was  abso- 

(a)  QA,fE,572.  (6)  6A#a2»5. 

(c)  9  Sinp.  430.  (d)  I  B.  i  C.  457. 

(c)  T.  Janes  195. 
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lute,  and  in  Butler  v.  Lady  Swinnerion  (a)  the  eviction        1866. 
was  by  a  person  who  claimed  by  the  means  of  the    tdaokebat 
coYenantor.     ISmith  J.    Suppose  a  man  having  no  title       vTood. 
to  land  gives  to  the  party  entitled  an  admission  to  that 
effect,  and  afterwards  sells  to  a  third  person  with  a 
covenant  such  as  this.    Erie  C.  J.     Or  suppose  the 
vendor  in  such  a  case  has  an  estate  by  disseisin  or  with 
a  defeasible  or  inchoate  title.]     There  would  be  no 
breach  of  it,  inasmuch  as  he  never  was  seised  of  an 
estate  in  fee. 

Secondly.  The  defendant  conveyed  the  house  together 
with  all  lights,  easements,  and  appurtenances  to  the 
same  *' belonging  or  in  any  wise  appertaining,  or  usually 
held,  occupied  or  enjoyed  therewith,  or  deemed  or  taken 
as  part,  parcel,  or  member  thereof,  or  any  part  thereof.'' 
The  right  to  light  is  not  one  of  the  things  to  which 
the  covenant  applies ;  James  v.  Plants  in  error  (ft),  Bar^ 
low  V.  Rhodes  (c).    The  Court  then  caUed  upon 

Sayes  Serjt.,  to  reply  on  the  first  point. — It  is  not 
necessary,  in  order  to  support  this  action,  that  the 
defendant  should  ever  have  had  a  good  title.  Bree 
V.  Holbech  {d)  was  an  action  against  an  administra* 
tor;  a  class  of  persons  who  never  covenant  for  title. 
[fVtlles  J.  Suppose  the  house  conveyed  by  this  deed 
had  been  built  ten  years  before  the  conveyance  to 
the  plaintiff*,  and  nothing  had  passed  between  the 
owner  of  it  and  the  trustees  of  the  chapel,  and 
the  house  had  been  conveyed  to  the  plaintiff  in 
the  same  words   as   are   in  this  deed,  and  afterwards 

(a)  Cro,  Jac,  667,  more  fWly  reported  in  Pakn,  339  and  2  RolL  286. 
(6)  4^.  ^K  749.  [e)  I  C.  i  M.  439. 

{d)  2  Douff.  654. 
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1865.       ^^^  trustees  had  called  upon  the  purchaser  to  remove 
the  encroachment^    he  would   have    suflfered  the  same 


Thacke&at 


^^'  inconvenience   as    now.     Does  it  not   come    to   this; 

Wood. 

that  the  defendant  has  sold  the  house  without  the 
right  to  the  cornice,  &c.  or  the  windows?  That  is  the 
proximate  cause  of  the  loss  to  the  plaintiff :  this  cove- 
nant does  not  apply  to  give  him  redress  for  that]  The 
cornice,  windows,  &c.  had  existed  more  than  twenty 
years  before  the  conveyance.  The  conveyance  ought 
to  have  contained  an  exception  of  them. 

Erle  C.  J.  We  are  all  of  opinion  that  the  judgment 
of  the  Court  of  Queen's  Bench  was  right  and  ought  to 
be  affirmed.  There  was  a  conveyance  in  fee  by  the 
defendant  to  the  plaintiff  of  a  messuage  and  premises, 
together  with  all  lights,  liberties,  privileges,  easements, 
profits  and  appurtenances  to  the  same  belonging  or  in 
anywise  appertaining  or  usually  held  or  enjoyed  there- 
with, or  deemed  or  taken  as  part  thereof;  and  in  that 
conveyance  was  a  limited  covenant  by  the  defendant 
that,  "  notwithstanding  any  act,  deed,  matter  or  thing 
whatsoever  made,  done  or  permitted  to  the  contrary 
by^'  him  "  or  any  person  or  persons  claiming  through, 
under,  or  in  trust  for  him,''  he  then  had  good  right  to 
convey  the  messuage  and  premises,  with  their  appur- 
tenances. It  turns  out  that  previous  to  the  sale  and 
conveyance  of  the  house  and  premises  the  defendant 
had  pulled  down  an  old  house,  and  built  a  new  house 
on  the  land  to  which  he  had  a  good  title,  but  in  building 
the  new  house  he  encroached  upon  the  adjoining  pre- 
mises, and  made  the  cornice  and  spouts  of  his  house 
project  over  his  neighbour's  land,  and  also  put  in  new 
lights  overlooking   it.     In   respect  of  the  land  over- 
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hung  by  the  cornice  and  spouts  the  defendant  had  1865. 
no  title;  and  in  respect  of  the  light  through  the  Thackbrat 
windows  he  had  no  right ;  and  his  neighbour,  having  Wood. 
the  power  of  preventing  him  from  acquiring  a  right  or 
title  by  user,  had  several  years  before  the  date  of  the 
conveyance  to  the  plaintiff  called  upon  the  defendant  to 
acknowledge  the  encroachment.  The  defendant  did  so, 
and  in  order  to  prevent  any  right  or  title  being  acquired, 
entered  into  an  agreement  to  pay  in  respect  of  the 
encroachment  ai|  annual  sum  of  5«.  so  long  as  the 
cornice,  spout  and  windows  should  be  used  by  him.  It 
was  said  that  that  agreement  was  an  act  done  by  the 
defendant  in  derogation  of  the  title,  for  which  he  had 
covenanted,  and  that  he  was  therefore  liable  to  an  action 
by  the  plaintiff  for  a  breach  of  covenant.  I  agree  that 
if  this  had  been  a  case  of  fraud  the  plaintiff  would  have 
had  a  wrong  done  him,  for  which  he  would  have  a  remedy ; 
but  at  the  trial  he  failed  in  obtaining  redress  on  the 
count  for  fraudulent  concealment  and  misrepresentation, 
and  he  is  not  entitled  to  obtain  it  on  a  count  upon 
this  covenant.  The  operation  of  a  qualified  covenant 
for  title  is  well  known,  and  has  been  established  by  a 
series  of  cases,  and  I  do  not  feel  myself  justified  in 
departing  from  the  construction  established  by  those 
decisions.  Upon  a  sale  of  real  property  it  is  for  the 
purchaser  to  ascertain  what  the  title  of  the  vendor  is, 
and  to  satisfy  himself  that  he  has  a  good  title.  The 
vendor  then  makes  a  conveyance,  and  usually  cove- 
nants that  he  has  done  no  act  to  affect  or  derogate 
from  his  title.  If  the  vendor  had  no  title  at  all  to  the 
property  conveyed,  there  would  be  no  breach  of  such  a 
covenant.  It  is  said  that  because  the  defendant  acknow- 
ledged the  encroachment  and  made  an  agreement  with 


774  EXCH.   CH.  TRINITY  VACATION. 

1865.       the  owner  of  the  adjoining  premises  to  pay  an  annual 

Thackeray    ^^^  ^^  respect  of  it,  those  two  facts  constitute  a  breach 

Wood        ®**  *^®  covenant ;   but  neither  of  those  acts  was  any 

thing  which  rendered  the  defendant's  title  worse  than 

it  was  originally.     I  concur  in  the  reasons  given  for 

the  judgment  in  the  Court  below. 

Martin  B.  I  concur  with  the  judgment  delivered 
in  the  Court  below.  I  do  not  think  it  necessary  to  go 
into  the  cases  in  support  of  that  judgment,  though  it 
might  readily  be  shewn  that  they  are  founded  on  true 
legal  principles.  Here  was  the  sale  of  a  house,  and  the 
deed  of  conveyance  witnessed  that  in  consideration  of 
the  purchase  money  the  vendor  conveyed  to  the  vendee 
in  fee  a  messuage  or  dwelling  house,  "  and  all  and  sin- 
gular houses,  outhouses,  edifices,  stables,  walls,  yards, 
gardens,  ways,  waters,  watercourses,  lights,  liberties, 
privileges,  easements,  profits  and  appurtenances  to  the 
said  messuage,  garden,  hereditaments  and  premises 
belonging  or  in  anywise  appertaining,  or  usually  held, 
occupied  or  enjoyed  therewith,  or  deemed  or  taken  as 
part,  parcel,  or  member  thereof,  or  any  part  thereot" 
Words  could  not  be  used  to  express  more  fully  a  sale 
and  conveyance  of  the  house  together  with  the  cornice 
projecting  over  the  adjoining  property,  and  the  appli- 
ances for  carrying  away  the  water  from  the  roof  into 
the  spout  belonging  to  the  adjoining  property,  as  well 
as  the  windows.  But  the  title  of  the  vendor  to  the 
cornice  and  those  appliances  and  the  windows  was  under 
an  agreement  in  writing  not  under  seal,  so  that  the 
vendor  had  no  right  to  them,  and  it  was  in  the  option 
of  the  owner  of  the  adjoining  property  to  put  an  end  to 
the  enjoyment  of  them  at  any  time. 
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If  the  case  had  stopped  there,  then  a  covenant  for        1865. 
title  would  or  would  not  have  been  implied  according    thackeeat 
as  the  deed  was  before  or  after  the  statute  8  &  9  Vict       y^lo^ 
e.  106.  s.  4.,  doing  away  with  the  effect  of  words  of  con- 
veyance, as  implying  such  a  covenant.     But  here  there 
is  an  express  covenant  which  negatives  any  such  impli- 
cation. 

It  has  been  for  centuries  the  practice  in  conveyancing 
for  purchasers  to  take  express  covenants  to  protect  them 
in  the  enjoyment  of  the  purchased  estate.  There  are 
three  which  have  been  used  with  that  special  object. 
First  An  absolute  covenant  for  title.  Second.  A  cove- 
nant that  the  vendor  has  a  right  to  convey,  notwith- 
standing any  acts  done  by  him  in  derogation  of  the 
title.  Third.  A  covenant  for  quiet  enjoyment.  If  the 
defendant  had  entered  into  either  the  first  or  third  of 
these  covenants  he  would  have  been  responsible  to  the 
plaintiff.  But  the  covenant  in  the  deed  in  question  is 
of  a  totally  different  character.  [His  Lordship  read  it.] 
Under  this  covenant,  if  the  title  of  the  defendant 
had  been  affected  by  any  act  done  by  him,  the  present 
action  would  have  been  maintainable.  We  should  give 
the  covenant  a  construction  neither  strict  nor  liberal,  but 
one  according  to  the  obvious  construction  of  its  lan- 
guage, and  that  is,  "  I  will  indemnify  you  if  I  have  done 
any  act  to  destroy  or  injure  my  title.'*  The  defendant 
has  done  no  such  act :  all  he  did  was  that  upon  adding 
to  the  property  something  which  he  had  no  right  to  do, 
he  entered  into  the  agreement  to  make  a  payment  as 
an  acknowledgment  of  his  encroachment.  However 
unfortunate  it  js  that  the  plaintiff  has  not  got  what  he 
might  reasonably  expect  to  have,  it  would  lead  to  evil 
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1865.        consequence  if  we  strained  tbe  covenant  and  held  that 

Thaokirat"  *^^  present  action  was  maintainable.     The  defendant 

Wood         having  taken  only  a  limited  covenant^  and  having  failed 

to  prove  irand^  must  put  up  with  the  loss  which  has 

fallen  upon  him. 

WiLLES,  Keating  and  Smith  JJ.^  and   Channell 
and  PiooTT  BB.  concurred. 

Judgment  affirmed. 


Monday, 
July  10th. 


Gandt  and  wife  against  Jubber. 
[Reported  voL  5,  p.  485.] 


Saturday, 
June  17th. 


IN  THE  QUEEN'S  BENCH. 
Williams  against  Reynolds. 


[Reported  ante.  p.  495.] 


Tuesday, 
July  4th. 


Mainpricb  against  Westley. 
[Reported  ante,  p.  420.] 
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1866. 


Richardson  against  Locklin.  j^^mh 

The  dedaration  alleged  that  the  plaintiff  wrongfully  altered  and  I^<^i  action, 
diverted  a  footway  through  land  orer  which  the  public  had  a  right  of   Venue. 
way,  &c,  whereby  the  plaintiff  lawfully  passing  alone  the  footway  was  Nonwii, 
injured :  the  county  in  the  margin  was  Surrey.    The  footway  was  in   ^'  ^-  ^^» 
dsex.    Held,  /  -^  «iy  /  jg  jr^^^ 

1.  That  the  action  was  local.  ^m^«»  ^^* 

2.  That  the  effect  of  Reg.  Gen.  Hd.  16  Vict,,  Rules,  orders  and  regu-  and  regula- 
lationfl,  4,  was  that  the  declaration  contained  an  allegation  that  the  causes   tione^  4. 

of  action  arose  in  £War,  and  therefore  there  was  a  yariance  which 
entitled  the  defendant  to  a  nonsuit. 

■yENUE— Sttrr^y.  The  declaration  stated  that  the 
defendant  wrongfully  altered  and  diverted  a  foot- 
way through  a  piece  of  land  over  which  the  public  had 
a  right  of  way,  and  that  the  defendant  negligently  and 
improperly  made  the  alteration  and  diversion  by  leaving 
a  tree  in  the  middle  of  the  pathway  so  altered  and  di- 
verted, and  also  by  wholly  or  partially  filling  up  a  ditch 
on  one  side  of  the  pathway  so  altered  and  diverted  by 
placing  in  the  ditch  a  quantity  of  faggots  and  laying 
thereon  earth,  which  faggots  and  earthy  being  so  negli- 
gently and  improperly  laid  down,  became  unsafe,  un- 
sound and  unfit  for  use  as  a  public  footway,  whereby 
the  plaintifi*,  whilst  lawfully  passing  along  the  footway, 
was  tripped  up  by  reason  of  the  faggots  not  being  pro- 
perly put  down,  and  fell  with  great  violence  and  injured 
his  spine,  &c. 

Pleas.  First,  not  guilty.  Second,  that  the  plaintiff 
was  not  lawfully  passing  along  the  footway.  Third, 
licence  by  the  plaintiff.     Issues. 

On  the  trial,  before  Bramwell  B.,  at  the  Surrey  Spring 
Assizes,  the  plaintiff's  counsel,  in  opening  the  case  to  the 
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1865.  jary,  stated  that  the  defendant  was  the  owner  in  fee  of 
RicHARDsoH  A  fielcl  ^^  the  parish  of  Louffhton,  in  the  county  of  Essex, 
LocKLiH.  ®^^^  which  was  a  public  footway,  and  that  the  defendant 
had  diverted  the  footway  from  the  middle  of  the  field  to 
the  side  of  it,  along  a  hedge.  The  learned  Judge  there- 
upon nonsuited  the  plaintiff,  on  the  ground  that  the 
cause  of  action  was  local  and  the  venue  should  have 
been  laid  in  Essex.  « 

In  Easter  Term,  Hawkins  obtained  a  rule  nisi  for  a 
new  trial  on  the  grounds :  First,  that  the  cause  of  action 
was  not  local.  Second,  that  the  plaintiff  had  a  right  to 
lay  the  venue  in  Surrey.  Third,  that  the  objection  was 
not  open  to  the  defendant  on  the  record  as  it  stood. 
Fourth,  that  the  objection  of  the  action  having  been 
improperly  brought  and  the  venue  improperly  laid  in 
Surrey  was  not  ground  of  nonsuit. 

Pearce  shewed  cause. — The  cause  of  action  being  a 
personal  injury  from  a  diversion  of  a  highway  is  local 
\_Crompton  J.  I  have  no  doubt  the  action  is  local ;  bat 
a  nonsuit  must  be  on  the  ground  of  a  variance  between 
the  proof  and  something  expressly  or  impliedly  in  the 
declaration.]  If  the  objection  that  a  local  action  was 
brought  in  a  wrong  coanty  appeared  on  the  record  it 
was  ground  of  demurrer  ;  The  Mayor  of  Berwick  v. 
Ewart  (a),  per  De  Grey  C.  J. :  or  if  it  appeared  at  the 
trial  the  plaintiff  would  be  nonsuited ;  1  ChitL  Plead. 
7th  ed.,  289-290,  and  cases  there  cited,  note  (A).  By  Reg. 
Gen.  HiLT.f  16  Vict,,  Rules,  Orders,  and  Regulations,  4 
(see  I  E.  ^  B,,  App.  Ixxiz.),  which  is  the  same  as  Reg. 
Gen.  IliL  T.,  4  fV.  4.,  rule  8  (see  5  fl.  5"  Ad,  App.  v.), 
"  The  name  of  a  county  shall  in  all  cases  be  stated  in  the 
(a)  2  W.  Bl.  1068.  1070. 
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margin  of  a  declaration^  and  shall  be  taken  to  be  the  ]865. 
▼enue  intended  by  the  plaintiff,  and  no  venue  shall  be  itxcHAROdOH 
stated  in  the  body  of  the  declaration,  or  in  any  subse-  lockuk 
quent  pleading.  Provided,  that,  in  cases  where  local 
description  is  now  required,  such  local  description  shall 
be  given."  [Crompton  J.  Therefore,  in  local  actions 
if  not  given,  it  would  be  ground  of  demurrer.  Black- 
bum  J.  The  question  is,  whether  the  venue  in  the 
mai^in  is  to  be  incorporated  in  the  declaration  so 
as  to  amount  to  an  assertion  that  the  locus  in  quo 
was  situated  in  the  county  of  Surrey  9  Crompton  J.  In 
Boyes  V.  Hewetton  (a),  which  was  an  action  by  the 
assignee  of  a  lease  against  the  lessor  on  a  covenant 
relating  to  land,  the  venue  was  Middlesex,  and  it 
appeared  at  the  trial  that  the  land  lay  in  Surrey ;  it 
was  objected  that  the  venue  should  have  been  laid  in 
Surrey;  but  Tbidal  C.  J.  said,  pp.  577-8,  he  was  satisfied 
by  referring  to  stat.  16  &  17  Car.  2.  c.  8.,  that  the  ob- 
jectiondid  not  go  to  a  nonsuit,  and  added, ''  There  being 
no  issue  on  this  record  that  involved  the  question  of 
locality,  and  nothing  to  prevent  the  plaintiff  from  pro- 
ceeding to  a  verdict, — such  as  non-compliance  with  the 
provisions  of  a  particular  Act  of  Parliament,  or  the  like, 
— there  was  nothing  which  pecessarily  led  to  a  nonsuit';'' 
and  Park  J.,  after  referring  to  Reg.  Gen.  HiL  T., 
4  W.  4,  r.  8,  said  ''What  is  the  consequence?  that  if 
the  defendant  objected  to  the  omission  of  the  locality 
on  the  record,  he  should  have  craved  oyer,  and  de- 
murred."] In  1  ChiU.  Plead.,  7th  ed.,  287,  it  is  said, 
"  As  to  the  extent  of  the  application  of  the  rule  it  would 
seem  from  its  terms  to  apply  to  every  declaration  and 
pleading  in  which  local  description  is  not  clearly  required; 

(a)  2  ^tii^.  N.  a  575. 
VOL.  VI.  3   r  B.  &  9. 
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1865.  60  that  even  in  actions  where  the  venue  is  local,  as  in  cau 
Richardson  ^^^  ^^  injury  to  a  house  or  land,  or  right  of  common  or 
LocKLm.  ^*y»  ^^^^  stating  the  county  in  the  margin,  no  suhse- 
quent  statement  of  place  is  necessary."  [Blackburn  J. 
Except  where  local  description  is  required.  The  prin- 
ciple is  clearly  laid  down  in  Boyes  v.  Hewetsan  {a\ 
though  the  issues  are  not  set  out]  In  BuUen  and  Leake 
Precedents  of  Pleading^  p.  2,  note  (c),  2nd  ed.,  it  is  said, 
"  The  venue,  or  the  county  named  in  the  margin  of  the 
declaration,  is  the  place  where  all  the  facta  alleged  in  the 
declaration  are  supposed  to  have  happened.  Where  the 
place  of  the  happening  of  a  fact  is  a  material  allegation, 
the  venue  stated  in  the  margin  supplies  that  allegation 
in  the  absence  of  any  other  statement  :*'  citing  Cook 
v.  Swift  (b),  Boydell  v.  Harknets  (c>  The  declaration 
must  be  read  as  if  the  footway  was  stated  to  be  in 
Surrey. 

Yeatman,  in  support  of  the  rule.  — [  Cromptan  J.  On  the 
second  point  Cook  v.  Swift  {b)  is  a  strong  authority 
against  you.]     [He  then  applied  to  change  the  venue.] 

Cbompton  J.  The  nonsuit  by  my  brother  Bramwett 
was  right. 

As  to  the  first  point.  This  is  an  action  for  a  nuisance 
on  real  property,  and  such  causes  of  action  are  clearly 
local. 

The  second  point  is  whether  here  was  ground  of  non- 
suit; and  that  depends  on  whether  there  is  in  this 
declaration  an  allegation  that  the  act  complained  of  took 

(a)  2  Binff,  N,  C,  676.  (*)  14  M.  #  W.  235. 

(c)  3  C.  £.  168. 
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place  in  Surrey.  Under  Beg.  Gen.  HiL  T.,  16  Vict.,  Bulea        IS65. 

orders  and  regulations,  4,  every  material  allegation  is  to    hichabdwh 

be  taken  to  be  in  the  county  named  in  the  margin :  and      lockun 

therefore   this  declaration    contains   an   allegation  as 

matter  of  description  that  the  footway  diverted  was  in 

Surrey ;  whereas  the  evidence  would  have  proved  it  to  be 

in  Essex.    I  felt  some  doubt  whether  there  was  an 

exception  of  local  actions  by  reason  of  the  proviso  in 

the  rule  that    "  in  cases  where    local   description  is 

now  required,  such  local  description  shall  be  given.'' 

At  common  law  the  venue  in  the  margin  would  not 

be  an  assertion  that  the  cause  of  action  arose  in  Surrey, 

and  therefore  would  not  be  ground  of  nonsuit.    But  the 

cases  of  Cook  v.  Swift  (a)  and  Boydell  v.  Harkness  (b) 

decide  that  under  the  new  rules  eveiy  material  act 

allied  in  the  declaration  is  to  be  taken  as  having 

occurred  in  the  county  stated  in  the  margin,  which,  for 

this  purpose,  is  incorporated  in  the  declaration,  and  that 

construction  is  adopted  in  the  text  books,  1  Chiit.  Plead., 

7th  ed.  287»  and  Bullen  and  Leake  Precedents  in  Pleading, 

p.  2,  note  (c),  2nd  ed.    I  think,  therefore,  that  we  should 

follow  them. 

Blackburn  J.  The  declaration  is  drawn  inartificially 
and  out  of  the  common  way ;  but  in  effect  it  alleges 
that  the  defendant  was  guilty  of  a  nuisance  in  obstructing 
a  public  footway,  and  that  in  consequence  the  plaintiff 
suffered  injury.  In  substance  it  is  an  action  for  injury 
arising  from  a  nuisance  on  real  property,  which  is  clearly 
a  local  action,  and  the  property  is  in  the  county  oi Essex. 
It  is  correctly  laid  down  in  Roscoe  on  Evidence,  p.  487, 
(a)  14  AT.  #  r.  235.  {b)  3  C.  B.  168. 

2  r  2 
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1865.  lOth  ed.^  '^  If  the  action  is  local,  and  it  appears  on  the 
BioHABDsoH  evidence  that  the  premises  are  not  situate  within  the 
LooxLiH.  ^^^^7^  ^bis  ^B  not  a  groond  of  nonsuit  or  objection  at 
nisi  prius^  unless  the  plea  raises  the  point  of  yennCy  or 
the  e£fect  is  to  produce  a  variance.''  There  is  no  plea 
traversing  the  right  of  way ;  and  the  question  is  whether 
on  the  present  pleadings  the  evidence  as  opened  by  the 
plaintiff's  counsel  would  raise  a  material  variance.  The 
marginal  venue  is  Surrey,  and  if  that  is  to  be  taken 
as  repeated  in  the  declaration^  the  effect  is  that  the 
declaration  contains  an  allegation  that  the  defendant 
diverted  a  footway  in  Surrey,  not  a  footway  in  Estex. 
In  Bulknajid  Leake  Precedents  of  Pkading^^,  2,  note(c), 
2nd  ed.9  it  is  stated  that  since  the  new  rules  '^  where  the 
place  of  the  happening  of  a  fact  is  a  material  allegation, 
the  venue  so  stated  in  the  margin  supplies  that  allega- 
tion in  the  absence  of  any  other  statement,"  and  the 
cases  of  Cook  v.  Swift  (a)  and  Boydell  v.  Harhness  {h), 
to  which  reference  is  made,  bear  out  that  proposition. 
Therefore  in  this  declaration  there  is  an  averment  that 
the  footway  obstructed  was  in  Surrey,  and  that  being  a 
material  averment,  as  the  action  is  local,  a  variance  is 
raised  between  the  allegation  and  the  proof,  and  the 
plaintiff  was  properly  nonsuited. 

Rule  discharged. 

(a)  14  AT  #  W.  236.  (&)  3  C.  B.  16a 


The  case  of  Reynolds  v.  Jbx  {June  16th)  is  unavoid- 
ably postponed. 
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MEMORANDA.  1805. 

In  this  Vacation, 

Richard  Baron  WesUmry,  Lord  High  Chancellor, 
resigned  the  Great  Seal  on  the  4th  Jti/y,  which  was 
delivered  by  Her  Majesty  to  Robert  Maruey  Baron 
Cranwarthj  who  thus  became  Lord  High  Chancellor 
for  the  second  time. 

Sir  Charles  Crompton,  Knight,  one  of  the  justices  of 
this  Court,  died  on  the  30th  October, 

John  Shapland  Edmonds-Stock,  Esq.,  of  the  Middle 
Temple,  was  appointed  one  of  Her  Majesty's  Counsel, 
learned  in  the  law. 
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CASES 

ABGUED  AND  DETERMINED 


THE  QUEEN'S  BENCH, 


MICHAELMAS    TEEM, 


XXIX.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this 
Term  were : 

COCKBURN  C.  J.         I  ShEK  J. 

Mellor  J.  I         Lush  J. 


Wednesday, 
NoveTnber  Sih. 

Poor. 

JfremovabiUty. 
Besidence, 
9  #  10  Vict, 
e.  66.  s.  1. 
24  #  25  Vict, 
e.  55. «.  h 


The    Queen    against  The   Inhahitants   of    St. 
Leonard,  Shoreditch. 

1.  In  order  to  constitute  a  residence  within  stats.  9  &  10  Viet.  e.  66l 
and  24  &  25  Vict.  c.  55.,  it  is  not  necessaiy  that  the  residence  should  b« 
in  a  house  or  anj  place  usually  appropriated  to  human  habitation. 

2.  A  pauper  having  resided  for  sixteen  years  in  a  parish  sold  her  fund- 
tore  and  left  her  lodging,  and  being  destitute  wandered  about  in  the 
parish  and  out  of  it,  and  slept  on  the  steps  of  a  house  in  the  pariah  the 
night  before  she  obtained  snelter  in  a  refuge  for  houseless  poor  out  of 
the  parish  where  she  slept  for  twenty-one  successive  nights,  in  the  daj 
time  wandering  about  chiefly  in  the  parish.  On  ceasing  to  be  an 
inmate  of  the  refuge  she  applied  to  be  admitted  into  the  worUiouse  of 
the  parish,  but  was  refused;  she  then  slept  for  two  nights  in  the 
parisn,  and  on  again  applying  was  admitted  into  the  workhouse.  Held, 
irremovable. 

rya  appeal  to  the  October  Quarter  Sessions  for  Mid- 
dlesex in  1864,  a  warrant  or  order  by  a  Metro- 
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politan   police  magistrate  for  the  removal  of  Sarah       1865. 
Broad,  widoWj  from  the  parish  of  St.  Leonardj  Shore"    The  Quben 
ditch,  to   the  parish  of  St  DiontM,  Backchurch,  was  g^  leohard, 
quashed,  subject  to  the  following  case.  Shoriditcu. 

The  grounds  of  removal  accompanying  the  warrant  or 
order  alleged  a  settlement  in  the  appellant  parish,  and 
it  was  proved  and  admitted  that  the  last  legal  settlement 
of  the  pauper  was  in  their  parish.  The  only  ground  of 
appeal  cm  which  the  case  arose  was^  that  the  pauper 
resided  in  the  respondent  parish  and  in  the  Union  in 
which  that  parish  is  included  for  three  years  next 
before  the  application  for  the  order  of  removal.  The 
application  for  the  warrant  or  order  of  removal  was  made 
on  the  date  thereof^  the  25th  February,  1864. 

The  pauper  had  resided  at  various  places  in  the  respon* 

dent  parish  for  about  sixteen  years  previous  to  and  until 

the  mcmth  of  September  or  October,  1863 :  at  which  time, 

in  consequence  of  illness  whilst  lodging  in  that  parish, 

she  went  into  St  Bartholomew's  Hospital,  in  the  city  of 

London,  but  left  at  her  lodging  such  articles  of  furniture 

as  she  then  had,  intending  to  return  to  it.     The  pauper 

remained  in  the  hospital  till  near  Christmas,  1863 ;  the 

day  she  left  the  hospital  she  returned  to  her  lodging 

and  then  sold  her  articles  of  furniture  in  or^er  to  pay 

the  rent  which  had  accumulated  and  other  debts ;  she 

then  left  her  lodging  and  resided  in  the  respondent 

pariah,  with  the  person  who  bought  her  furniture,  for  a 

week,  when,  being  destitute,  she  wandered  about  in  the 

respondent  parish  and  out  of  it,  and  slept  on  the  steps 

of  a  house  in  that  parish  the  night  before  she  obtained 

shelter  in  a  Befuge  for  the  houseless  poor,  where  she 

slept  for  twenty-one  successive  nights,  her  ticket  of 
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1865.  admission  having  been  renewed  at  the  end  of  the  first 
The  QuEEK '  seven  and  again  at  the  end  of  fourteen  days,  such 
St  Leowabd  ^^^^^^^^  being  necessary  according  to  the  rules  of  the 
Sbobeoitok.  Eefuge.  The  Refuge  is  situated  out  of  the  respondent 
parish  in  the  adjoining  parish  of  St  Luke.  It  is 
supported  by  voluntary  subscriptions  and  is  open  during 
the  winter  for  the  purpose  of  receiving  houseless  per- 
sons, who  are  sheltered  therein  and  provided  with  a 
sleeping  place  and  a  ration  of  bread.  During  the  period 
of  her  being  thus  sheltered  she,  in  the  day  time,  wan- 
dered about  chiefly  in  the  respondent  parish  until  she 
met  a  gentleman  who  knew  her,  who  endeavoured  to 
procure  her  admission  into  Shoreditch  fVarkhause,  but  she 
was  refused  admission.  She  then  slept  for  two  nights 
in  the  respondent  parish  and  on  again  applying  was 
admitted  into  the  workhouse  of  that  parish. 

The  respondent  pariah  is  an  extensive  parish  under  a 

Board  of  Ouardians  and  under  the  control  of  the  Poor 

.  Law  Board,  and  for  the  purpose  of  irremovability  by 

residence  and  other  purposes  of  the  Poor  Law  Board 

forms  an  Union  by  itself. 

It  was  contended  on  behalf  of  the  appellants  that 
upon  these  facta  the  pauper  was  irreinovaUe  by  virtae 
of  having  resided  in  the  respondent  parish  for  more  than 
three  years  next  before  the  application  for  the  warrant 
or  order  of  removal.  It  was  contended  on  behalf  of  the 
respondents  that  the  residence  was  broken.  The  Quar- 
ter Sessions  were  of  opinion  that  the  pauper  had  no 
intention  of  permanently  leaving  the  respondent  pariysb, 
but  that  she  was  driven  to  do  so  by  being  destitute  and 
houseless,  and  they  quashed  the  order  of  removal. 

The  question  for  the  opinion  of  this  Court  was,  whether 
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the  pauper  was  irremoyable  from  the  respondent  parish       1866. 
hj  virtue  of  having  resided  therein  for  more  than  three    ^^  Qvm 
years  next  before  the  application  for  the  warrant  or  ^  lsohabd 
order  of  removal.  Shomditoh; 

HuddJeiton  (Sydney  HoMtings  with  him),  in  support  oif 
the  order  of  Sessions. — The  pauper  had  a  three  years 
residence  in  the  respondent  parish ;  her  sleeping  for 
twenty-one  nights  in  the  Refuge  for  houseless  poor  out 
of  that  parish  was  involuntary,  and  did  not  constitute  a 
break  in  the  residence.     [He  was  then  stopped.] 

(7.  TayhTy  contra. — Supposing  that  the  sleeping  in  the 
Refuge  for  houseless  poor  was  not  a  residence,  in  law, 
in  the  parish  of  St.  Luke,  still  the  pauper  had  ceased  to 
reside  in  the  respondent  parish.  There  cannot  be  a 
constructive  residence  in  a  parish  unless  the  pauper  has 
in  it  some  lodging  or  place  of  abode  in  which  he  retains 
some  right  or  interest.  In  Rey.  v.  2%e  Guardians  of 
StawrbridyeUnwn(a)  a  pauper^  having  occupied  lodgings 
in  a  parish,  in  Oetobery  1862,  left  it  to  work  in  another 
pariah  out  of  the  Union,  intending  to  return  when  the 
trade  at  which  he  worked  became  better :  he  was  absent 
out  of  the  Union  for  three  months,  when  he  returned  to 
his  lodgings,  and  in  a  fortnight  left  them  again :  after 
three  weeks  he  again  returned  to  his  lodgings :  during 
each  absence  his  lodgings  were  not  occupied,  and  had 
he  returned  at  any  time  he  might  have  had  them :  and 
on  his  first  absence  he  left  some  old  and  worthless 
clothes  in  them  ;  the  Quarter  Sessions  having  quashed 
an  order  of  removal  on  the  ground  that  the  pauper  had 

(«)  34  Z.  J.  M.  C.  179 ;  11  Jur.  K.  S,  799. 
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1866.        acquired  irremovabilitj  by  three  years  residence :  this 
The  QvsiH    Court  held  that  the  absence  was  a  break  in  his  residence. 
St.  LiojrAEP,  [Blackburn  J.     Our  judgment  in  that  case  proceeded 
Shoksditob.   ^pQj^  |.jjjg^  ^Y^^^^  ^jjg  pauper  being  physically  absent  from 
the  Uniony  had  not  retained  a  residence  in  it :    here, 
though  the  pauper  slept  at  the  Befuge  for  houseless 
poor  out  of  the  respondent  parish,  she  had  no  residence 
out  of  that  parish.]     There  was  a  break  of  residence  as 
much  as  in  the  case  of   absence  under  an  order  of 
removal.     [Mellor  J.    In  that  case  the  absence  is  in- 
voluntary :    here  was   an   intention  to  return  to  the 
respondent  parish.     Shee  J.  referred  to  Tlie  Oveneen  of 
Hartfield,  Bffts.,TTie Overseers  of  Rotherfield,  lespta,  (a).] 

CocKBU&N  C.  J.  I  am  of  opinion  that  the  order  of 
Sessions  was  rights  and  that  the  pauper  was  irremovaUe 
from  the  respondent  parish.  I  start  with  the  position 
that,  in  order  to  constitute  a  residence  within  stats. 
9  &  10  Vict.  c.  66.  and  24  k  25  Vict  c.  55.,  it  is  not 
necessary  that  the  residence  should  be  in  a  house  or  any 
place  usually  appropriated  to  human  habitatioii.  There 
are  unfortunate  persons  who,  having  no  sudi  place  of 
habitation^  seek  temporary  shelter  under  dry  arches,  and 
elsewhere,  and  if  they  remained  in  a  parish  sleeping  in 
the  open  air  that  would  be  a  residence  within  the  mean- 
ing of  these  statutes ;  '^  residence^'  does  not,  more  than 
the  word'' living/'  imply  occupation  of  a  given  house 
and  sleeping  in  it 

The  next  proposition  is,  that  the  doctrine  that  resi- 
dence within  those  statutes  is  not  interrupted  by  a 
temporary  absence  arising  from  necessity  or  convenience, 

(a)  17C.-B-746. 
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applies  equally  in  tlie  case  of  a  person  who  has  not  a        1865. 
house  or  lodging  as  in  the  case  of  a  householder  or    The  Quraor" 
lodger*     Here  the  pauper  was  ohliged  to  give  up  her  g^  liokabd 
lodging  in  the  respondent  parish,  and  wandered  about  SHoaKDixoH. 
in  order  to  obtain  a  nighfs  shelter^  until  she  went  into 
the  Refuge  for  houseless  poor^  out  of  the  respondent 
parish^  but  that  was  not  with  the  intention  of  abandon- 
ing that  parish^  because  she  went  back  to  it  day  by  day^ 
and^  as  soon  as  she  was  compelled  to  cease  being  an 
inmate  of  the  Refage,  returned,  and  tried  to  get  into 
the  workhouse  of  the  respondent  parish.     Therefore, 
there  was  not  an  interruption  of  the  residence  in  that 
parish  any  more  than  there  would  be  if  she  had  been 
a  person  having   a  house  there,  and  had  been  absent 
firom  it  for  a  temporary  purpose. 

It  was  pressed  upon  us  that,  in  all  the  cases  of 
constructive  residence  hitherto  decided,  the  pauper  who 
was  temporarily  absent  from  the  parish  had  a  house  or 
lodging  there,  and  it  was  contended  that  in  order  to 
constitute  such  a  residence,  there  must  be  a  dwelling- 
place  in  the  parish  to  which  the  pauper  would  have  a 
right  to  return.  But  that  is  begging  the  question 
whether  there  may  not  be  residence  in  a  parish  by 
deeping  in  the  open  air. 

In  the  present  case  I  go  beyond  the  finding  of  the 
Sessions.  I  say  the  pauper  never  left  the  respondent 
parish :  and  on  that  ground  her  residence  continued  in 
that  parish. 

Blackburn  J.  The  pauper  had  resided  in  the  res- 
pondent parish  for  sixteen  years,  at  the  end  of  which 
she  was  turned  out  of  her  lodging,  and  wandered  about 
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1865.       the  parish  hj  jday ;  and  at  night  she  was  driven  by 

The  QuBKH    destitution  to  go  into  a  Befuge  out  of  the  parish,  and 

St.  Lbonakd  continued  for  twenty-one  nights  to  sleep  there.  It  is  said 

Shobbditch.   i)^^  jjgy  haying  no  house  or  place  where  she  had  a  right 

to  go  to  at  night  in  the  respondent  parish  was  a  ceasing 

to  reside  in  that  parish.   The  fact  of  sleeping  in  a  parish 

is  an  important  element  in  making  out  the  residence,  so 

also  ii9  the  fact  of  having  a  dwelling  place  there;  but 

neither  of  them  is  conclusive.  And  I  agree  with  the  Lord 

Chief  Justice  that,  on  the  facts  found  in  the  present  case, 

the  sleeping  out  of  the  respondent  parish  did  not  amount 

to  a  ceasing  to  reside  in  it. 

Mellob  J.  According  to  Mr.  Taykr^a  ai^oment  the 
most  destitute  persons,  for  whose  benefit  especially  the 
poor  law  was  intended,  would  be  deprived  of  it. 

Shee  J.  In  Jteff.  y.  The  Directors  of  Brightom 
Poor  (a),  it  was  held  that  personal  inhabitani^  was  not 
necessaiy  under  stat.  9  &  10  Ftct  c.  66.  i.  1.  aa  it  was 
under  stat.  18  &  14  Car.  2.  c.  12. 1. 1. 

Order  of  Sessions  confirmed. 

(«)  4E.iB.  296. 
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1865. 


Saunders,  appellant,  Baldy,  respondent.       Saturday, 

November  llth.. 


Stat.  1  &  2  W.4.e.  32,  s,  3.  subjects  a  person  killing  or  taking  birds  Game, 
of  game  daring  certain  seasons  of  the  year  to  a  penalty  not  exceeding  1  if-  2  fT.  4. 
1/.  for  every  head  of  game  killed  or  taken.    Sect.  23  subjects  persons  e,  32.  m.  3.  23. 
killing  or  taking  game,  or  using  any  dog,  &c.,  for  the  purpose  of  searching  Cumulative 
for  or  killing  or  taking  game,  without  a  certificate,  to  a  penalty  not  penaltiee, 
exceeding  5f.  Held,  that  the  penalties  in  the  two  sections  are  cumulatiye, 
and  therefore  a  person  using  an  instrument  for  taking  a  bird  of  game 
without  a  certificate  out  of  season  was  liable  to  a  penalty  under  sect  23. 

/^ASE  stated  pursuant  to  stat.  20  &  21  Vict  e.  43. 
1.  2. 

At  a  Petty  Sessions  holden  at  Hatbham,  in  the  county 
of  SuMsex,  an  information  preferred  by  the  appellant 
against  the  respondent,  under  stat.  1  &  2  fT.  4.  c.  82. 
1.  23.,  charging  that  the  respondent  did,  on  the  12th 
March  last,  unlawfully  use  a  certain  instrument,  to  wit, 
a  trap,  for  the  purpose  of  taking  game,  he  not  being 
authorized  so  to  do  for  want  of  a  game  certificate,  con- 
trary to  the  statute,  whereby  he  had  forfeited  a  sum  not 
exceeding  5/.,  was  heard  and  dismissed. 

At  the  hearing  of  the  information  the  'justices  were 
satisfied  upon  the  evidence  given  by  the  appellant  that 
the  trap  set  by  the  respondent  on  the  day  mentioned  in 
the  information  was  set  to  catch  partridges  or  pheasants. 
It  also  appeared  that  he  had  no  game  certificate. 

It  was  contended  on  the  part  of  the  appellant  that  an 
uncertificated  person  who  killed  partridges  or  pheasants 
at  the  period  of  the  year  mentioned  in  the  information 
would  be  liable  to  two  penalties,  viz.,  one  for  killing 
game  out  of  season,  and  the  other  for  doing  so  without 
being  authorized  by  a  game  certificate,    and  that,  as 


792  MICHAELMAS  TERM. 

1865.  regards  the  latter  penalty,  a  person  was  liable  to  it  for 
Saunders  using  an  instrument  to  take  or  kill  game  without  such 
Baldt.       certificate  whether  game  was  in  or  out  of  season. 

The  justices  were  of  opinion  that,  inasmuch  as  under 
stat.  1  &  2  fV.  4,  c.  32.  s.  3.,  all  persons  are  prohibited 
from  killing  or  taking  partridges  or  pheasants  between 
the  1st  February  and  the  1st  September,  and  the  Ist 
February  and  the  1st  October  respectively,  and  no  cer- 
tificate would  authorize  persons  to  take  or  kill  game  of 
that  kind  between  such  periods,  the  respondent  could 
not  be  said  not  to  be  authorized  for  want  of  a  game 
certificate,  and  therefore  could  not  be  legally  conyicted 
upon  this  information,  when  no  game  certificate  would 
have  authorized  him  to  take  or  kill  game  at  the  time 
when  the  offence  in  question  was  alleged  to  have  been 
committed. 

The  question  for  the  opinion  of  this  Court  was, 
whether  the  justices  were  correct  in  their  determi- 
nation. 

Hannen,  for  the  appellant.— Stat  1  &  2  fV.  4,  c.  32. 
1.  3.,  for  the  protection  of  public  decency,  prohibits  the 
killing  or  taking  any  game  on  certain  days,  viz.,  on 
Sunday  and  Christmas  Day ;  also,  for  the  protection  of 
game  in  the  time  of  breeding,  it  prohibits  the  killing  or 
taking  of  certain  birds  of  game  during  certain  seasons  of 
the  year,  and  in  the  latter  case  imposes  a  penalty  not 
exceeding  1/.  for  every  head  of  game  killed  or  taken. 
Sect.  28  prohibits  the  killing  or  taking  any  game,  or 
using  any  d(^,  &c.,  for  the  purpose  of  searching  for  or 
killing  or  taking  game  without  a  game  certificate, 
independently  of  the  season  of  the  year,  under  a  penalty 
not  exceeding  5/.     The  object  of  this  latter  section  is 
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different  from  that  of  the  former,  being  for  the  protec-        ^^^^' 
tion  of  the  revenue ;    and  it  provides  that  no  person     Saunders 
convicted  under  it  shall  be  exempted  from  any  penalty       Baldt. 
under  any  statute  relating  to  game  certificates  but  that 
the  penalty  imposed  by  that  Act  shall  be  cumulative. 
The  personal  licence  is  granted  without  reference  to  the 
season  of  the  year, — it  may  be  granted  the  day  after  the 
shooting  season  has  closed^  so  making  the  grantee  a 
licensed  person,  but  subject  to  the  restrictions  imposed 
by  sect.  3 ;  and  the  licence  expires  on  the  day  mentioned 
in  it  for  its  termination  (a),  at  whatever  time  of  the  year 
it  was  taken  out  A  person  may  do  a  wrong  against  the 
game,  and  a  wrong  against  the  revenue,  and  so  be  liable 
to  a  penalty  under  both  sections. 

No  counsel  appeared  for  the  respondent. 

CocKBU&N  C.  J.  A  person  may,  •  by  the  same  act, 
commit  two  distinct  and  substantive  offences,  one,  the 
killing  gatne  out  of  season^  an  offence  under  the  second 
clause  in  sect.  3,  the  object  of  which  is  the  preservation 
of  game,  and  another,  the  killing  game  without  a  certi- 
ficate, an  offence  under  sect.  23,  the  object  of  which  is 
the  protection  of  the  revenue,  and  equally  an  offence  at 
whatever  time  of  the  year  it  is  committed.  And,  under 
sect.  23,  an  offence  may  be  committed  by  a  person  not 
having  a  game  certificate,  though  the  game  is  not  killed. 

Lush  J.  The  enactments  in  sects.  8  and  23  are 
different.     The  penalties  are  cumulative. 

Case  remitted. 

(a)  Set  Stat.  23  &  24  Vict.  o.  90.  m.  2.  16. 
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Bailways 
Clauses  Con- 
solidation Act, 
1845,  8  #  9 
Vict.  e.  20. 
M.3.58. 
"Justice:' 
Interest 
Orders  for 
repair  and 
diichedience 
of  order, 
Lescription  of 
justices. 
20  &  21  Vict, 
e.  43.  ss,  5,  6. 
Costs, 


The  Local  Board  of  Health  for  the  District  of 
Wakefield,  appellants,  The  West  Ridikg  and 
Gbimsby  Railway  Company,  respondents. 

The  Queen  against  William  Henbt  Rawson 
the  Younger,  Esq.,  and  another.  Justices  of 
the  West  Riding  of  Yobkshibb. 


1.  The  BailwayB  Glauses  Consolidation  Act,  1845,  8&  9  Viet.  e.  20. 
s.  58.,  enacts  that  any  question  as  to  damage  done  to  a  road  by  a  railway 
Company  in  makins  the  railway,  or  as  to  the  repair  thereof  b^  them, 
shall  be  referred  to  ue  determination  of  two  justices ;  "  and  such  justices 
may  direct  such  repairs  to  be  made  in  the  state  of  such  road,  in  respect 
of  the  damage  done  by  the  Company,  and  within  such  period  as  uey 
think  reasonable,  and  may  impose  on  the  Company,  for  not  eanying 
into  effect  such  repairs,  any  penidty  not  exceeding  bl.  per  day  as  to  such 
justices  shall  seem  just."  Sect  3  enacts  that  the  word  "justice"  shall 
mean  justice  of  the  peace  acting  for  the  county,  city,  borough,  frc,  or 
place  where  the  matter  requiring  the  cognizance  of  any  such  justice  shall 
arise,  and  who  shall  not  be  interested  in  the  matter."    Hel(C 

(1.)  That  the  definition  in  sect  3  did  not  render  a  justice  of  tfas 
peace  who  was  interested  incompetent  to  act  if  the  psfty  knowing 
that  he  was  interested  assented  to  his  acting. 

(2.)  That  the  penalty  for  disobedience  of  an  order  to  repair  must 
be  imposed  by  the  same  justices  who  made  it 

(3. )  Semble,  that  the  objection  to  one  of  the  justices  on  the  ground 
of  interest  harin^  been  waived  on  the  hearing  of  the  original 
information,  he  might  act  in  enforcing  an  order  &en  made. 

2.  Two  justices  of  the  county  made  an  order  on  a  railway  Companr 
under  sect.  58  to  repair  highways  within  the  borough  of  7r.,  to  which 
damaee  had  been  done  by  them  in  making  their  railway:  the  order 
described  them  as  justices  "  in  and  for  the  said  borough  of  W."  The 
county  justices  had  jurisdiction  within  the  borough  of  Ir.,  and  there  was 
no  separate  commission  of  the  peace  for  the  borough.  Held,  that  the 
descnption  of  the  justices  was  sufficient. 

3.  A  rule  calling  on  justices  of  the  peace  to  shew  cause  why  a  ease 
should  not  be  stated  under  stat  20  &  21  Vict.  c.  43.  s.  5.  was  made 
absolute,  nothing  being  said  about  costs.  Held,  that  the  party  applying 
was  not  entitled  to  costs  under  sect.  6  on  taxing  the  costs  of  the  < 


QASE  stated  by  jostices  under  stat.  20  &  21  Viet 
c,  43.,  in  obedience  to  an  order  of  this  Court. 
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Upon  an  information  before  fVUliam  Hairy  Rawsan        1865. 
the  yonnger  and  Joshua  Thomas  Horton^  Esqs.,  justices    wakkfuld 
of  the  West  Riding  of  Yorkshire,  at  a  Petty  Session  at      ^^^ 
Hakefield,  on  thxi  \7i\i  November,  1864,  by  the  Local  ^jg,ii,^„^, 
Board  of  Health  for  the  District  of  Wakefield,  against      ^  and 

ORtllflBT 

The  West  Ridiftff  and  Grimsby  Railway  Company,  under       fUUway 


sect.  58  of  The  Railways  Clauses  Consolidation  Act, 
1845,  8  &  9  Vict  c.  20.,  for  not  obeying  an  order  of 
justices  made  under  that  section,  directing  the  repair  of 
roads  which  had  been  damaged  by  the  respondents,  in  the 
course  of  making  their  railway,  under  The  fFest  Riding 
and  Gnmsby  Railway  Act,  1862,  25  &  26  f^ict  c.  ccxi. 
(see  The  West  Riding  and  Grimsby  Railway  Company, 
appts..  The  Local  Board  of  Health  for  the  District  of 
Wakefield,  respts.,  vol.  5,  p.  478)  ;  the  justices  dismissed 
the  summons,  and  refused  to  comply  with  an  application 
by  the  Local  Board  to  state  a  case. 

Subsequently  the  Local  Board  obtained  a  rule  calling 
upon  the  justices,  and  also  upon  the  respondents,  to 
shew  cause  why  a  case  should  not  be  stated.  Cause  was 
shewn  by  the  respondents,  and  the  Court  made  the  rule 
absolute. 

The  present  case  was  thereupon  stated. 

The  railway  passes  into  and  is  in  part  situate  within 
the  district  of  the  Local  Board,  and  in  the  course  of 
making  it  public  roads,  of  which  the  Local  Board  are 
surveyors,  had  been  used  and  interfered  with  by  the 
railway  Company  within  the  meaning  of  sect.  58  of  stat. 
8  &  9  Vict.  c.  20.,  and  thereby  damaged. 

On  the  13th  January,  1864,  the  Local  Board  laid  an 
information  against  the  railway  Company  under  sect.  68, 
and  thereupon  a  summons  was  issued  to  the  railway 
Company,  which  was  heard  before  Colonel  Smyth  and 

VOL.  VI.  3  o  B.  &  s. 


Company. 
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18G5.        Senry    William   Stansfeld,    Esq.,   two  justices  of  the 

Wakefield    West  Riding,  on  the  Ist  February^  1864,  and  they  made 

^Health^      an  order  on  the  railway  Company  to  repair  the  roads. 

T;  The  justices  who  made  it  were  described  in  it  as  justices 

and  « in  and  for  the  said  borough  of  WakefieldJ' 

Kailway  All  the  justiccs  of  the  peace  of  the  West  Biding  have 

mpany.      j^ri8c|iction  withiu  the  borough  of  Wakefield^  which  is 

the  district  of  the  Local  Board,  and  there  is  no  separate 

commission  of  the  peace  for  the  borough. 

Upon  the  hearing  of  that  information,  four  objections 
were  taken  by  the  railway  Company,  the  first  of  which 
was,  that  Colonel  Smyth  was  interested  in  the  matter  of 
the  information,  being  a  proprietor  in  The  Aire  and 
Colder  Navigation  Company ,  and,  as  such,  a  ratepayer 
within  the  district  of  the  Local  Board.  That  was  the 
only  objection  idtimately  relied  upon,  each  of  the  other 
three  being,  upon  the  hearing,  abandoned  by  the 
attorney  for  the  railway  Company,  who  then  applied 
for  and  obtained  a  case  for  the  opinion  of  this  Court 
upon  the  last  objection  only.  That  case  came  before 
this  Court,  having  a  copy  of  the  information  of 
the  13th  January^  1864,  and  a  copy  of  the  order  of 
justices  of  the  1st  February^  1864,  attached  thereto  and 
forming  part  thereof.  And  the  Court  ordered  that  the 
judgment  or  determination  of  Colonel  Smyth  and  Henry 
William  Stansfeld  should  be  affirmed. 

The  railway  Company  refused  to  obey  the  order,  and 
the  Local  Board  laid  an  information  against  them  for 
disobedience  of  it,  and  a  summons  thereupon  was  issued 
and  served  on  them.  They  did  not  appear,  but  it  came 
on  for  hearing,  on  the  24th  August^  1864,  before  Colonel 
Smyth  and  Henry  Stansfeld^  Esq.,  the  two  justices  before 
named,  and  they  convicted  the  railway  Company,  and 
adjudged  them  to  pay  a  penalty  of  6/.  a  day,  amountiog 
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to  the  sum  of  500/.,  under  sect  58  of  stat.  8  &  9  Viei.  1865. 

^  ^^'  Wakefield 

The  railway  Company  appealed  to  the  Quarter  Ses-  ^H^th^ 

sions  against  this  conviction  on  the  ground  that  it  was  „      ^ 

invalid  by  reason  of  Colonel  Smyth  being  interested  and 

.  ,  .                                                                                               ,                                    ,  GaiMSBT 

withm  stat.  8  &  9  Vict  c.  20.  s.  3.,  and  thereupon  the  Railway 


Quarter  Sessions  quashed  the  conviction  subject  to  a 
case  for  the  opinion  of  this  Court  No  case  was 
however  taken  up. 

Upon  the  hearing  of  the  information  on  which  the 
present  case  was  stated,  the  railway  Company  objected, 
among  other  things,  that  the  order  disobeyed  was  void 
for  want  of  jurisdiction  in  Colonel  Smyth,  one  of  the 
justices  who  made  it,  he  being  interested  within  the 
meaning  of  stat  8  &  9  Fict.  c.  20.  s,  3.,  and  because  the 
justices  were  wrongly  described  in  the  order  as  justices 
of  the  peace  for  the  borough  of  Wakefield,  whereas  they 
were  justices  of  the  peace  of  the  West  Riding  of  York- 
shire;  and  that  the  judgment  of  this  Court  on  the 
previous  case  did  not  care  these  defects,  for  the  order 
was  not  thereby  confirmed  except  upon  the  point  then 
raised. 

The  Local  Board  contended  that  all  the  objections  to 
the  making  of  the  order,  except  the  one  question  of  law 
set  out  in  the  previous  case  sent  up  to  this  Courts  were 
abandoned  by  the  railway  Company,  and  that  the  whole 
order  having  been  before  this  Court  on  that  case,  and 
having  been  confirmed,  it  was  too  late  for  the  railway 
Company  to  raise  the  first  objection;  and  that  the  objec- 
tion as  to  the  description  of  the  jurisdiction  of  the 
justices  in  the  order  was  answered  by  sect  111  of  The 
Municipal  Corporations  Act,  5  &  6  ^.  4  c.  76. 

The  justices    dismissed   the   information,   being   of 
8  o  2 


Company. 
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1865.  opiuion    that   the  order   of   the  Ist  February,  1864, 

Wakkfield  was   not  a  lawful   order,   because  Colonel  Smyth,  one 

^"e^th^  of  the   justices  making  it,  was  interested  ¥rithia   the 

Wmt  Ridiho  ™^^°*^g  of  «***•  8  &  9  Vict.  e.  20.  s.  3.,  and  therefore  had 

and  not  jurisdiction  to  make  it ;  and  because  the  question  of 

Railway  want  of  jurisdiction  in  the  same  justice  was  not  raised 


Company. 


by  the  case  previously  stated  for  the  opinion  of  this 
Court,  the  validity  of  the  order  in  that  respect  could 
not  be  said  to  have  been  confirmed  by  the  decision  of 
this  Court 

The  questions  for  the  opinion  of  this  Court  now  were. 
Whether  the  order  of  the  1st  February,  1864,  was  a 
valid  order  ?  Or  whether  the  justices  who  dismissed  the 
present  information  had  power  to  decide  upon  the 
validity  or  invalidity  of  that  order  as  respects  the 
justices  making  it. 

Cleosby  {Aiaule  with  him),  for  the  appellants. — First. 
Sect  58  of  Stat  8  &  0  Vict.  c.  20.  gives  jurisdiction  to 
two  justices  to  direct  such  repairs  as  they  think  reason- 
able to  be  made  in  a  road  used  by  a  railway  Company 
in  the  course  of  making  the  railway.  And  the  inter- 
pretation clause,  sect.  8,  enacts  that  'Hhe  word  *  justice' 
shall  mean  justice  of  the  peace  acting  for  the  county, 
city,  borough,  liberty,  cinque  port,  or  place  where  the 
matter  requiring  the  cognizance  of  any  such  justice 
shall  arise,  and  who  shall  not  be  interested  in  the  mat- 
ter.'' But  an  order  made  by  a  justice  who  is  interested 
is  not  a  nullity  if  the  objection  on  the  ground  of  his 
interest  is  waived  or,  as  in  the  present  case,  abandoned. 

Secondly.  Sect.  Ill  of  stat  5  &  6  i^.  4.  c.  76.  enacts 
that  in  boroughs  wliich  have  not  a  separate  Court  of 
Quarter  Sessions  the  county  justices  shall  exercise  the 
jurisdiction  of  justices  of  the  peace  in   and  for  the 
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borough :  this  makes  the  justices  of  the  West  Riding        18C6. 
jnstices  for  the  borough  of  fVakefield  as  they  are  des-    Wakefikio 
cribed  in  the  order.  ^'^^^ 

V. 

West  Ridino 
Temple  (  W,  G.  Harriion  and  Horace  Lloyd  with  him),  «n<i 

for  the  respondents. — First   At  common  law  an  order       Railway 

J      ,      .       .  ,  .  1    .        ,  *   .         Company. 

made  by  justices  who  are  interested  m  the  matter  is 
void.  And  sect.  8  of  stat.  8  &  9  Viet  c.  20.  gives  juris- 
diction only  to  those  justices  who  are  not  interested  in 
the  matter.  Therefore  the  order  in  question  was  made 
by  two  justices  one  of  whom  had  no  jurisdiction,  and 
such  an  order  is  a  nullity;  Rex  y.  The  InhabUanU  of 
ChilverMcoton  {a).  It  is  not  competent  to  parties  to 
waive  an  objection  to  jurisdiction.  [^Cockbum  C.  J. 
The  words  of  sect.  3  are  declaratory  only :  it  is  not  an 
enactment  prohibiting  a  justice  who  is  interested  from 
acting  as  such.] 

Secondly.  It  should  appear  on  the  face  of  the  order 
that  the  justices  who  made  it  had  jurisdiction ;  Rex  v. 
The  Inhabitants  of  Chiherscoton  {b),  per  Lord  Kenyon, 
There  is  no  separate  commission  of  the  peace  for  the 
borough  of  Wakefield ;  and  the  order  should  shew  that  the 
justices  who  made  it  were  justices  of  the  West  Biding. 
[Ltish  J.  Sect  3  of  stat  8  &  9  Vict,  c,  20.  enacts  that 
'*  the  word  *  justice'  shall  mean  justice  of  the  peace  acting 
for  the  county,  city,  borough,  &a  where  the  matter  re- 
quiring the  cogniEance  of  any  such  justice  shall  arise  '^* 
no  other  justices  but  the  justices  of  the  West  Biding  can 
lawfully  act  for  the  borough  of  fVakefield;  therefore,  as 
there  is  no  separate  commission  of  the  peace  for  that 
borough,  when  the  order  mentions  justices  acting  in  and 
for  the  borough  of  Wakefield  it  must  mean  that  they  are 
justices  for  the  West  Biding.]  There  are  justices  of  the 
(a)  8  T.  B.  178.  (b)  8  T,  JR.  178.  181. 


J 
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1865.       peace  in  the  borough  of  WahefieUL    The  mayor  and  ex- 

Wakefield   mayor  are  such :  stat.  5  &  6  fT.  4.  c.  76.,  sections  57, 98. 

Health       ^^^  it  should  appear  which  of  the  two  sets  of  justices 

WmtBidiho  inadethe  order;  Kite  and  Lant^t  Case  (a).     [Cockbum 

GkImmt      ^'  ^'    '^^  ®^®^*  ®f  *®  enactment  in  sect.  8  of  stat. 

^^»y      8  &  9  Vict.  c.  20.  is  that  not  only  the  mayor  and  ex-mayor 

of  the  borough  but  the  justices  of  the  West  Biding  also 

have  jurisdiction.    But  have  we  not  already  incidentally 

a&med  this  order  when  we  gave  judgment  for  the 

respondents  on  the  previous  case  submitted  to  us  7] 

Cleasby,  in  reply.— By  stat.  20  &  21  VicL  c.  43.  i.  6. 
the  judgment  given  by  the  Court  on  a  case  stated  by 
justices  *' shall  be  final  and  conclusive  on  all  parties.'' 

As  to  the  first  objection,  the  words  ''who  shall  not  be 
interested  in  the  matter/'  in  the  definition  of  the  word 
"justice''  in  sect.  8  of  stat.  8  &  9  Vict  c.  20.,  are  direc- 
tory only  and  inserted  ex  majori  cautelft;  and  if  a 
justice  who  is  interested  acts  the  case  is  to  be  deter- 
mined  according  to  the  common  law. 

As  to  the  second  objection.  By  stat.  5  &  6  fF.  4. 
e.  76.  s.  111.  the  justices  of  the  West  Biding  are  made 
justices  within  the  borough  of  Wakefield.  [Cockbum 
C.  J.  Though  they  exercise  the  jurisdiction  of  justices 
within  the  borough  they  do  so  qua  justices  of  the  West 
Biding.  They  have  no  commission  for  acting  as  jus- 
tices within  the  borough.]  By  virtue  of  the  statute 
their  commibsion  for  the  county  includes  their  acting 
for  the  borough ;  without  the  Act  they  would  not  have 
acted  as  justices  of  the  borough  though  they  would  have 
had  jurisdiction  within  the  borough.  The  argument  on 
the  other  side  mixes  up  description  and  fact,  and  into  the 
latter  the  Court  will  not  inquire.     [Cockbum  C.  J. 

(a)  I  B.^  a  101. 
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Anythiiig    necessary    to  found    jurisdiction   must  be  1865. 

shewn  in  the  order,  as  if  the  jurisdiction  of  justice  of  "wAKicriELo^ 

the  peace  be  attached  to  a  particular  office,  e.  ff.,  if  ^^th^ 

justices  are  to  be  commissioners  for  executing  a  par-  ^ 

ticular  Act.     But  we  are  not  to  import  into  the  order  and 

Grimsbt 

anything  which  does  not  appear  on  its  face.     These  jus-  Railway 


tioes  are  described  as  justices  in  and  for  the  borough, 
and  there  is  nothing  to  shew  us  that  they  are  not  such. 
The  objection  is  of  a  very  technical  character  and  may 
be  met  on  technical  grounds.] 

Ck>CKBi7&N  C.  J.  Much  of  the  interpretation  clause, 
sect.  8,  of  Stat.  8  &  9  Vict  c.  20.  proceeded  on  the 
notion  that  railway  officials  and  other  persons  did  not 
know  the  law,  .and  therefore  it  was  important  to  inform 
them  what  the  law  was.  I  hope  the  time  will  come 
when  we  shall  see  no  more  of  interpretation  clauses,  for 
they  generally  lead  to  confusion.  In  the  present  instance 
that  part  of  the  definition  of  the  word  ''justice'*  which 
says  that  he  ''  shall  not  be  interested  in  the  matter'' 
was  inserted  from  excessive  caution,  and  declares  what 
would  have  been  law  without  it  The  Legislature  seem 
to  have  thought  that,  a  definition  of  "justice*'  being 
to  be  given,  if  they  did  not  include  what  would  be 
implied  they  would  be  taken  to  exclude  it.  If  their 
intention  bad  been  to  make  an  interested  justice  incom- 
petent to  exercise  jurisdiction,  notwithstanding  the 
assent  of  parties  that  he  should  act  and  their  consent 
to  waive  the  objection  on  the  ground  of  interest,  there 
would  have  been  a  positive  enactment  prohibiting  him 
from  acting.  To  read  this  definition  in  the  way  con- 
tended for  by  the  railway  Company  would  carry  into 
the  whole  of  the  statute  this  proposition,  that  whereas 
a  person  is  a  justice  by  virtue  of  his  commission  he 


Companj. 
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1865.  ^^^  ce&se  to  be  a  justice  if  interested  in  a  matter 

Wakbfibld  ^^^^  ^DQ*     This  is  an  absurd  conclusion^  and  could 

^^^  not  have  been  intended.    Moreover,  it  must  betaken 

▼.  that  the  respondents  knew  the  position  in  which  Colonel 
West  Ridtxo  '^  '^ 

and  Smyth  stood,   and  waived    the  objection  of  interest; 
Grimsbt 

BaUway  and  nothing  is  better  settled  than  this,  that  a  party 


Company. 


aware  of  the  objection  of  interest  cannot  take  the 
chance  of  a  decision  in  his  favour  and  afterwards  raise 
the  objection. 

Lush  J.  concurred. 

Case  remitted. 


[1866.  Nothing  having  been  said  about  the  costs  of  the  role 

I%ttr*Ai|,        for  stating  the  case,  in  pursuance  of  sect  5  of  stat 

20  &  21  Vict  c.  43.,  when  it  was  made  absolute,  sec 

p.  795,  the  Court  (Cockbubn  C.  J.^  Blackburn^  Mellob 
and  Lush  J  J.)  held  that  the  appellants  were  not  entitled 
to  them,  under  sect.  6,  on  taxing  the  costs  of  the  case. 


[1866.      The  Queen   against  William  Henry  ^Rawson 
2^oiwL^8th.]       the  Younger,  Esq.,  and  another,  Justices  of 
the  West  Riding  of  Yorkshirb. 

For  head  note,  see  ante,  p.  794,  pi.  1.  (2). 

TN  Trinity  Term,  June  11th,  1866,  Ckasby  obtained  a 
rule  calling  upon  William  Henry  Ratoson  the  younger 
and  Joshua  TTiamas  Norton,  Esqs.,  two  justices  of  the 
West  Riding  of  Yorkshircy  to  hear  and  determine  the 
information  preferred  before  them  against  The  H'est 
Riding  and  Grimsby  Railway  Company  for  disobedience 


[XXX.    VICTORIA.]  f03 

of  the  order  made  by  Colonel  Smyth  and  Henry  WUliam       [1866.] 
Stansfeldy  Esq.,  on  the  lat  February,  1864,  the  hearing    Th6  Qo»!i 
of  whiq^  was  resumed  by  them  on  the  22nd  December^     justioes  of 
1865.  WkbtRioino. 

Upon  the  hearing  of  the  information  being  resumed 
it  was  objected  by  the  respondents  that  one  of  the 
justices  was  interested,  and  they  thereupon  determined 
that  the  objection  was  valid  and  declined  to  proceed 
further,  but  stated  a  case  for  the  opinion  of  this  Court 
as  to  whether  the  justice  had  a  disqualifying  interest. 

That  case  came  on  for  argument  in  the  same  Term, 
June  6th,  when 

Lennox  Hannay,  for  the  respondents,  took  a  prelim- 
inary objection  that  there  had  been  no  determination  of 
the  information  by  the  justices  upon  which  a  case  could 
be  stated  under  stat.  20  &  21  Vict  c.  43.  s.  2. 

Ckasby  {Maule  with  him),  for  the  appellants,  contended 
that  the  justices  had  improperly  decided  that  one  of 
them  was  so  interested  as  to  be  incompetent  to  deter- 
mine the  information,  and  that  in  that  decision  they 
had  determined  a  question  of  law ;  and  cited  Rey.  ▼. 
Allan  (a),  Rey.  y.  Rand,  H.  T.,  1866,  Rey.  v.  Day^ 
man  {b). 

The  Court  (Blackburn,  Mellob  and  Shee  J  J.),  held 
that  this  was  not  a  case  within  stat.  20  &  21  Vict  c.  43., 
but  for  a  mandamus  or  a  rule  under  stat.  11  &  12  Vict 
c.  44.  s.  5. 

Thereupon  the  present  rule  was  obtained. 

Lennox  Hannay  (Forbes  with  him)  shewed  cause. — 

(/I)  4  B,  4'  S.  915.  (h)  1  E.^B.  672. 


804  [MICHAELMAS  TERM. 

[1866.J  Stat  8  &  9  Vict.  c.  20.  s.  58.  enacts  that  any  question 
The  QuBBH  A<3  ^o  ^^6  damage  done  to  a  road  by  the  Company^  or  as 
Justices  of  *®  *^®  repair  thereof  by  them,  shall  be  referred  to  the 
Wk8t  Riding,  determination  of  two  justices,  ''and  such  justices  may 
direct  such  repairs  to  be  made  in  the  state  of  such  road, 
in  respect  of  the  damage  done  by  the  Company,  and 
within  such  period  as  they  think  reasonable,  and  may 
impose  on  the  Company,  for  not  carrying  into  effect  such 
repairs,  any  penalty  not  exceeding  bL  per  day  as  to  such 
justices  shall  seem  just."  Therefore  the  jurisdiction  to 
convict  for  disobedience  of  the  order  to  repair  is  confined 
to  the  justices  who  made  it.  [Mellor  J.  It  is  very 
doubtful  whether  the  Quarter  Sessions  were  right  in 
quashing  the  conviction  by  Colonel  Smyth  and  Mr.  Stans- 
feldy  for,  the  Company  having  waived  the  objection  of 
interest  in  Colonel  Smyth  on  the  making  of  the  order  to 
repair,  it  would  seem  that  they  had  waived  the  objection 
for  all  purposes  of  enforcing  the  order.  In  questions  of 
disputed  compensation  under  The  Lands  Clauses  Con- 
solidation Act,  1845,  8  &  9  Vict  c.  18.,  the  39th  section 
provides  that  if  the  sheriff  is  interested  in  the  matter  in 
dispute  the  warrant  for  summoning  a  jury  shall  be  issued 
to  one  of  the  coroners ;  but  in  many  cases  the  sheriff, 
though  interested,  summons  the  jury,  and  the  objection 
being  waived  presides  on  the  inquiry,  and  it  has  always 
been  considered  in  practice  that  the  waiver  extends  to 
the  end  of  the  proceedings.]  However  that  may  be,  the 
words  **  such  justices"  in  sect.  58  of  stat.  8  &  9  Viet, 
c.  20.,  mean  the  two  justices  who  were  originally  selected 
to  hear  the  information  for  damaging  the  road,  and  they 
also  are  to  impose  the  penalty  for  not  carrying  into 
effect  the  repairs,  the  amount  of  which  is  discretionary. 
Justices  who  hear  an  information  for  disobedience  to 
an  order  to  repair^  two  years  after  it  was  made,  cannot 
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form  an  opinion  of  the  amount  of  damage  done  so  well  [1866.] 

as  those  who  heard  the  original  information.     [He  cited  The  Quebn 

Reg,  V.  Pickfard  {a),  Reg.  v.  Arnold  (A),  Reg.  v.  The  In-  jiMtices  of 
habitants  of  Darton{e)^  and  was  then  stopped.] 

Cleasby  and  Maule,  contra. — When  application  was 
made  to  this  Court  to  order  the  justices  to  state  a  case, 
this  objection  was  made,  and  the  case  was  stated  with- 
out raising  it  [Cockbum  C.  J.  If  these  justices  have 
not  jurisdiction  to  hear  the  information,  we  cannot  order 
them  to  hear  it  merely  because  on  a  former  proceeding 
the  objection  was  not  taken.]  Sect.  58,  giving  briefly 
and  in  a  condensed  form  the  remedies  for  disobedience 
to  an  order  to  repair,  intended  that  in  each  stage  of  the 
proceedings  any  two  justices  should  have  jurisdiction  to 
act :  the  section  does  not  leave  the  amount  of  the  penalty 
altogether  to  the  discretion  of  the  justices,  but  imposes  a 
penalty  not  exceeding  5/.  per  day.  [They  referred  to 
the  interpretation  clause,  sect.  3.]  [Blackburn  J.  That 
clause  does  not  say  that  ^'justices"  shall  mean  ''any 
justices.'']  Sect  58  may  be  read  '*  and  such  justices 
may  impose,"  that  is,  any  justices  having  jurisdiction  in 
the  matter.  [Cockbum  C.  J.  The  words  "  such  justices" 
occur  only  twice  in  the  section ;  you  want  to  introduce 
them  where  they  are  not,  and  to  give  them,  when  so 
introduced,  a  different  sense  to  what  they  have  when 
they  are  expressed.]  If  the  section  is  construed  strictly^ 
it  is  framed  as  if  the  justices  who  made  the  order  were 
to  determine  by  anticipation  what  penalty  should  be 
imposed  for  disobedience  of  it.  But  of  necessity  there 
must  be  two  separate  orders;  and  many  difiBiculties 
would  arise  if  it  was  compulsory  on  the  parties  who 

(a)  lB,fS,  77.  {h)  bB.4-S.  322. 

(c)  12  A.  4'  K  78. 


(tiC4 

West  Bioiho, 
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[1866.]      obtained  the  original  order  to  go  before  the  same  justices 
The  Qusnr    to  enforce  it     In  the  interval  during  which  the  pro- 
JiiBticesof    ceedings  under  the  Act  were  worked  out  one  of  the 
justices  might  go  abroad  or  become  interested. 

CocKBUBN  C.  J.  The  true  and  obvious  construction 
of  the  words  in  sect.  58  is,  that  the  justices  before  whom 
the  original  information  was  heard^  and  who  made  the 
order  to  repair^  must  be  the  justices  to  impose  the  penalty 
in  the  event  of  the  repair  not  being  done. 

Blackburn  J.  The  grammatical  meaning  of  the 
words ''  such  justices"  in  sect.  58  is  ''  the  same  two  jus- 
tices who  made  the  original  order ;''  and  the  amount  of 
the  penalty  for  disobedience  of  such  order  being  discre- 
tionary there  is  an  obvious  reason  why  the  same  justices 
who  heard  the  original  information  and  knew  all  the 
circumstances  should  fix  the  amount  of  the  penalty. 
Difficulties  in  enforcing  the  order  arising  from  the 
absence  or  death  of  one  of  the  justices  are  not  provided 
for;  but  I  cannot  doubt  that^  the  objection  to  the  com- 
petency of  Colonel  Smyth  on  the  ground  of  interest 
having  been  waived  on  the  first  hearings  he  and  the 
other  justice  who  made  the  order  might  carry  it  out; 
and  I  do  not  see  why  they  should  not  now  impow  a 
penalty. 

Mellob  J.  The  words  *'any  two  justices^  con- 
stantly occur  in  provisions  of  Acts  of  Parliament ;  and 
the  construction  of  sect.  58  contended  for  is  contrary  to 
the  apparent  intention  of  the  Legislature. 

Lush  J.  concurred. 

Rule  discharged,  without  costs. 
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1865. 


Churchward,  suppliant,  against  The  Queen.     KJ^Zd^2STd, 

Contract  by 
Petition  of  right  stated  that  by  articles  of  agreement,  made  the  26th   Commissioners 
April,  1859,  between  the  Commissioners  of  the  Admiralty  for  and  on   of  the  Admi" 
behalf  of  the  Crown  and  the  suppliant,  in  consideration  of  payments  raUy, 
therein  stipulated  to  be  made  to  him,  he  covenanted  that  ne  would  Implied  cove- 
during  the  continuance  of  the  contract  convey  the  mails  which  should  nant, 
by  them  or  the  Postmaster  General  "  be  required   to  be  conveyed"   Petition  of 
between  Dover  and  the  ports  of  Calais  and  Osfend  by  a  sufficient  number  right. 
of  steam  Tessels  of  a  given  tonnage,  with  all  necessary  equipments,    Cross  de- 
and  with  engines  of  a  sufficient  power,  subject  to  the   approval  of  fnurrers. 
the  Commissioners :  that  one  or  more  of  such  vessels  should   be  at  Biffht  to  begin, 
all  times   at  the  disposal  of   Her  Mfuesty's   government  as  special 
boats  for  the  conveyance  of   the  BoTfJtay,  Indian    China,   Mauritius 
and  Australian    mails,   and  for  special  services  between   Dai^er  and 
Calais:    and  in  addition  to  those  services  the  Commissioners  were 
empowered  to  require  the  suppliant  to  provide  vessels  for  conveying 
distinguished  persons  a  certain  number  of  voyages.    There  were  clauses 
stipulating  for  the  regular  voyages  to  be  made  by  the  suppliant's  vessels 
between  Dover  and  the  ports  of  CcUais  and  Ostendj  ana  penalties  were 
provided  for  non-fulfilment  of  the  contract  by  the  sup{>liant.     The  Com- 
missioners, in  consideration  of  the  suppliant  performing  the  covenants 
entered  into  by  him,  agreed  on  behalf  of  the  Crown  that  they  would  pay 
to  him  a  sum  out  of  moneys  to  be  provided  by  Parliament  after  the  rate 
of  18,000/.  per  annum,  by  quarterly  payments,  the  first  payment  to  be 
made  at  the  expiration  of  three  calendar  months  from  the  commencement 
of  the  service  under  the  contract.     And  it  was  agreed  that  the  contract 
should  commence  on  the  day  of  the  date,  and  should  continue  in  force  until 
the  26th  April,  1870,  twelve  calendar  months  previous  notice  in  writing 
being  givep  by  either  of  the  parties  that  the  contract  was  to  terminate  at 
that  date :  but  if  such  notice  was  not  given  then  the  contract  was  to  con- 
tinue in  force  after  the  26th  A]^,  1870,  until  the  expiration  of  a  twelve 
calendar  months  notice  in  writing  given  by  either  of  the  parties,  but 
not  so  as  to  prevent  either  of  the  parties  from  recovering  any  sum  of 
money  or  damages  should  there  have  been  any  breach  of  contract  pre- 
viously to  the  determination  of  it.    Averment,  that  the  suppliant  con- 
veyed the  mails  in  accordance  witb  the  agreement  until  the  breach  of 
covenant  after  mentioned,  and  although  he  was  always  ready  and  willing 
to  perform  the  agreement,  yet  the  Commissioners  would  not  allow  him  to 
cany  the  mails,  and  would,  not  permit  him  to  continue  or  perform  the 
agreement,  and  had  prevented  him  from  carrying  the  maib,  and  thereby 
prevented  him  from  earning,  and  deprived  him  of  the  moneys,  gains 
and  profits  which  he  would  have  oerived  and  acquired  therefrom ; 
alleging  special  damage.     Second  plea  set  out  the  articles  of  agreement 
at  length.     Third  plea,  that  the  breaches  were  committed  after  the 
20th  June,  186.^,  ana  that  no  moneys  were  ever  provided  by  Parliament 
for  the  payment  of  the  suppliant,  or  out  of  which  he  could  be  p'aid  for 
the  performance  of  the  contract  for  any  part  of  the  period  subsequent  to 
the  20th  June,  1863,  or  in  respect  or  out  of  which  he  could  be  compen- 
sated for  or  in  respect  of  any  damages  sustained  by  him  by  reason  of 
the  breaches  subsequent  to  that  date.    There  was  a  demurrer  to  the 
petition,  and  the  suppliant  demurred  to  the  second  and  third  pleas. 
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I  QAc  1*  That  only  one  breach  of  covenant  was  alleged,  tiz.,  of  a  oovenant 

by  the  Gommissioners  that  they  would  send  the  mails  between  the  ports 

named  by  the  vessels  of  the  suppliant. 

muRCBWAao        2.  That  whether  one  or  two  breaches  were  alleged  was  immaterial; 

T)i    o'  ^^^  ^^^  petition  was  founded  on   the  assumption  that  there  was  an 

ine  UUEEN.     implied  covenant  by  the  Commissioners  of  the  Admiralty  to  send  the 

mads  by  the  vessels  of  the  suppliant  for  the  term  of  eleven  years  from 

the  date  of  the  contract^  and  no  such  covenant  could  be  implied. 

3.  That  the  providing  of  moneys  by  Parliament  was  a  condition 
precedent  to  the  performance  of  the  contract  on  the*  part  of  the  Commis- 
sioners of  the  Admiralty,  and  therefore  the  refusal  of  Parliament  to 
provide  the  moneys  was  a  justification  of  the  breach. 

4.  That  the  covenant  b^  the  suppliant  was  to  convey  such  of  the 
mails  as  he  might  be  required  by  the  Commissioners  of  the  Admiralty 
or  the  Postmaster  General  to  convey,  not  all  the  mails  which  they  or  he 
might  require  to  be  conveyed. 

6.  The  present  practice  in  this  Court  is,  that  on  the  argument  of  cross 
deniurrera  the  plamtiff  and  not  the  party  first  demurring  haa  a  right  to 
begin.     Quare  tamen  which  is  the  most  convenient  course  ? 

PETITION  of  right,  alleging  that  by  articles  of 
agreement,  made  the  26th  April,  1859,  between 
the  Commissioners  for  executing  the  office  of  Lord 
High  Admiral  of  the  United  Kingdom  of  Ctreat  Britain 
and  Ireland  (for  and  on  behalf  of  Her  Majesty)  of  the 
first  part,  and  the  petitioner  of  the  second  part.  It  was, 
among  other  things,  witnessed  that  in  consideration  of 
the  payments  thereinafter  stipulated  to  be  made  to  the 
petitioner,  the  petitioner  did,  for  himself,  his  heirs,  exe- 
cutors, and  administrators,  thereby  covenant,  promise 
and  agree  to  and  with  the  Commissioners  that  the  peti- 
tioner,  his  executors  and  administrators,  should  and 
would  during  the  continuance  of  the  contract  diligently, 
faith Ailly,  and  to  the  satisfaction  of  the  Commissioners 
for  the  time  being,  convey,  in  the  manner  in  the  agree- 
ment specified.  Her  Majesty's  mails  which  should  at 
any  time  or  times  and  from  time  to  time  by  the  Com- 
missioners or  Her  Majesty's  Postmaster  General*  or 
any  of  the  officers  or  agents  of  the  Commissioners  or 
Her  Majesty's  Postmaster  Grenend,  be  required  to  be 
conveyed  from  Dover  to  Calais  and  from  Calais  to  Dover, 
and  from  Dover  to  Osiend  and  from  Ostend  to  Dover; 
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and  the  Commissioners^  in  consideration  of  the  premises  1865. 
in  the  agreement  mentioned^  and  of  the  petitioner^  his  Churchward 
officers,  servants  and  agents^  at  all  times  strictly  and  rpj^^  Quskh. 
punctually  performing  the  covenants  and  agreements 
thereby  entered  into  by  the  petitioner,  did,  for  and  on 
behalf  of  Her  Majesty,  her  heirs  and  successors,  agree 
with  the  petitioner  that  they,  on  behalf  of  Her  Majesty, 
would  pay  or  cause  to  be  paid  to  the  petitioner,  by  bills 
payable  by  Her  Majesty's  Paymaster  General  in  seven 
days  from  and  after  the  respective  dates  thereof,  a  sum 
out  of  moneys  to  be  provided  by  Parliament  after  the 
rate  of  18,000/L  per  annum,  by  quarterly  payments, 
and  with  a  proportionate  part  thereof  should  that  con- 
tract terminate  on  any  other  day  than  a  day  of  payment, 
the  first  of  such  quarterly  payments  to  be  made  at  the 
expiration  of  three  calendar  months  firom  the  commence- 
ment of  the  service  under  the  contract;  and  it  was 
thereby  further  agreed  that  the  contract  should  com- 
mence on  the  day  of  the  date  thereof,  and  should 
continue  in  force  until  the  26th  April,  1870,  and  should 
then  determine  if  either  of  the  parties  should  have 
given  to  the  other  of  them  twelve  calendar  months 
previous  notice  in  writing  of  its  being  their  intention 
that  the  same  should  so  determine,  but  if  any  such 
notice  should  not  be  given  the  contract  was  to  continue 
in  force  after  the  26th  Aprils  1870,  until  the  expiration 
of  a  twelve  calendar  months  notice  in  writing,  given  by 
either  of  the  parties  to  the  other  of  them,  that  the  same 
should  determine,  and  which  last  mentioned  notice 
might  be  given  at  any  time  after  the  26th  April,  1869, 
and  at  the  expiration  of  such  notice  the  contract  should 
determine  accordingly,  but  not  so  as  to  prevent  either 
of  the  parties  availing  themselves  thereof  for  recovering 
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1865.  any  sum  of  money  or  damages  shonld  there  have  been 
Chubohwabd  *°y  breach  of  the  contract  previously  to  the  determina- 
The  QuBBH  *^^^  ^^  ^^^  same.  Averment :  that  the  petitioner  entered 
upon  the  performance  of  the  agreement  and  conveyed 
Her  Majesty's  mails  in  accordance  with  the  agreement 
until  the  breach  of  the  covenant  after  mentioned,  and 
although  he,  his  officers,  servants  and  agents,  had  at  all 
times  strictly  and  punctually  performed  the  covenants 
and  agreements  by  the  articles  of  agreement  entered  into 
by  the  petitioner,  and  thb  petitioner  had  always  been 
ready  and  willing  to  perform  the  agreement  on  his  part, 
and  all  things  had  happened  to  entitle  the  petitioner  to 
be  permitted  so  to  do  and  to  continue  to  perform  the 
agreement,  yet  the  Commissioners  did  not  nor  would 
allow  or  permit  the  petitioner  to  carry  the  mails  and 
did  not  nor  would  observe  or  perform  the  agreement  on 
their  part ;  and  had  broken  the  same  in  this,  that  they 
had  omitted,  neglected  and  refused  to  employ  the 
petitioner  to  carry  the  mails,  and  did  not  nor  would 
permit  the  petitioner  to  continue  to  perform  the  agree- 
ment, and  wholly  omitted,  neglected  and  refused  so  to  do, 
and  had  hindered  and  prevented  the  petitioner  from  carry- 
ing the  mails,  and  had  thereby  prevented  the  petitioner 
from  earning  and  deprived  him  of  the  moneys,  gains  and 
profits  which  he  would  otherwise  have  derived  and  ac- 
quired therefrom,  and  by  reason  of  the  premises  he  had 
been  deprived  of  the  benefits  while  he  remained  subject 
to  the  burthens  of  a  lease  of  premises  situate  at  Dover, 
in  the  county  of  Kent^  dated  the  2nd./tf/y,  1859,  granted 
to  the  petitioner  by  the  Commissioners,  and  which  pre- 
mises were,  with  the  knowledge  of  the  Commissioners, 
taken  by  the  petitioner  for  the  purpose  of  carrying  out 
the  agreement,  and  the  petitioner  had  been  wholly 
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deprived  of  the  benefit  of  a  large  outlay  made  by  him  in  1865. 
and  upon  and  about  the  repairs  and  iroproyement  of  the  churchwIrd 
premises  so  granted,  and  the  petitioner  had  been  put  to  rJ^^^  queen. 
expense  in  and  about  the  removing  to  and  bringing  on 
the  premises  his  goods  and  chattels  and  effects  for  the 
purpose  of  using  and  occupying  them,  and  in  and  about 
afterwards  removing  them  therefrom,  and  by  reason  of 
the  premises  the  petitioner  had  wholly  lost  the  benefit 
of  large  sums  of  money  necessarily  expended  by  him  in 
and  about  the  purchase  and  fitting  up  of  vessels  and 
the  hiring  of  sailors,  agents  and  servants,  and  the  pur- 
chase of  materials  for  the  purpose  of  performing  and 
in  and  about  getting  ready  to  perform  and  endeavouring 
to  perform  the  agreement,  and  the  petitioner  had 
become  liable  to  pay  large  sums  of  money  by  way  of 
damages  for  nonperformance  of  and  under  divers  con- 
tracts entered  into  by  him  with  divers  persons  for  the 
purpose  of  performing  and  to  enable  him  to  perform, 
the  contract,  and  had  been  otherwise  damaged. 

Prayer  for  the  payment  of  126,000/.  as  compensation 
for  the  damages  and  losses  sustained. 

The  second  plea  by  the  Attorney  General  set  out  the 
articles  of  agreement  in  hsec  verba. 

^^Dover,  Calais  and  Ostend  Mails.'' 

^*  Articles  of  Agreement  made  this  26th  day  of 
April,  A.V.  1859,  between  the  Commissioners  for  executing 
the  office  of  Lord  High  Admiral  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  (for  and  on  behalf  of  Her 
Majesty)  of  the  first  part,  and  Joseph  George  Church- 
ward,  of  &c.,  hereinafter  designated  '  the  contractor,'  of 
the  second  part :  Witness  that  in  consideration  of  the 
payments  hereinafter  stipulated  to  be  made  to  the  con- 

VOL.   YI.  3    H  B.    &   S. 
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1866.  tractor  the  contractor  doth,  for  himself,  his  heirs,  execa* 
CBcacHWARD  *^^^  *°^  administrators,  hereby  covenant,  promise  and 
The  Qbbbs  ^^®®  ^  ^^^  ^i*^  tlie  said  Commissioners  that  he  the 
contractor,  his  executors  and  administrators,  shall  and 
will  during  the  continuance  of  this  contract  diligently, 
faithfully,  and  to  the  satisfaction  of  the  said  Commis- 
sioners for  the  time  being,  and  at  a  speed  which  on  the 
average  of  any  trial  of  each  vessel  shall  not  be  less  than 
thirteen  knots  an  hour,  convey  Her  Majesty's  mails  (in 
which  designation  all  despatches  and  bags  of  letters  are 
agreed  to  be  comprehended)  which  shall  at  any  time  or 
times,  and  from  time  to  time  by  the  said  Commissioners 
or  Her  Majesty's  Postmaster  General,  or  any  of  the 
officers  or  agents  of  the  said  Commissioners  or  Her 
Majesty's  Postmaster  General,  be  required  to  be  con- 
veyed from  Dover,  in  the  county  of  Kent,  to  Calais,  in 
France;  and  from  Calais  aforesaid  to  Dover  aforesaid; 
and  from  Dover  aforesaid  to  Ostend,  in  Belgium;  and 
from  Ostend  aforesaid  to  Dover  aforesaid,  as  hereinafter 
mentioned,  by  means  of  a  sufficient  number  (not  less  than 
six)  of  good,  substantial  and  efficient  steam  vessels,  each 
of  such  vessels  being  of  not  less  than  280  tons  builder's 
measurement,  and.  being  supplied  and  furnished  with 
engines  of  sufficient  horse  power,  and  with  all  other  neces- 
sary equipments,  apparel  and  appurtenances,  and  also 
manned  with  competent  officers  with  appropriate  certifi- 
cates granted  pursuant  to  the  Act  17  &  18  VicL  e.  104, 
or  to  the  Act  or  Acts  in  force  for  the  time  being  relative 
to  the  granting  certificates  to  officers  in  the  merchant 
service,  and  with  engineers  and  a  sufficient  crew  of 
able  seamen  and  other  men,  to  be  in  all  respects  as 
to  vessels,  engines,  machinery,  equipments,  engineers, 
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officers   and  crew,   subject   in   the  first  instance  and        1865. 
from  time  to  time  and  at  all  times  afterwards  to  the  churchward 
approval  of  the  said  Commissioners  and  of  such  per-    TheQuRSK. 
sons  as  shall  at  any  time  or  from  time  to  time  have 
authority  under  this  contract  or  under  the  said  Com* 
missioners  to  inspect  and  examine  the  same. 

''That  one  or  more  of  such  vessels  so  equipped  and 
manned  as  aforesaid  shall  be  at  all  times  at  the  dis- 
posal of  and  be  navigated  by  the  contractor  for  Her 
Majesty's  government  as  special  boats  for  the  convey- 
ance of  the  Bombay y  India,  China,  Mauritius  and  Aus" 
tralian  mails,  or  of  any  despatches,  or  for  other  special 
services  between  Dover  and  Calais^  and  shall  convey 
such  mails  and  despatches,  and  perform  such  special  ser- 
vices between  those  ports,  and  shall  for  that  purpose 
be  stationed  at  such  one  of  the  before  mentioned  ports 
as  the  said  Commissioners  may  firom  time  to  time  or  at 
any  time  direct,  and  without  any  charge  for  the  same 
beyond  the  subsidy  of  18,000/.  a  year  hereinafter  provided 
to  be  paid  to  the  said  contractor  for  the  due  and  faith- 
ful performance  of  this  contract.  Provided  always  and 
it  is  hereby  agreed  that  in  addition  to  the  services  herein 
contracted  to  be  performed  it  shall  be  lawful  for  the 
said  Commissioners  to  require  the  said  contractor  to 
provide  vessels  to  be  navigated  at  the  expense  of  the  said 
contractor  for  the  purpose  of  conveying  distinguished 
persons  not  exceeding  twelve  voyages  from  port  to  port, 
including  in  each  of  such  twelve  voyages  any  return 
voyage  thereby  made  necessary  (free  of  all  charge  for 
the  same  beyond  the  said  subsidy  hereinafter  provided), 
in  any  one  year,  but  should  the  said  Commissioners 
require  vessels  to  be  provided  for  the  conveyance  of 
distinguished  persons  for  a  greater  number  than  twelve 
3  H  2 
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1865.  voyages  in  any  one  year,  then  and  in  such  case  the 
Churchward  voyages  in  excess  of  twelve  shall  be  paid  for  by  the  said 
The  Queen  Commissioners  to  the  siud  contractor  in  manner  follow- 
ing, that  is  to  say,  23/.  for  a  voyage  between  Dover  and 
Calais  including  the  return  voyage  thereby  made  neces- 
sary. And  further  that  one  or  more  of  such  vessels 
shall  be  at  all  times  at  the  disposal  of  and  be  navigated 
by  the  contractor  for  Her  Majesty^s  government  as 
special  boats  for  the  conveyance  of  despatches  or  other 
special  services  between  Dover  and  Ostendy  and  shall 
for  that  purpose  be  stationed  at  such  one  of  the  before 
mentioned  ports  as  the  said  Commissioners  may  from 
time  to  time  or  at  any  time  direct.  And  the  said  Com- 
missioners shall  pay  to  the  said  contractor  for  every 
such  voyage  between  Dover  and  Ostendy  including  the 
return  voyage  thereby  made  necessary,  the  sum  of  58iL ; 
but  for  such  twelve  voyages  between  Dover  and  Calait, 
or  other  additional  voyages  between  Dover  and  Calait 
and  Dover  and  Ostend,  the  contractor  shall  not  be  en- 
titled to  demand  any  passenger  iares  from  the  passengers 
ordered  by  the  said  Commissioners  to  be  conveyed. 

''And  the  contractor  doth  hereby  agree  that  he  will  at 
all  times  and  at  his  sole  coat  and  charge  provide,  maintain 
and  keep  seaworthy  in  complete  repair,  efficiency  and 
readiness  at  Calaii,  a  small  steam  vessel  to  be  approved 
of  by  the  said  Commissioners,  and  such  vessel  shall  cost 
not  less  than  2000/.  and  be  of  such  light  draft  of  water 
as  will  enable  her  at  all  times  of  tide  to  land  and 
embark  mails  and  passengers.  And  that  all  the  mails 
and  government  or  official  passengers  which  are  or  have 
to  be  embarked  at  Calais  by  virtue  of  this  contract  shall 
be  landed  or  embarked  by  aid  of  the  said  small  steamer 
free  of  all  charge  for  the  same. 
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*'  That  one  of  such  vessels  so  equipped  and  manned        1865. 
as  aforesaid  shall  leave  Dover  once  every  week  day  for  cburohwabo 
Calau  and  one  of  such  vessels  shall  leave  Calais  once    rpj^^  Qoiair. 
every  week  day  for  Dover,  and  that  one  of  such  vessels 
so  equipped  and  manned  as  aforesaid  shall  leave  Dover 
once  every  alternate  week  day  for  Ostend  and  one  of 
such  vessels  shall  leave  Ostend  once  every  alternate  week 
day  for  Dover,  immediately  after  the  arrival  of  the  mail 
trains  at  the  said  ports  respectively  and  when  the  mail 
bags  shall  have  been  put  on  board,  the  said  Commis- 
sioners having  the  power  to  appoint  the  original  times 
of  departure  and  to  alter  the  time  of  depaurture  from  the 
said  ports  respectively  as  often  as  they  may  consider  the 
exigencies  of  the  public  service  require  them  to  do  so 
upon  giving  to  the  contractor  one  calendar  month's 
notice  thereof,  and  in  every  such  case  of  alteration  the 
said  vessels  shall  start  according  thereto. 

'^That  if  the  contractor  shall  at  any  time  during  the 
continuance  of  this  contract  fail  to  provide  such  steam 
vessel,  or  any  vessel  whatsoever,  which  he  is  hereby 
bound  to  provide,  so  equipped  and  manned  as  aforesaid, 
ready  to  put  to  sea  from  Dover,  Calais  or  Ostend,  or 
such  vessel  should  not  proceed  on  her  voyage  at  the 
time  at  which  the  same  should  leave  Dover^  Calais  or 
Ostend,  in  performance  of  this  contract,  or  shall  put 
back  into  port  after  starting   (except   from  stress  of 
weather),  then  and  so  often  as  there  shall  be  any  one 
of  such  defaults,  the  contractor  shall  and  will  pay  unto 
Her  Majesty,  her  heirs  and  successors,  the  sum  of  30/., 
and  also  a  sum  of  10/.  for  every  successive  period  of 
one  hour  which  shall  elapse  (but  not  beyond  a  period  of 
eight  days  from  such  appointed  hour)  until  one  such 
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1865.  steam  vessel  so  equipped  and  manned  shall  actually 
Cborchward  proceed  to  sea,  and  continue  her  voyage,  with  the  said 
Tbe  QuBEir.  ^^^^^  ^^^  despatches,  or  such  despatches,  or  on  any 
such  special  service  as  aforesaid,  from  Dtmer,  Calais  or 
Ostend,  as  the  case  or  default  may  be ;  but  the  payment 
of  such  sum  or  sums  shall  not  be  enforced  should  it  be 
proved  to  the  satisfaction  of  the  said  Commissioners 
that  such  default  arose  from  circumstances  over  which 
the  contractor  and  his  servants  had  not  and  could  not 
have  had  any  control ;  but  the  payment  of  or  liability 
to  pay  the  sum  or  sums  last  hereinbefore  mentioned 
shall  not  exonerate  the  contractor  from  any  damages 
which  may  accrue  or  have  accrued,  or  fit>m  any  ex- 
penses which  may  arise  or  have  arisen,  by  the  said 
Commissioners  transmitting  the  said  mails  and  des- 
patches, or  such  despatches,  or  having  any  such  special 
services  performed  as  aforesaid  by  other  means. 

"  That  whenever  the  Bombay,  India,  China,  Mauritiui 
or  Australian  mails  shall  arive  at  Calais  too  late  for  the 
ordinary  packet  the  contractor  shall  provide  for  th6 
immediate  conveyance  of  the  same  to  Dover  in  one  of 
the  steam  vessels  to  be  employed  under  this  contract, 
or  by  some  other  means  satisfactory  to  the  said  Com- 
missioners, their  officers  or  agents,  free  of  all  charge  for 
the  same  beyond  the  subsidy  hereinafter  provided  for 
the  due  and  faithfrd  performance  of  this  contract/' 

Then  followed  a  clause  enabling  the  Commissioners 
to  deduct  15/.  from  the  payments  agreed  to  be  made  in 
every  case  where  the  contractor  should  not  have  landed 
the  mails  and  despatches  in  time  to  be  forwarded  by  tbe 
mail  train  appointed  to  carry  them. 

A  clause  empowering  the  Commissioners,  when  requi- 
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■ite  for  the  public  service  to  delay  the  departure  of       i865, 
vessels  employed   under  the  contract^  to  order  such  churchwaed 
delay  not  exceeding  twenty-four  hours.  ,^^  quew 

Clauses  empoweriug  the  Commissioners  to  survey  the 
vessels^  &c. ;  and  that  if  any  vessel,  &c.^  should  be  de- 
clared unseaworthy,  or  not  fit  for  the  service,  such  vessel 
should  not  be  employed  until  such  defect  or  deficiency 
be  made  good  to  the  satisfaction  of  the  Commissioners, 
under  a  penalty  of  100/.  for  every  voyage;  that  the 
vessels^  after  having  put  to  sea,  should  make  the  best 
of  their  way  to  the  port  for  which  they  were  bound 
under  a  penalty  of  100/. ;  that  the  contractor  should 
receive  on  board  the  vessels,  without  any  charge,  an 
oflBcer,  to  be  appointed  by  the  Commissioners  or  by  the 
Postmaster  General,  to  have  the  custody  of  the  mails 
and  despatches ;  and  if  the  Commissioners  should  deem 
it  expedient  to  place  the  mails  and  despatches  in  charge 
of  the  masters  of  the  vessels  the  masters  should,  without 
any  chaise,  take  due  care  of,  and  the  contractor  should 
be  responsible  for,  the  receipt,  safe  custody  and  due 
delivery,  according  to  their  destination,  of  the  mails  and 
.  despatches ;  that  the  contractor  should,  when  required 
by  the  Postmaster,  enter  into  a  bond  for  the  due  and 
punctual  conveyance  and  delivery  of  the  mails  and 
despatches^  and  for  the  due  and  faithful  performance  of 
all  the  other  stipulations  in  the  contract. 

"  That  the  contractor  shall  and  will  provide  on  board 
each  of  the  said  vessels  a  convenient,  secure  and  proper 
place  of  deposit,  under  lock  and  key,  for  the  said  mails 
and^despatches,  and  suitable  boats,  properly  manned  and 
equipped,  and  whatever  else  may  be  necessary  for  their 
safe  embarkation  and  disembarkation. 

''That  the  contractor  shall  and  will,  at  all  times 
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1865.  during  the  continuance  of  this  contract^  at  his  own 
Churchwabd  ^®*'>  provide  and  keep  seaworthy  and  in  complete 
The  UuxEir  '®P*^^^  *  Sufficient  nnmber  of  good,  substantial  and 
efficient  steam  vessels  (not  less  than  six)^  with  engines 
of  sufficient  horse  power  to  each  vessel  for  the  service 
hereby  contracted  to  be  performed,  and  at  the  like  cost 
adequately  provide  and  furnish  each  and  every  of  the 
same  vessels  with  all  tackle,  stores,  oil,  tallow,  fuel, 
provisions,  machinery,  engines,  anchors,  cables,  two 
efficient  boats,  fire  pumps  and  other  proper  means  for 
extinguishing  fire,  and  all  other  furniture  and  apparel, 
and  whatsoever  else  may  be  requisite  and  necessary  for 
equipping  the  said  vessels,  and  rendering  them  at  all 
times  fully  efficient  for  the  said  service. 

'^  And  it  is  hereby  agreed  between  the  parties  hereto, 
and  especially  by  the  contractor,  that  all  and  every  the 
sums  of  money  hereby  stipulated  to  be  paid  by  the 
contractor  unto  Her  Majesty,  her  heirs  and  successors, 
shall  be  considered  as  stipulated  or  ascertained  damages ; 
and  should  the  same,  or  any  of  them,  become  payable 
and  not  discharged  forthwith,  each  and  every  of  such 
sum  and  sums  of  money  so  becoming  payable  and  not 
discharged  forthwith  may  be  deducted  and  retained  by 
the  said  Commissioners  out  of  the  moneys  payable  at 
any  time  by  them,  or  by  their  direction,  to  the  con- 
tractor, or  the  payment  thereof  enforced  as  a  debt  or 
debts  due  to  Her  Majesty,  with  full  costs  of  suit,  as 
the  said  Commissioners  in  their  discretion  may  think 
fit." 

The  two  next  clauses  provided  for  payments  to  the  con- 
tractor for  services,  and  for  the  duration  of  the  contract : 
these  are  set  out  in  the  petition. 

By  the  next  clause  a  previous  contract  between  the 
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Commissioners   and  the  contractor,   bearing  date  the        1865. 
20th  June^  1865,  was  annulled.  Cqurchwasd 

''And  the  contractor  doth  hereby^  for  himself,  his  xheQu»a. 
heirs,  executors  and  administrators,  covenant  and  agree 
to  and  with  the  said  Commissioners  that  he,  the  con-* 
tractor,  his  executors  and  administrators,  shall  and  will, 
during  the  continuance  of  this  contract,  pay  all  harbour, 
passing,  tonnage  and  other  tolls  and  dues  whatsoever 
which  may  during  such  period  be  legally  charged  or 
payable  and  recoverable  at  Dover^  Calais,  or  any  ports 
in  the  United  Kingdom,  upon  the  packets  employed  by 
the  contractor  in  the  performance  of  this  contract,  or 
the  said  mails  or  passengers  hereby  contracted  to  be 
conveyed,  or  in  consequence  of  the  extra  voyages  herein 
provided  for  the  conveyance  of  distinguished  personages 
to  and  firom  England,  and  shall  and  will,  at  the  costs  of 
the  contractor,  his  executors  or  administrators,  land  and 
embark  such  mails  and  despatches,  and  distinguished 
personages  and  their  suites  and  servants,  at  Dover, 
Calais,  or  Ostend,  when  intended  to  be  landed  at  or 
shipped  firom  those  ports  respectively,  and  pay  all  boat 
hire  for  the  same.  And  further  that  the  said  contractor 
shall  and  will  indemnify  Her  Majesty,  her  heirs  and 
successors,  and  the  said  Commissioners,  from  and  against 
all  such  tolls,  dues  and  boat  hire,  and  all  other  payments 
whatsoever  heretofore  made  by  or  on  behalf  of  Her  Ma- 
jesty in  respect  of  the  mails  and  the  mail  packets  plying 
to  and  from  Dover  or  Calais,  and  from  and  against  the 
payment  thereof,  and  all  costs,  charges,  damages  and 
expenses  in  respect  thereof  or  relating  thereto  now 
payable. 

''  Subject  always  to  the  penalties  hereby  agreed  upon 
for  the  non-fulfilment  of  the  provisions  of  this  contract, 
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1865.  Ai^d  to  the  other  consequences  of  any  breach  of  this 
Churchward  contract,  nothing  herein  contained  shall  deprive  the 
Th6  QuEBN  contractor  of  the  liberty  of  employing  his  steam  vessels 
to  his  own  advantage^  and  at  his  own  discretion,  when 
it  is  not  necessary  to  employ  the  said  vessels  for  the 
mail  service  or  for  special  services  according  to  the 
terms  of  this  contract ;  but  the  contractor  employing 
any  such  steam  vessel  to  his  own  advantage,  and  at  his 
own  discretion,  shall  not  be  any  excuse  for  the  non-ful- 
filment of  this  contract  on  his  part,  although,  from  acci- 
dents or  otherwise,  any  vessel,  while  so  employed,  shall 
become  disabled  or  lost. 

'^  And  it  is  hereby  farther  agreed  and  provided  that 
the  contractor  shall  not  assign,  underlet  or  otherwise 
dispose  of  this  contract,  or  any  part  thereof,  and  that 
in  case  of  the  same,  or  any  part  thereof,  being  assigned, 
underlet  or  otherwise  disposed  of,  or  of  any  breach 
whatever  of  this  contract  on  the  part  of  the  contractor, 
it  shall  be  lawful  for  the  said  Commissioners  (if  they 
think  fit),  by  writing  under  their  hands,  or  under  the 
hands  of  their  secretary,  to  determine  this  contract 
without  any  previous  notice  to  the  contractor,  or  his 
agents,  nor  shall  the  contractor  be  entitled  to  any  com- 
pensation in  consequence  of  such  determination/' 

I'he  next  two  clauses  provided  for  the  service  of 
notices  by  the  Commissioners  to  the  contractor,  and 
that  no  member  of  the  House  of  Commons  should  be 
admitted  to  any  share  of  the  agreement. 

By  the  last  clause  the  contractor  bound  himself  in  the 
sum  of  4000/.,  to  be  paid  to  the  Crown  by  way  of  stipu- 
lated or  ascertained  damages  in  case  of  his  failure  in  the 
due  execution  of  the  agreement,  or  any  part  thereof. 

^'  In  witness  whereof  the  &aid  parties  to  these  presents 
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have  hereunto  set  their  hands  and  seals  the  day  and        1865. 
year  first  above  written.  Chubchwabd 

"  Signed,  sealed  and  delivered  f^^  Qubbh. 

in  the  presence  of 

"  Antonio  Brady,  "  J.  6.  Churchward  (l.s.) 

•'  Admiralty.''  "  John  S.  Pakington  (l.s.) 

"  Frederick  Lygon    (l.s.)." 

Third  pled.  That  the  articles  of  agreement  of  the 
26th  April,  1859^  were  in  the  words  in  that  behalf  set 
forth  in  the  second  plea,  and  that  the  breaches  in  the 
petition  mentioned  were  committed  after  the  20th  June, 
1863,  and  that  the  claim  made  by  the  suppliant  was  by 
virtue  of  the  articles  of  the  26th  April,  1859,  and 
related  to  a  period  subsequent  to  the  20th  June,  1863, 
and  that  the  suppliant  was  the  same  Joseph  George  Church* 
ward,  and  the  articles  of  the  26th  April,  1859,  were  the 
same  articles  or  contract,  as  were  respectively  described 
as  Joseph  George  Churchward  and  as  the  contract  bear- 
ing date  the  26th  April,  1859,  respectively,  in  stats. 
26  &  27  VicL  c.  99-  and  27  &  28  Vict  c.  73.,  and  that 
no  moneys  were  ever  provided  by  Parliament  for  the 
payment  to  the  suppliant  for  or  out  of  which  the  sup- 
pliant could  be  paid  for  the  performance  of  the  contract 
for  any  part  of  the  period  subsequent  to  the  20th  June, 
1863,  or  for  the  payment  to  the  suppliant  for  or  in 
respect  or  out  of  which  the  suppliant  could  be  paid  or 
compensated  for  or  in  respect  of  any  damages  sustained 
by  bim  by  reason  of  any  of  the  breaches  of  the  contract 
committed  subsequent  to  the  20th  June,  1863. 

There  was  also  a  demurrer  to  the  petition. 

The  suppliant  joined  in  demurrer,  and  also  demurred 
to  the  second  and  third  pleas. 
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1865.  The  Attorney  General  ^omedi  in  demurrer. 

Chubchwakd  Stat.  26  &  27  Vict  c.  99.  s.  15.  enacts  that  out  of  all 
The  QuBBM.  ^^  ^°y  ^^  *^®  ^^^^  ^^  supplies  aforesaid  there  shall  be 
issued  and  applied  any  sum  or  sums  of  money,  not  ex- 
ceeding 950,000/.,  to  defray  the  charge  of  the  Post 
office  packet  service,  which  shall  come  in  course  of  pay- 
ment during  the  year  ending  on  the  31st  March,  1864, 
''which  sum  includes  provision  for  payments  to  Mr. 
Joseph  George  Churchward  for  the  conveyance  of  muls 
between  Dover  and  CalaU  and  Dover  and  Ostend  from 
the  Ist  day  of  Apnl,  1863,  to  the  20th  day  of  June,  1863, 
but  no  part  of  which  sum  is  to  be  applicable  or  applied 
in  or  towards  making  any  payment  in  respect  of  the 
period  subsequent  to  the  20th  June,  1863,  to  the  said 
Mr.  Joseph  George  Churchward,  or  to  any  person 
claiming  through  or  under  him  by  virtue  of  a  certain 
contract,  bearing  date  the  26th  day  of  April,  1859,  made 
between  the  Lords  Commissioners  of  Her  Majesty's  Admi- 
ralty (for  and  on  behalf  of  Her  Majesty)  of  the  first  part, 
and  the  said  Joseph  George  Churchward  of  the  second 
part,  or  in  or  towards  the  satisfaction  of  any  claim  what- 
soever of  the  said  Joseph  George  Churchward  by  virtue 
of  that  contract,  so  far  as  relates  to  any  period  subse- 
quent to  the  20th  day  oiJune,  1863." 

Stat.  27  &  28  Vict.  c.  73.  *.  17.,  which  provided  a 
sum,  not  exceeding  860,276/.,  to  defray  the  charge  of 
the  Post  office  packet  service  for  the  year  ending  on  the 
31st  March,  1865,  contained  the  same  prohibition 
against  the  application  of  any  part  of  it  in  payment  to 
the  suppliant. 

The  case  was  argued  Nov.  21  and  23,  and  judgment 
given  on  the  latter  day. 
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The  Attorney  General^  for  the  Crown,  claimed  the        1866. 
right  to  be^n. — Accordiog  to  the  practice  in  the  Ex-  cbubcdwabd 
chequer^  where  there  are  cross  demurrers^  the  party  first    xhe  Quekk. 
demurring  begins ;  Hill  y.   Cowdery  (a) :   especially  in 
a  case  in  which  the  Crown  is  concerned. 

Sir  Hugh  Caimsy  for  the  suppliant. — ^The  proceedings 
are  to  be  conducted  as  between  subject  and  subject. 
In  this  Court  and  in  the  Common  Pleas  the  practice  is 
for  the  plaintiff  to  begin  where  there  are  cross  demurrers ; 
Halhead  ▼.  Young  (b),  Bourne  v.  Seymour  {c),  The  Mayor 
of  Blackburn  v.  Parhinson  (d),  The  Wolverhampton  New 
Waterworks  Cotnpany  v.  Hawkesford  (e).  And,  looking 
at  the  pleadings,  it  would  be  convenient  that  the  counsel 
who  supports  the  demurrer  to  the  plea  which  sets  out 
the  contract,  should  begin. 

CocKBUKN  C.  J.  I  have  great  doubt  which  is  the 
most  convenient  course.  The  practice  in  this  Court 
formerly  was  that  the  party  first  demurring  should 
b^n  {/),  but  by  the  latest  decision  on  the  subject  the 
practice  has  been  altered.  Without  saying  what  rule, 
on  further  consideration,  should  be  laid  down,  we  think 
that  at  present  we  ought  to  abide  by  the  recent  case,  and 
therefore  the  suppliant  will  begin. 

Sir  Hugh  Cairns  (Sir  F.  Kelly,  Bovill,  Giffard  and 
Hannen  with  him),  for  the  suppliant. — First.    As  to  the 

(fl)  1  H.  f  N.  360.  (4)  6  JEL  f  B,  312. 

(c)  16  C.  B,  337.  342.  (rf)  \  E.  i  E.  71. 

(€)  28  X.  J.a P.  242;  6  Jur.  K  S,  1104, 1105.  8.0,  6  C.  B.  N.  8,  336^ 
in  which  latter  report  the  point  of  practice  is  not  noticed. 

(/)  See  HUton  t.  Earl  Granville,  5  Q.  B,  701.  710;  Robson  t.  Oliver, 
10  Q.  B,  704.  710. 
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1865.  constmction  of  the  contract  set  out  in  the  second 
Cuo&cHWABD  plea.  The  contention  on  behalf  of  the  Crown  is^  that 
The  QuEfiK.  ^1^6  contract  is  one  sided^  and  that  though  the  suppliant 
was  bound  to  cany  the  mails  mentioned  in  the  contract 
the  Commissioners  of  the  Admiralty  were  not  bound 
to  employ  the  suppliant  to  carry  them^  or  to  send  all 
or  any  of  them  by  him.  But  where  A.  stipulates  to 
perform  a  service  for  B.  in  consideration  of  a  money 
payment,  a  correlative  covenant  \r  implied  that  B.  will 
employ  him  and  permit  the  service  to  be  performed; 
Pordage  v.  Cole  (a),  Wood  v.  The  Copper  Miners  Com^ 
pany  (i),  Emmens  v.  Elderton  (c).  Here  the  suppliant 
is  engaged  to  convey  the  mails  '^  required  by  the  Com- 
missioners or  the  Postmaster  General  to  be  conveyed" 
between  certain  ports  named,  that  is,  whatever  mails  the 
public  service  ''  required  to  be  conveyed*'  between  those 
ports,  by  means  of  a  sufficient  number,  not  less  than  six, 
of  steam  vessels  of  a  specified  tonnage,  and  properly 
equipped  and  manned  subject  to  the  approval  of  the 
Commissioners.  Therefore  the  Commissioners  were 
bound  to  send  all  the  mails  between  those  ports  by  the 
vessels  of  the  suppliant  When  the  contract  provides 
for  a  matter  which  would  not  necessarily  be  done,  there 
is  a  change  of  language ;  the  Commissioners  are  to  make 
a  special  requisition  to  provide  vessels  for  the  conveyance 
of  distinguished  persons.  By  subsequent  clauses,  after  the 
mails  are  delivered  to  the  suppliant,  he  is  to  provide  for 
their  embarcation,  and  they  are  at  his  responsibility,  and 
the  number  of  voyages  to  be  made  by  his  vessels  is  stipu« 
lated  for.  Besides,  the  suppliant  is  bound  to  indemnify  the 
Crown  against  defaults  in  the  performance  of  the  services. 

(a)  1  Wmt.  Saund.  319  /.,  6tii  ed.  {b)  7  C,  B.  906. 

(r)  4  H,  L.  a  626. 
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Also  the  clause  for  payment  by  him  of  all  harbour,        ^gQ^ 

passing,  tonnage  and  other  tolls  and  dues  is  repugnant  ^ 

to  the  notion  that  the  Commissioners,  or  the  Postmaster  ^• 

The  QuBBK. 
General^  may  send  the  mails  by  other  vessels  than  those 

of  the  suppliant.  The  annual  payment  of  18,000/.  for 
sendees  to  be  performed  by  the  suppliant  under  penalties 
for  nonperformance  would  be  an  inadequate  remune- 
ration for  the  expences  incurred  by  him  without  the 
advantages  of  the  fares  for  passengers^  Sec.,  incidental 
to  his  vessels  being  used  as  mail  boats ;  and  these  can 
only  be  secured  to  the  suppliant  by  a  construction  of 
the  contract,  which  should  guaranty  to  him  the  carrying 
of  the  mails  between  the  ports  named.  The  covenants 
by  the  Commissioners  are  ^'  in  consideration  of  the  pre- 
mises/' and  the  terms  of  the  stipulation  by  them  for 
the  payment  of  18,000/.,  in  consideration  of  the  sup* 
pliant  performing  the  covenants  entered  into  by  him, 
shew  that  the  suppliant,  relying  on  Parliament  voting 
the  money  for  the  payment  of  services  actuaUy  per- 
formed, relied  also  on  the  implied  covenant  on  the  part 
of  the  Commissioners  to  employ  him,  and  so  place  him 
in  a  position  to  ask  Parliament  to  vote  the  money.  The 
first  quarterly  payment  is  to  be  made  three  calendar 
months  after  the  commencement  of  the  service,  and 
therefore,  if  he  is  not  allowed  to  perform  the  service,  it 
will  never  become  due.  ICochbum  C.  J.  It  would  be 
doing  Parliament  injustice  to  suggest  that,  on  being  ap- 
plied to,  they  would  refuse  to  provide  for  the  payment  of 
services  already  performed.  But  suppose,  disapproving 
the  contract,  they  previously  disaffirm  it,  would  the 
contractor  be  bound  to  go  on  and  perform  it  ?]  The 
refusal  of  Parliament  to  vote  the  money  one  year  would 
be  no  ground  for  the  contractor  to  decline  to  perform 
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1865.  his  contract  the  next.  [CockbutTi  C.  J.  There  may 
Chd&ohward  he  an  implied  obligation  on  the  Commissioners  to  apply 
The  QoEBN.  *®  Parliament  for  the  money.]  There  being  an  engage- 
ment by  the  contractor  to  perform  certain  services, 
there  is  also  a  correlative  obligation  on  the  execative 
government  to  allow  the  contract  to  be  fulfilled  and  the 
services  to  be  performed. 

Secondly.  The  breach  of  covenant  is  well  assigned. 
When  the  performance  of  a  service  for  a  certain  period 
is  stipulated  for^  and  the  employer  refuses  to  employ, 
the  party  whose  services  are  contracted  for  may  pursue 
one  of  two  courses:  either  he  may  wait  until  the 
end  of  the  period  and  bring  his  action  for  all  the 
damages  sustained,  or  he  may  at  once  sue  on  the 
refusal  to  employ  ;  Emmena  v.  Elderton  (a),  per  Cromp^ 
tan  J. ;  Hochster  v.  De  La  Tour  {b). 

Thirdly.  The  third  plea  relies  on  the  Appropriation 
Acts  for  1863  and  1864,  26  &  27  Vict.  c.  99.  *.  15.  and 
27  &  28  Vict.  c.  78.  s,\7.\  but  it  does  not  appear  that  the 
period  during  which  the  Commissioners  refused  to  send 
the  mails  by  the  suppliant's  vessels  synchronizes  with 
the  period  for  which  Parliament  refused  to  vote  the 
stipulated  sum.  A  breach  of  the  contract  was  com- 
mitted before  Parliament  had  passed  any  vote ;  and  the 
Appropriation  Acts  only  provide  that  the  suppliant  shall 
not  be  paid  out  of  the  moneys  voted  in  the  years  1863 
and  1864  for  anything  beyond  the  rates  therein  men- 
tioned, and  do  not  amount  to  a  repudiation  of  the  con- 
tract The  voting  of  the  money  by  Parliament  is  not 
a  condition  precedent  to  sending  the  mails  by  the  vessels 
of  the  contractor,  though  it  might  be  an  answer  to  a 

(a)  4  H.  i.  a  624.  646-7. ;  13  C.  B.  496.  508-9. 
(*)  2E.^B.  678. 
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petition  for  nonpaTment  of  the  18,000/.  [Cockbum  C.J.        is66. 
We  are  left  in  the  dark  as  to  the  reason  why  Parliament  7 — ^ckwarv 
did  not  vote  the  money  for  payment  of  the  18,000/.]  ▼• 

It  may  be  because  the  Commissioners  had  reinsed  to 
send  the  mails  by  the  contractor's  vessels ;  or  Parliament 
may  have  waited  to  see  what  construction  a  Court  of 
law  or  equity  would  put  upon  the  contract,  that  they 
might  not  fetter  the  jurisdiction  of  those  Courts.  Sup- 
pose the  Commissioners  had  disabled  themselves  from 
asking  Parliament  to  vote  the  money,  the  omission  of 
Parliament  to  vote  the  money  would  not  be  a  defence, 
though  it  would  affect  the  amount  of  damages.  The 
suppliant  would  be  legally  bound  to  the  Crown  to 
perform  his  part  of  the  contract,  notwithstandiug  Par- 
liament had  refused  to  vote  the  subsidy,  though  if  an 
action  were  brought  against  him  for  refusing  to  carry 
the  mails  no  damages  would  be  recoverable. 

Fourthly.  Here  is  a  breach  of  contract  for  which  the 
Crown  is  liable  under  sects.  13  and  14  of  stat.  23  &  24 
Vict  c,  34.  Sy  these  sections  when  judgment  has  been 
given  that  the  suppliant  is  entitled  to  relief  it  is  certified 
to  the  Commissioners  of  the  Treasury,  and  they  are 
empowered  •  to  pay  the  amount  mentioned  in  the  judg- 
ment out  of  moneys  in  their  hands  for  the  time  being 
legally  applicable  thereto,  or  which  may  thereafter  be 
voted  by  Parliament  for  that  purpose,  provided  the  peti- 
tion shall  relate  to  any  public  matter.  So  that  the 
contract  will  not  be  withdrawn  from  the  consideration  of 
Parliament.  The  complaint  in  the  petition  of  a  refusal 
by  the  Commissioners  to  allow  the  suppliant  to  carry 
the  mails,  and  to  permit  him  to  perform  the  agreement, 
and  of  their  preventing  him  from  carrying  the  mails, 
is  a  complaint  of  a  breach  of  contract  for  which  a  peti- 

VOL.  VI.  3  I  B.   &  s. 
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1865.        ^10^  of  rigtt  will  lie ;  thougli  a  subject  cannot  have 
Churchward  ^^images  against  the  Crown  for  a  tort ;   Tcbin  v.  The 
-,^  J  Queen  {a\  where  Erie  C.  J.,  delivering  the  judgment 

of  the  Court,  said,  p.  854 :— "  That  which  the  Sovereign 
does  personally,  the  law  presumes  will  not  be  wrong : 
that  which  the  Sovereign  does  by  command  to  his 
servants,  cannot  be  a  wrong  in  tne  Sovereign,  because, 
if  the  command  is  unlawful,  it  is  in  law  no  com- 
mand, and  the  servant  is  responsible  for  the  unlaw- 
ful act,  the  same  as  if  there  had  been  no  command." 
Page  355 : — "  We  come  now  to  the  authorities  shewing 
where  the  petition  of  right  will  and  where  it  will  not 
lie.  We  pass  the  class  of  claims  founded  on  contracts 
and  grants  made  on  behalf  of  the  Crown  with  brief  notice, 
because  they  are  within  a  class  legallydistinct  from  wrongs. 

and  proceed  to  the  more  numerous  class  of  claims 

where  petitions  of  right  have  been  brought  in  respect  of 
property  either  wrongfully  taken  on  behalf  of  the  Crown, 
or  wrongfully  withheld."  And  in  Feather^  suppliant,  v. 
The  Queen  (i),  also,  this  Court  pointed  out  the  distinc- 
tion between  an  alleged  wrong,  properly  so  called,  and 
the  cases  where  land,  or  goods,  or  money  of  a  subject 
have  found  their  way  into  the  possession  of  the  Crown, 
and  the  purpose  of  the  petition  is  to  obtain  restitution, 
or  compensation  in  money,  or  where  the  claim  arises 
out  of  a  contract,  as  for  goods  supplied  to  the  Crown 
or  to  the  pubhc  service.  The  Crown  must  be  under- 
stood as  undertaking  that  its  agents  will  fulfil  a 
contract  entered  into  by  them:  if  the  Crown  is 
willing  to  enter  into  a  contract  it  must  be  performed 
by  other  hands.  The  circumstance  that  the  damages 
are  unliquidated  does  not  affect  the  question,  whatever 
may  be  the  appropriate  remedy.  In  every  case  of  the 
(a)  16  C,  B.  N.  &  310.  (b)  6  B.  f  S.  267. 2M-4. 
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assessment  of  damages  the  jury  may  give  more  or  less.        1865. 
In  Legge  v.  Tucker  (a)  Pollock  C.  B.  said,  p.  502,  "  Where  chubohwird 
the  foondation  of  the  action  is  a  contract,  in  whatever    ^^  Qubmt 
way  the  declaration  is  framed,  it  is  an  action  of  as- 
sumpsit ;  but  where  there  is  a  duty  ultra  the  contract,  the 
plaintiff  may  declare  in  case.''    The  contract  provides 
that  the  determination  of  it  shall  not  prevent  either 
party  from  recovering  damages   for  any  breach  of  it 
previously  to  the  determination,  which  shews  that  the 
parties  contemplated  the  right  of  either  to  damages. 

TTie  Attorney  General  (The  Solicitor  General  and 
Poulden  with  him),  for  the  Crown. — First.  Looking  to 
the  form  and  scope  of  the  contract  in  the  articles  of 
agreement,  the  character  of  the  contracting  parties,  and 
the  powers  of  public  Commissioners,  there  is  no  implied 
covenant  by  the  Commissioiiers  of  the  Admiralty  on 
the  part  of  the  Crown  to  employ  the  suppliant  to  carry 
the  mails.  The  clause  by  which  the  suppliant  covenants 
to  convey  the  mails  which  should  by  the  Commissioners 
of  the  Admiralty  or  the  t^ostmaster  General  ''be 
required  to  be  conveyed,''  means  the  mails  which  he 
should  be  required  or  called  upon  to  convey,  not  all  the 
mails  which  the  public  service  required  to  be  conveyed 
between  the  ports  named ;  for  these  words  occur  in  his 
covenant,  not  in  a  covenant  by  the  Commissioners. 
This  covenant  is  not  to  be  construed  as  restrictive  upon 
the  Commissioners,  or  on  the  Postmaster  General, 
whose  department  is  independent  on  that  of  the  Com- 
missioners; for  an  agreement  which  would  for  eleven 
years  fetter  both  departments  as  to  the  mode  of  convey- 
ing the  mails  might  be  inconvenient  and  detrimental  to 

(a)  \H,^N,  600. 

3  I  2 
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1865.  the  public  service.  Therefore  the  articles  of  agreement 
CuuBCHWABD  ^^  ^^*  support  thc  breach  alleged  in  the  petition.  The 
The  QuESH  ®^^y  contract  by  the  Commissioners,  except  the  inter- 
jection of  extra  payments,  is  for  the  payment  of  18,000/. 
per  annum  quarterly  out  of  moneys  to  be  voted  by 
Parliament :  they  might  think  it  better  for  the  public 
service  that  for  these  eleven  years  the  subsidy  should 
be  paid,  and  that  the  mails  should  be  carried  otherwise 
than  by  the  suppliant's  vessels.  The  petition  does  not 
allege  a  breach  of  such  a  covenant  It  is  that 
though  the  suppliant  had  his  vessels  ready  for  the  con- 
veyance of  the  mails  the  Commissioners  broke  their 
contract.  A  petition  founded  on  a  breach  of  that 
'  covenant  ought  to  allege  that  Parliament  had  pro- 
vided the  necessary  funds.  Pordage  v.  Cok  (a)  does  not 
apply,  for  here  are  separate  covenants  by  both  parties. 
According  to  the  principle  of  the  cases  collected  in 
note  (4),  320  a,  b,,  the  carriage  of  the  maih  was  not  a 
condition  precedent  to  the  right  of  the  suppliant  to 
recover  the  annual  subsidy :  if  it  were,  a  default  in  not 
carrying  one  would  bar  the  petition;  Boone y, Eyre (b). 
In  Elderion  v.  Emmens  (c)  the  plaintiff  went  to  the 
jury  on  the  ground  of  a  special  interest  in  the  legal 
business  of  the  Company  ;  but  all  the  Judges,  in 
answering  the  questions  put  by  the  House  of  Lords 
in  Emmens  v  Elderton  {d),  held  that  it  was  not  a  con- 
tract by  the  Company  to  employ  the  plaintiff  on  every 
or  any  part  of  the  legal  business,  though  they  were 

(a)  1  WfM,  Saund.  319  /.,  6th  ed. 

(ft)  1  H,  Bl  273,  note  (a) ;  2  W.  Bl  1312. 

(c)  4  C.  B,  479 ;  reversed  in  Exch.  Ch.  6  C.  B.  160,  and  the  rerenal 
affirmed  by  the  House  of  Lords,  4  R.  X.  (7.  624 ;  13  C.  B,  495. 

(d)  4  K  L.  a  624;  13  C.  B,  495. 
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bound  to  retain  him  during  the  year.  Crompton  J.  said,  18G5. 
4  H.  L.  C  644, "  Whenever  there  is  a  contract  for  hiring  Churchward 
or  employment  on  the  one  part,  and  service  for  wages  or  r|^^  Qurrw. 
salary  on  the  other,  for  a  specified  time,  there  is  an 
engagement  on  the  part  of  the  employer  to  keep  the 
employed  in  the  relation  in  question  during  that  timet 
and  not  merely  to  pay  him  the  wages  for  the  services 
at  the  end,  and  that,  in  none  of  these  cases,  does  the 
obligation  to  keep  retained  and  employed  necessarily 
import  an  obligation  on  the  part  of  the  master  to  find 
work/'  [He  also  referred  to  the  observations  of  Wight- 
man  J.,  p.  654,  and  of  Lord  Truro,  pp.  675-6,  677.] 
Penalties  run  through  this  contract.  It  would  be  no 
answer  to  an  action  against  the  suppliant  for  not 
carrying  the  mails  that  he  had  not  been  required  to 
carry  them.  Here  is  no  necessity  for  implying  a  cove- 
nant to  do  a  certain  thing,  t.  «.,  in  this  case  deliver  the 
mails  to  be  carried ;  as  was  the  case  in  Aspdin  v. 
Austin  (a),  Dunn  v.  Sayles  (i),  which  were  approved  by 
Parke  B.  in  Emmena  v.  Elderton  (c).  The  Commis- 
sioners only  contracted  to  make  the  payments  of  the 
subsidy  out  of  moneys  to  be  voted  by  Parliament, 
which  strongly  confirms  the  impossibility  of  implying  a 
covenant  by  the  Commissioners  to  employ  the  suppliant 
toconvey  all  the  mails  whether  Parliament  should  approve 
or  not.  The  public  funds  are  under  the  control  of  Par- 
liament, and  it  is  not  in  the  power  of  the  Ministers  of 
the  Crown  by  entering  into  contracts  to  onerate  the 
public  without  the  assent  of  Parliament.  In  Macbeath  v. 
Haldiman  {d)  Lord  Mansfield  said,  p.  176,  ''  that  great 
difference  had  arisen  since  the  Revolution  with  respect  to 
the  expenditure  of  the  public  money.   Before  that  period, 

(a)  5Q.B.  «71.  (ft)  Id.  686. 

(c)  4  H,  L.  a  669-670.  (d)  1  Z  R.  172. 
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1865.  ^  ^^  public  supplies  were  given  to  the  Eing^  who  in 
Chvbcbwau  ^  individual  capacity  contracted  for  all  expenses.  He 
The  Quxxir.  ^^^^  ^^^  ^^^  disposition  of  the  public  money.  But 
since  that  time^  the  supplies  had  been  appropriated  by 
Parliament  to  particular  purposes,  and  now  whoerer 
advances  money  for  the  public  service  trusts  to  the  faith 
of  Parliament.''  Here  the  House  of  Commons  may 
have  refused  to  provide  the  means  on  the  ground  that 
the  contract  was  improvident. 

Secondly.  It  may  be  conceded  that  as  soon  as  there 
is  a  breach  of  contract  the  suppliant  may  bring  his 
petition  of  right. 

Thirdly.  The  Commissioners  of  the  Admiralty  are  a 
public  Boards  originally  constituted  by  stat.  2  fV.  ^  JL 
Sess.  2.  c.  2.J  having  the  control  of  contracts  relative  to  the 
Post  Office.  Before  1837  there  were  many  Acts  relating 
to  packet  contracts ;  in  that  year,  stat.  7  ^.  4  &  1  Vict.  c.  S. 
transferred  to  the  Commissioners  of  the  Admiralty  the  in- 
terests, powers  and  authorities  existing  in  the  Postmaster 
General,  under  contracts  entered  into  with  him  for  the 
conveyance  by  sea  of  mails.  But  the  conveyance  of  the 
mails  remained  with  the  Postmaster  General ;  and  this 
was  confirmed  by  stat  7  ^.  4  &  1  VicL  c.  33.  s.  2.  Then 
stat.  23  &  24  Vict  c.  6.,  a-d.  I860,  transferred  the  control 
of  contracts  for  the  conveyance  of  letters  by  sea  to  the 
Postmaster  General,  and  made  the  Commissioners  of  the 
Admiralty  strangers  to  this  contract  The  oontract  in 
question  was  made  in  1859,  and  all  the  breaches  are  stated 
in  the  3rd  plea  to  have  occurred  after  the  20th  •/tin^,  1863, 
and  therefore  after  the  passing  of  that  statute,  and  after 
the  control  of  such  contracts  had  been  transferred  to 
the  Postmaster  General ;  which  shews  the  improbability 
of  the  alleged  contract  being  made.  In  Scott  v.  Avery  (a) 
(e)  5  B.  Z.  a  811.  823.  837. 853. 
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the  plaintiffs  effected  a  policy  of  marine  insurance  on        1865. 
certain  conditions  as  to  ascertaining  the  sum  to  be  paid   Cbubchwabd 
for  loss ;  and  in  Clarke  v.  fVatsan  (a)  the  plaintiffs  con-    xhe  Qubbit. 
tracted  to  do  certain  works  to  be  paid  for  on  the  surveyor  * 
for  the  defendants  giving  a  certificate ;  and  these  condi- 
tions were  held  lawful  though  the  plaintiffs  were  by 
them  left  very  much  at  the  mercy  of  the  defendants. 
Such  a  contract  as  this  is  to  be  construed  as  contingent 
on  the  funds  being  provided  by  Parliament     Gumey  v. 
JRawUns  (ft),  Dawson  v.   Wrench  (c),   HaUett  v.  Douy- 
dall{d)y  per  Coleridge  J.,  S.  C,  in  error  {e),  per  Martin  and 
Parke  BB.    Stat  23  &  24  Vict.  c.  34.  does  not  give  a  new 
right  of  petition.     The  reasons  of  Parliament  for  not 
providing  the  funds  are  not  to  be  canvassed  before  a 
jury.     And  the  construction  contended  for  by  the  sup- 
pliant would  withdraw  the  contract  from  the  control  of 
Parliament,    and  is  therefore   void  as   against  public 
policy;   for  by  stat  23  &  24  Vict,  c,  34  s.  14.,  upon 
a  judgment  that  the  suppliant  is  entitled  to  relief,  the 
Lords  of  the  Treasury  are  required  to  pay  the  amount 
mentioned  in  the  judgment  out  of  any  moneys  in  their 
hands  legally  applicable  thereto,  or  which  may  be  there- 
after voted  by  Parliament  for  that  purpose.  A  judgment 
for  the  suppliant  would  be  a  judgment  against  the  public, 
and  by  pronouncing  it  the  Court  would  be  informing 
Parliament  that  it  was  its  duty  to  provide  funds  for 
a  specific  purpose. 

Fourthly.  The  8rd  plea  shews  that  moneys  had  not 
been  voted  by  Parliament  for  payment  of  the  subsidy 
to  the  suppliant  under  the  articles  of  agreement     He 

(a)  18  a  B,  N.  8.  278.    See  Stadhard  v.  Xef,  3  ^.  #  iS.  364. 

(b)  2M,^W,  87.  {c)  3  Exch,  359. 

(rf)  18  Q.  B.  2. 12.  (0  18  Q,  B,  16.  45.  85. 
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1865.  is  precluded  from  complaining  of  his  not  having  been 
Chubchwabd  employed  to  carry  the  mails,  and  is  disentitled  to  claim 
The  QuBK».  damages  by  stats.  26  &  27  Vict  c.  99.  s.  15.  and  27  &  28 
•  Vict.  c.  73.  *.  1 7.,  which  enact  that  no  part  of  the  sums  voted 
for  the  Post  Office  packet  service  are  to  be  applied  towards 
any  payment  to  the  suppliant,  or  towards  the  satisfEU^ 
tion  of  any  claim  of  the  suppliant  in  respect  of  the 
period  subsequent  to  the  20th  June,  1863.  Those  sta- 
tutes cover  the  period  of  the  alleged  breaches,  and  as 
the  damages  sought  to  be  recovered  are  a  substitution 
for  payment  of  the  18,0007.,  a  judgment  in  favour  of  the 
suppliant  could  only  be  satisfied  out  of  funds  which 
Parliament  has  enacted  shall  not  be  so  appropriated. 
Since  the  petition  The  Appropriation  Act  of  1865, 28 
&  29  Vict  c.  128.5  has  passed,  and  in  sect.  23  has  re- 
enacted  the  prohibition  in  stat.  27  &  28  Vict.  c.  73.  s.  17. 
It  would  not  be  wrongful  in  the  Commissioners  of  the 
Admiralty  not  to  send  mails  by  the  suppliant's  vessels 
when  they  were  forbidden  to  apply  any  part  of  the 
moneys  voted  by  Parliament  to  satisfy  his  claim.  By 
stat  23  &  24  Vict.  c.  34.  ss.  7.  14.  it  is  provided  that  no 
sum  shall  be  payable  under  the  machinery  of  that  Act 
which  would  not  otherwise  have  been  payable. 

Assuming  the  covenant  could  be  implied,  it  is  not 
contended  on  behalf  of  the  Crown  that  if,  in  substance^ 
moneys  due  on  the  contract  were  withheld  by  the  Crown, 
a  petition  of  right  will  not  lie  though  the  claim  be  for 
an  unliquidated' sum.  \^Cochburn  C.J.  Suppose  aeon- 
tract  made  by  officers  of  a  public  department  to  provide 
necessaries  for  the  army  and  navy,  and  in  consequence 
of  circumstances  occurring  afterwards  to  render  it  in  their 
opinion  unadvisable  they  broke  it  off.]  It  may  be  admit- 
ted, though  there  is  no  authority  for  it,  that  in  such  a 
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case  there  would  be  redress  bypetition  of  right  According        1865. 
to  the  argument  of  Lord  Somers  in  TheBanhers^  Case  (a),  churchward 
and  the  judgments  of  Lord  Denman  in  Baron  de  Bode's    j,^^  qubbh 
Case  (b\  Erie  C.   J.   in  Tobin  v.   The  Queen  (c;,  and 
Cockburn  C.  J.  in  Feather,  suppliant,  v.  7%e  Queen  (d), 
irhat  in  substance  is  due  may  be  recovered  in  a  petition 
of  right  whether  it  is  technically  a  debt  or  not 

Sir  Huffh  Cairns,  in  reply.  —  Two  breaches  of 
contract  are  alleged  in  the  petition.  The  first  is  that 
the  C!ommi8sioners  did  not  nor  would  allow  or  permit 
the  petitioner  to  carry  the  mails.  The  second^  that 
they  did  not  nor  would  observe  or  perform  the  agree- 
ment on  their  part,  is  larger  than  the  first  The  decla- 
ration then  avers  a  continued  breach;  and  the  words 
"  and  wholly  omitted,  neglected  and  refused  so  to  do,'' 
may  refer  to  the  latter  breach  or  to  both  breaches. 

The  first  breach  depends  on  the  construction  of  the 
articles  of  agreement.  It  is  part  of  the  executive  pre- 
rogative of  the  Crown  to  make  the  contracts  for  the 
public  service,  and  Parliament  has  only  an  indirect  con- 
trol over  them,  in  respect  of  their  magnitude  and  expe- 
diency, by  reason  of  the  money  for  payment  of  the 
services  under  the  contract  being  at  its  disposaL  The 
Crown  and  the  contractor  are  responsible  to  each  other 
on  the  contract ;  if  the  contractor  broke  his  part  of  the 
contract,  e.  g,,  by  assigning  it,  he  would  be  liable  to  the 
Crown,  not  to  Parliament.  The  only  limitation  of  the 
responsibility  of  the  Crown  is  by  the  terms  that  on  the 
fulfilment  of  the  contract  the  contractor  should  be  paid 

{a)  14  How,  8t,  Tr.  39.  46.  63.  82,  83. 

(6)  8  Q.  B.  208.  284.  (c)  16  C.  B,  K  8,  310. 347. 

(rf)  6  5.  #  &  257.  293-4. 
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1865.  out  of  moneys  voted  by  Parliament,  not  out  of  moneys 
Chvkohward  provided  by  the  Crown;  but  that  undertaking  admits 
The  Quuv.  ^^^  liability  would  attach  if  there  was  a  breach  of 
contract  by  non-payment  of  the  sum  stipulated  for.  If 
that  were  not  so  there  would  be  no  security  for  the  con- 
tractor in  any  contract  made  by  the  Crown  for  the  public 
service.  The  Commissioners  may  require  from  the  con- 
tractor extra  services  in  the  conveyance  of  distinguished 
persons,  for  which,  if  they  exceed  twelve  voyages,  he  is  to 
be  paid ;  and  the  suppliant  might  sue  the  Crown  for  the 
sum  earned  by  those  extra  voyages  without  averring  that 
the  money  had  been  voted  by  Parliament.  The  dause 
which  prohibits  the  contractor  from  assigning,  underlet- 
ting,  or  otherwise  disposing  of  the  contract,  contemplates 
only  one  state  of  circumstances  in  which  the  determina- 
tion of  the  contract  would  be  justified  without  notice  or 
compensation ;  and  there  is  no  mention  of  the  liability 
of  the  Crown  to  m^e  compensation  being  limited  by  a 
vote  of  the  money  by  Parliament.  As  to  the  argument 
that  the  contract  as  construed  by  the  suppliant  is  con- 
trary to  public  policy :  the  contract  was  not  in  the 
nature  of  a  monopoly,  for  though  it  gave  the  contractor 
an  exclusive  right  to  carry  the  mails  between  certain 
ports,  it  was  elastic,  so  as  to  adjust  itself  to  the  increased 
amount  of  business,  and  it  was  advantageous  to  the 
public,  for  the  contractor  was  not  to  receive  more  than 
18,000/.  a  year  during  the  eleven  years,  however  large 
and  bulky  the  mails  might  become  during  that  time, 
and  however  many  steam  vessels  it  might  be  necessary 
to  employ. 

The  second  breach  is  independent  of  the  construc- 
tion of  the  agreement  [Cockbum  C.  J.  I  do  not 
understand  that  there  are  two  breaches.]     It  is  not 
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neoessaiy  to  assign  breaches  categorically.    Suppose  the        1865. 

Commissioners  had  given  the  suppliant  notice  that  thejr  chubobwau> 

would  treat  the  contract  as  non-existent^  there  would    xheQuBSH. 

be  a  present  right  of  action ;  Hockster  v.  De  la  Tour  {a). 

[Melhr  J.  referred  to  The  Danube  and  Black  Sea  Rail" 

vray  and  Ktuten^e  Harbour   Company    {Umited)  v. 

Xenos  (b)  as  following  the  decision  in  Hocjister  v.  De  la 

Tour.']     The  cases  of  Ourney  v.  Rawlim  (c)  and  Scott 

v.  Avery  {i)  are  not  adverse  to  the  suppliant.     Aspdin 

V.  Austin  {e)  and  Dunn  v.  Sayles  (J)  are  observed  upon 

bj  Crompton  J.  and  Erie  J.  in  Emmens  v.  Elderton  {g\ 

and  by  Erie  C.  J.  in  Mclntyre  v.  Belcher  (A).  \^Coclcbum 

C.  J.     I  think  Aspdin  v.  Austin  was  rightly  decided 

upon- the  facts.] 

As  to  the  argument  that  the  Commissioners  of  the 
Admiralty  are  only  the  agents  of  the  Crown  in  providing 
vessels  for  the  packet  service^  and  that  the  transporting 
of  the  mails  rests  with  the  Postmaster  General^  and 
that  the  Commissioners,  in  contracting  to  do  that  which 
is  in  the  discretion  of  the  Postmaster  General^  have 
exceeded  the  limits  of  their  power :  the  answer  is^  that 
the  Crown  contracts  through  the  Commissioners  of  the 
Admiralty^  and  having  deputed  them  to  make  a  postal 
contract  for  vessels  for  the  conveyance  of  the  mails, 
Stat  7  fT.  4  &  1  Vict.  c.  83.  s.  2.,  which  gives  to  the 
Postmaster  Greneral  the  exclusive  privilege  of  carrying 
letters^  is  not  inconsistent  with  the  duty  of  the  Admiralty, 
as  servants  of  the  Crown,  to  determine  that  particular 

(a)  2RfB.  678.  (J)  11  C,  B.  N.  8,  152. 

(c)  2Af.4-W.B7.  (d)  6H.L.  C.  811. 

W  6^.5. 071.  (f)  Id.  086. 

(ff)  4  H.  L.  a  624.  647-8.  656. 

(h)  dl2L.J.  aP.254.256;  8.C.  14  O.  J?.  JV:  &  654,  in  which  latter 
report  howeyer  the  obserrations  of  Erh  C.  J.  on  thoee  two  cases  are 
not  given. 
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1865.  sections  of  the  mails  should  go  by  their  ships.  The  Crown 
Chubchwaed  ^^^^  accept  or  repudiate  the  whole  contract ;  whereas 
TheQuBBH  ^*  ^*^  ^®®°  ^^  operation  for  a  certain  period.  Also 
Stat.  23  &  24  Vici.  c.  6.  transfers  to  the  Postmaster 
General  all  contracts  which  de  facto  had  been  entered 
into  by  the  Lords  of  the  Admiralty  for  the  packet  ser- 
vice,  so  that  the  contract  in  question  must  be  read  as 
if  made  by  the  Postmaster  General.  \_Cockbum  C.  J. 
The  argument  on  this  point  made  no  impression  upon 
us.]  It  was  not  considered  proper  to  aver  that'  the 
Crown  had  broken  the  contract.  The  objection  would 
be  cured  by  an  amendment,  that  a  breach  was  committed 
either  by  the  Commissioners  of  the  Admiralty  or  by  the 
Postmaster  General.  [The  Attorney  General  assented 
to  such  an  amendment  being  made.] 

CocKBUBN  C.  J.  The  discussion  which  has  taken 
place,  and  the  elaborate  and  very  able  arguments  ad- 
dressed to  us  have  thrown  so  much  light  upon  the 
case,  and  have  so  completely  removed  the  doubt  which 
at  one  time  pressed  on  my  mind,  that  I  think  the  im- 
portant interests  involved  would  gain  nothing  by  our 
taking  further  time  to  consider  it 

It  is  necessary  at  the  outset  to  see  what  is  the  sub- 
stantial cause  of  petition.  The  real  matter  of  com- 
plaint in  the  petition  of  right  is  the  breach  of  an  alleged 
contract  by  the  Lords  Commissioners  of  the  Admiralty 
to  employ  the  suppliant  to  carry  the  mails  between 
Dover  and  the  ports  of  Calais  and  Ostend^  and  also 
to  perform  certain  services  connected  with  and 
subordinate  to  the  principal  part  of  the  contract. 
Looking  at  the  contract  in  order  to  see  whether  the 
allegation  upon  which  the  petition  mainly  relies  is  made 
out,  viz.,  that  there  was  an  obligation  on  the  part  of 
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the  Lords  Commissioners  of  the  Admiralty  to  employ  1865. 
the  suppliant^  we  find  that  the  contractor^  in  con-  Churchwabd 
sideration  of  certain  snms  to  be  paid  to  him — in  the  TheQuKsir 
first  place  a  subsidy^  as  it  is  called^  of  IS^OOO/.^  and 
also  minor  sums  incidental  to  the  subordinate  services — 
binds  himself  to  the  Commissioners  to  provide  and 
maintain  a  sufficient  number  of  steam  veessels,  of  a 
given  tonnage^  with  engines  of  sufficient  power,  and  to 
cause  them  tS  make  certain  specified  voyages  between 
the  ports  named^  and  to  convey  in  them  the  mails 
which  should  by  the  Commissioners  or  the  Postmaster 
General  be  required  to  be  conveyed  between  those 
ports:  he  engages  also  to  do  certain  other  acts  in 
connection  with  and  subordinate  to  the  main  purpose  of 
the  contract:  he  is  to  provide  one  or  more  of  such 
vessels  as  special  boats  for  the  conveyance  of  the  Bom- 
bay^  India,  CTiina,  Mauritius  and  Australian  mails^  or 
of  any  despatches^  or  for  other  special  services  between 
Daoer  and  Calais,  or  when  required  for  the  convey- 
ance of  distinguished  persons  when  they  happen  to 
be  too  late  for  the  ordinary  steamers;  and  he  is  to 
keep  in  readiness  at  Calais  a  steamer  of  such  light 
draught  of  water  as  will  enable  her  at  all  times  of  tide 
to  embark  mails  and  passengers.  On  the  other  hand 
the  Commissioners^  in  consideration  of  the  services  thus 
to  be  rendered  by  the  contractor^  engage  to  pay  him  a 
subsidy  of  18^000/.  per  annum  on/  of  funds  to  be  provided 
by  Parliament  for  that  purpose. 

The  petitioner  alleges  that  the  Commissioners  have 
broken  their  contract  in  respect  of  this — that  they  have 
refused  to  employ  him  to  carry  the  mails,  and  would  not 
permit  him  to  continue  to  perform  the  agreement^  by 
reason  of  which  he  has  been  prevented  from  earning  the 
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1865.  moneys  gains  and  profits  which  he  would  otherwise  have 
Chdrchward  &<X|uired.  On  the  part  of  the  Crown  the  obligation  of  the 
Tbe  QuiBs  Commissioners  of  the  Admiralty  to  employ  the  petitioner 
in  carrying  the  mails  is  denied ;  and  we  have  to  deter^ 
mine  whether  there  is^  in  these  articles  of  agreement, 
either  by  express  terms  or  by  implication,  any  such 
obligation  on  the  part  of  these  Commissioners^  who 
for  this  purpose  are  the  agents  of  the  Crown.  It  is 
clear  that  there  is  no  such  express  contract;  bat  on 
the  part  of  the  suppliant  it  is  said  that  such  a  contract 
must  necessarily  be  implied  from  other  terms  and  the 
general  tenor  of  the  agreement ;  and  this  is  the  question 
we  are  called  upon  to  decide. 

Sir  Hugh  Cairns,  in  his  able  argument,  started  this  point 
— that  the  complaint  in  the  petition  was  not  founded  on  the 
absence  of  employment  to  carry  the  mails  only,  bat  also 
on  a  breach-  of  contract  in  not  allowing  the  petitioner  to 
perform  all  the  matters  which  he  had  bound  himself  by 
this  contract  to  perform.  It  appears  to  me  that  the 
latter  breach  is  only  an  amplification  of  the  main  and 
more  material  one,  viz.,  the  refusal  to  employ  him  to 
carry  the  mails.  Still,  taking  it  in  its  largest  sense,  it 
can  amount  to  no  more  than  this, — ^that  whereas  the 
suppliant  had  engaged  to  perform  certain  services  in 
which  he  was  to  be  employed  by  the  Commissioners, 
and  in  consequence  of  which  he  was  to  be  entitled  to  a 
certain  remuneration,  the  Commissioners  have  not  em- 
ployed him  in  all  those  services.  Therefore,  we  are 
brought  back  to  the  same  question,  whether  an  obliga- 
tion on  the  part  of  the  Commissioners  to  employ 
the  suppliant  to  carry  the  mails,  or  to  employ  him  to 
do  the  other  services,  which  go  to  make  up  the  con- 
sideration for  which  he  was  to  receive  the  snbsidy  of 
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18,000£  a  year,  is  properly  or  reasonably  to  be  inferred        1866. 
from  the  contract.  If  not,  the  petition,  which  is  founded  cburobward 
on  the  assumption  of  that  obligation,  of  necessity  fails.      ^he  Qubbv. 

I  concur  in  the  position  that,  although  a  contract  may 
on  the  face  of  it  appear  obligatory  on  only  one  party, 
he  may  show  corresponding  and  correlative  obligations 
on  the  other  party.  Where  the  act  to  be  done  by  the 
party  binding  himself  can  only  be  done  upon  a  corres- 
ponding act  being  done  by  the  other  party,  an  obligation 
by  the  latter  to  do  the  things  necessary  for  the  comple- 
tion of  the  contract  would  be  implied :  as,  if  A.  covenants 
or  contracts  to  buy  an  estate  of  B*  at  a  given  price, 
although  the  contract  may  be  silent  as  to  any  obligation 
on  the  part  of  B.  to  sell,  the  law  implies  a  corresponding 
covenant  or  contract  by  B.  to  sell  the  estate.  So,  where 
a  contract  to  manufacture  or  supply  a  particular  article 
necessitates  a  great  outlay  of  expense  and  trouble  by 
the  party  engaging  to  manufacture  or  supply  it,  there 
is  necessarily  pre-supposed  an  obligation  on  the  party 
for  whom  the  article  is  to  be  manufactured  or  sup- 
plied to  take  it;  for  otherwise  it  would  be  impos- 
sible for  the  party  expending  his  labour  and  money  to 
obtain  remuneration.  But  in  all  such  cases  the  Court 
must  take  care  that  they  do  not  make  the  contract 
speak  where  it  has  been  left  intentionally  silent,  and 
above  all  that  they  do  not  make  it  speak  contrary  to 
the  intention  of  the  parties  as  gathered  from  its  terms 
and  tenor. 

Taking  this  as  a  sound  and  safe  rule  of  construction, 
I  proceed  to  consider  whether  in  this  contract  we  are 
called  upon  or  are  at  liberty  to  infer  a  covenant  on  the 
part  of  the  Commissioners,  it  being  necessary  that  the 
suppliant  should  establish  this  in  order  to  maintain  his 
petition.    The  case  may  be  looked  at  in  two  points  of 
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1865.  view^  either  with  the  addition  of  the  drcnmstanoe  that 
CuuacHWABD  *^®  funds  out  of  which  the  contractor  was  to  be  remu- 
The  QuEBir  °®^^®^  ^^  ^  ^  voted  by  Parliament^  or  without  the 
addition  of  that  important  and  material  circumstance. 
Independently  of  the  question  of  the  funds  being^found 
by  Parliament^  it  is  argued  on  the  part  of  the  suppliant 
that  the  contractor^  in  order  to  satisfy  the  exigency  of  his 
obligations^  is  under  the  necessity  of  providing  vessels  at 
great  cost,  that  he  incurs  great  responsibility  and  nsk, 
and  cannot  get  paid  unless  he  performs  his  contract  by 
carrying  the  mails  and  performing  the  other  services ;  and 
that  consequently  a  stipulation  that  the  Commissioners 
shall  employ  him  to  carry  the  mails  and  perform  theservices 
should  be  implied.  At  first  sight  that  argument  is  veiy 
striking ;  but  it  fails  because  it  is  founded  on  an  hypo- 
thesis which  cannot  be  supported  and  upon  a  construc- 
tion of  the  contract  which  appears  to  be  inadmissible. 
Sir  Huffh  Cnims  wishes  us  to  read  the  contract  as  bind- 
ing the  suppliant  to  convey,  in  order  to  earn  his  remu- 
neration, not  all  the  mails  which  he  shall  be  required  to 
carry^  but  all  Ihe  mails  which  the  Commissioners  or  the 
Postmaster  General  shall  require  to  be  conveyed,  whe- 
ther by  the  contractor  or  by  any  one  else,  between  Daoer 
and  the  ports  of  Calais  and  Ostend.  I  think  this  is  a 
mistaken  reading  of  the  contract;  for  it  would  involve 
this  consequence,  that  if  a  state  of  war  arose  and  it 
was  thought  expedient  to  send  the  mails  by  a  vessel 
of  war,  that  would  be  a  breach  of  contract;  as  also 
if  it  were  thought  more  convenient  at  any  time  to 
send  the  mails  by  some  other  route  than  that  men- 
tioned in  the  agreement.  I  think  the  true  con- 
struction of  the  agreement  is  that  the  Lords  Com- 
missioners of  the  Admiralty  or  the  Postmaster  Gen- 
eral   are  entitled    to  exact  from   the  contractor  that 


XXIX.   VICTORIA.  843 

he  shall  have  vessels   in   readiness   according  to  the        1865. 
terms  of  the  contract^  and  that  he  shall  convey  all  the   churchward 
mails  which  they  shall  require  him  to  convey  between  J  bmt 

the  ports  named.  If  that  be  so,  the  argument  as  to  the 
necessity  of  implying  such  a  covenant,  on  the  ground 
that  otherwise  the  contractor  would  never  be  in  a  posi- 
tion to  obtain  the  remuneration  which  is  conditioned 
upon  the  performance  of  the  services  contracted  for  by 
him,  fails.  If  the  contract  had  been  to  pay  not  in  the 
shape  of  an  annual  subsidy  but  according  to  the  num- 
ber of  mails  conveyed,  we  might  have  been  called  upon 
to  imply  such  a  covenant ;  because  the  contractor  might 
then  have  had  his  vessels  in  readiness  and  have  incurred 
all  the  attendant  expenses,  and  might  at  all  times  have 
been  ready  and  willing  to  perform  his  part  of  the  contract, 
yet,  inasmuch  as  his  remuneration  was  not  to  depend  on 
his  readiness  and  willingness  to  convey  the  mails  but  on 
the  mails  being  in  fact  conveyed  by  his  vessels,  he  might 
otherwise  have  had  to  bear  the  expense  without  any  re* 
ward.  But  my  view  of  the  contract  is  that  so  long  as  the 
suppliant  had  vessels  always  ready  to  convey  the  mails 
and  did  not  start  them  before  the  mail  trains  came  in — 
supposing  the  question  of  the  funds  for  payment  being 
found  by  Parliament  had  not  been  involved  in  the  case^ 
he  would  have  been  entitled  to  insist  on  the  payment  of 
his  remuneration  at  the  end  of  the  year  although  no 
mails  had  been  required  by  the  Commissioners  or  the 
Postmaster  General  to  be  carried  by  him. 

The  other  view  of  the  case  is  that  the  remuneration 
of  the  contractor  would  not  be  obtained  by  the  mere 
performance  by  him  of  the  obligations  which,  by  the 
contract,  he  had  taken  upon  himself,  but  depends  fur- 
ther on  the  will  of  Parliament  to  provide  the  funds. 

VOL.  VI.  3  k  b.  {^  s. 
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1865.       Both  parties  relied  strongly  on  tliis  circumstanoe.     Sir 
Churchward  ^«?*    Caima  put  it    that    the  contractor    naturally 
The  QuMH    '^^^^  o^  *^®  V^  ^^^  of  Parliament^  and  the  national 
honour  by  which  Parliament  is  always  actuated  when 
called  upon  to  make  good  the  engagements  of  minis- 
ters of  the  Crown  and  the  heads  of  public  depart- 
ments.    He  argued  that  if  these  services  had  been 
allowed  to  be  rendered^  Parliament  would  hare  provided 
the  funds ;  and  therefore  that  a  covenant  must  be  inferred 
on  the  part  of  the  Lords  Commissioners  of  the  Admiralty 
to  permit  the  contractor  to  perform  the  services,  in 
order  that  he  might  be  in  a  condition  to  present  his  case 
to  Parliament  and  ask  it  to  provide  those  fonds.    That 
ailment  is  to  some  extent  met  by  the  construction 
which  I  feel  called  upon  to  put  on  this  contract ;  for  if 
I  am  right  in  holding  that  the  contractor  has  fulfilled 
his  part  of  the  contract  when  he  has  his  vessels  ready  to 
receive  and  carry  the  mails^  he  would  have  a  strong 
case  to  submit  to  the  consideration  of  Parliament,  if  he 
could  allege  that  he  had  done  all  that  was  required  on 
his  part,  and  that  it  was  through  the  default  of  the  other 
contracting  party  that   he  was  unable  to  perform  the 
services.     On  the  other  hand,  it  is  impossible  not  to  fed 
that  a  man  who  has  a  claim  to  submit  to  Parliament 
and  expects  to  obtain  his  remuneration  by  a  vote  of 
Parliament,  stands  in  a  much  better  position  when  he 
has  perforn^ed  his  contract  than  a  man  wbo  has  only 
been   always  ready  and  willing  to  do  so.      But  the 
answer  to  this  argument  is,  that  we  must  look  at  the 
consequences^  pointed  out  by  the  Attorney  General  in  his 
powerful  address,  which  would  arise  from  such  an  obliga* 
tion  as  that  which  is  sought  to  be  put  by  implication  on 
the  Commissioners.     We  start  with  this,  that  there  is 
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involved  in  this  contract  the  possibility  of  Parliament       1865. 
refusing  to  provide  the  funds  for  payment  of  the  18,000/.  CHimcHWA&D 
a  year  to  the  contractor,  and  that  the  Commissioners  do    r^^  Quxih. 
not  make  themselves,  or  any  other  department,  or  the 
Crown,  answerable  for  a  default  in  Parliament  to  provide 
them.    And  we  cannot  shut  our  eyes  to  the  £act,  for 
it  8tt£5cieiitly  appears  on  the  record,  that  Parliament  has 
not  merely  omitted  to  provide  the  money,  but  having 
the  claim  of  the  suppliant  before  it,  has  in  three  succcs- 
fiive  Appropriation  Acts  excluded  the  satisfaction  of  that 
claim  out  of  &e  fund  which  it  has  appropriated  to  the 
packet  service.   In  considering,  therefore,  whether,  from 
the  other  terms  of  the  contract,  there  is  to  be  implied 
an  intention  on  the  part  of  the  Lords  Commissioners  of 
the  Admiralty  to  bind  the  Crown  in  case   Parliament 
should  not  find  the  necessary  funds,  we  must  see  what 
would  be  the  position  of  all  the  parties  concerned  if  the 
Commissioners  had  taken  upon  themselves  to  continue 
to  employ  the  contractor  notwithstanding  that  Parliament, 
pending  the  existence  of  the  contract,  had  refused  to 
provide  those  funds.     In  the  first  place,  they  would  have 
put  the  Crown  into  a  state  of  antagonism  towards  Parlia- 
ment by  setting  its  authority  at  defiance.   In  the  second 
place  the  heads  of  a  public  department  would  continue 
to  employ  a   public  contractor  without  the  means  of 
paying  him :   for  a  minister  of  the  Crown  would  not 
be  justified  in  assuming  that  Parliament,  having  twice 
refused  to  vote  the  money,  would,  on  a  subsequent  occa- 
sion, vote  it;  and  to  employ  a  public  contractor  without 
the  means  of  paying  him,  even  if  he  were  willing  to  be 
so  employed,  would  be  a  proceeding  derogatory  to  the 
dignity  of  the  Crown  and  the  honour  of  the  country. 
In  the  third  place  the  contract  could  not  be  enforced  by 
3  K  2 
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1865.        the  public  department  under  such  circumstances.     Sup- 
Chukohward  V^^  the  Commissioners  called  upon  the  contractor  to 
The  QDEBjr    ^^^^  ^*»  ^®  would  be  entitled  to  say  he  was  not  bound 
to  go  on,  and  if  they  endeavoured  to  enforce  it,  a  Court 
of  equity  would  relieve  him :  or,  if  an  action  at  law  were 
brought,  I  think  the  Court  would  say  that  the  providing 
the  fund  by  Parliament  was  a  condition  precedent  to 
the  performance  of  the  contract  by  the  contractor.    At 
any  rate  a  jury  would   not  give  more  than  nominal 
damages.     The  result  would  be  this,  that,  upon  Parlia- 
ment having  refused  to  provide  funds,  the  Lords  Commis- 
sioners of  the  Admiralty  would  not  be  in  a  position  to 
enforce  performance  of  the  contract,  and  yet  the  con- 
tractor might  enforce  it  against  them.  That  is  a  state  of 
things  which  cannot  have  been  intended ;  and  we  ought 
not,  therefore,  to  imply  such  a  covenant,  though,  if  the 
Lords  Commissioners  of  the  Admiralty  had  expressly 
contracted  to  employ  the  suppliant  to  perform  these 
services  whether  Parliament  found  the  funds  or  not,  I 
am  far  from  saying  the  contract  would  not  be  binding, 
or  that,  if  broken,  a  petition  of  right  would  not  lie  upon 
it,  whatever  inconvenience  might  arise  in  such  a  state 
of  things. 

We  need  not  enter  into  the  consideration  whether  the 
Lords  Commissioners  of  the  Admiralty  could  bind  the 
Postmaster  General,  though,  in  so  doing,  they  would  be 
interfering  with  another  public  department  We  are 
not  at  liberty  to  imply  a  covenant  which  we  are  convinced, 
from  the  terms  and  tenor  of  the  contract,  the  Lords  Com- 
missioners of  the  Admiralty  would  not  have  introduced 
into  it  if  they  had  beei^  asked  to  do  so ;  though  I  agree 
that  if  there  were  no  question  as  to  funds  being  pro- 
vided by  Parliament,  or,  if  the  covenant  to  pay  had  been 
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abeolute,  or  if  there  had  been  a  fund  applicable  to  the        1865. 
contract,  and  the  suppliant  had  been  prevented  from  cburohwabd 
rendering  his  services  by  the  default  of  the  Commis-    rji^^^  Qu»s. 
sionersy  he  would  have  been  in  a  position  to  enforce  his 
right  to  remuneration ;  but  then  he  must  have  alleged 
in  his  petition  performance  of  the  contract  on  his  part^ 
or  readiness  and  willingness  on  his  part  to  perform 
it.     This  he  is  not  in  a  position  to  do ;   and  Parlia- 
ment having  refused  to  provide  the  funds,  and  there 
being  no  means  of  obtaining  redress  in  that  shape,  he  is 
compelled  to  found  his  complaint  upon  the  assumption 
of  a  covenant  to  be  implied  from  the  terms  of  the  con- 
tract, which,  I  think,  according  to  sound  rules  of  con- 
struction, cannot  be  implied.    Upon  these  grounds  the 
petition  fails,  and  our  judgment  must  be  for  the  Crown. 

Mellob  J.  I  also  am  of  opinion  that  our  judgment 
should  be  for  the  Crown.  The  articles  of  agreement 
are  made  between  the  Commissioners  of  the  Admiralty, 
for  and  on  behalf  of  the  Crown,  and  the  contractor,  the 
suppliant.  We  have  to  ascertain  from  the  nature  of  the 
instrument,  the  parties  to  it,  and  the  subject-matter  of 
the  contract  and  its  language,  what  was  the  meaning 
and  intention  of  the  parties;  and  in  order  to  do  that,  we 
must  not  only  consider  the  actual  expressions  used  in  the 
instrument,  but  the  whole  scope  and  object  of  it,  and  what 
is  necessarily  to  be  implied  from  the  expressions  actually 
used,  and  give  effect  to  the  intent  of  the  parties  though 
not  fully  expressed  in  words.  Looking  to  the  articles  of 
agreement,  the  covenant  by  the  suppliant,  as  I  read  it, 
.is  this,  that  in  consideration  of  the  payments  stipulated  to- 
be  made  to  him  he  undertakes  to  convey  such  mails  as  he 
may  be  required  by  the  Commissioners  of  the  Admiralty 
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1865.  o'  ^^^  Postmaster  General  to  conTey  by  the  means  wbich 
CHOKCHi?AaD  ^®  undertakes  to  provide^  via.,  a  certain  number  of  tcs- 
The  Qunx  "^  ^^  *^  particular  diaracter  and  tonnage,  which  are  to 
be  equipped  for  the  performance  of  this  service  subject 
to  the  approval  of  the  Commissioners ;  and  the  Commis- 
sioners, in  consideraticni  of  the  premises  and  of  the  sup- 
pliant performing  the  covenants  entered  into  by  him, 
undertake  on  behalf  of  the  Crown  to  pay  to  him  a  sum 
out  of  moneys  to  be  provided  by  Parliament,  Bftet  the 
rate  of  18,000/.  per  annum,  by  quarterly  payments,  and 
with  a  proportionate  part  thereof  should  the  contract 
terminate  on  any  other  day  than  a  day  of  payment 
The  consideration  for  the  performance  of  the  services  by 
the  suppliant  is  the  payment  of  the  18,000/.,  stipulated 
to  be  made  out  of  moneys  to  be  provided  by  Parliament ; 
and  it  is  not  contended  by  Sir  Hugh  Cairns  that  with- 
out alleging  that  Parliament  had  provided  the  moneys 
he  could  succeed  in  maintaining  that  the  suppliant  was 
entitled  to  the  subsidy.  But  he  said  that,  from  the 
nature  of  the  instrument  and  the  expressions  used  in  it, 
and  the  duties  to  be  performed,  there  must  be  implied 
an  engagement  on  the  part  of  the  Commissioners  of  the 
Admiralty  that  they  would  permit  the  suppliant  to  per- 
form the  service  not  only  of  providing  the  vessels,  but 
of  carrying  the  mails ;  and  he  argued  that  the  considen* 
tion  for  the  performance  of  the  contract  by  the  sup- 
pliant was  not  only  the  payment  of  the  subsidy,  the 
providing  of  which  he  admitted  was  at  the  will  of  Par- 
liament, but  certain  incidental  advantages  which  would 
arise  from  the  fact  that  the  suppliant  was  entrusted  by 
a  particular  department  of  the  Government  with  the 
carrying  of  the  mails.  There  is,  however,  nothing  on 
the  &ce  of  the  instrument  to  shew  that  the  Commia- 
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Bionen  of  the  Admiralty  contemplated  such  adyantages  I866. 
as  part  of  the  oonaideration ;  and  therefore,  though  it  cbvbohwabd 
may  have  entered  into  the  mind  of  the  suppliant  when  j^^  qubiit. 
he  was  making  this  contract  that  he  would  deriye  inci<- 
dental  adyantages  from  it,  it  would  be  a  strong  thing 
to  imply  a  coyenant  on  the  part  of  the  Commissioners 
that,  whateyer  change  of  circumstances  might  arise  or 
diacoyeries  in  science  be  made,  they  would  for  deyen  years 
from  the  date  of  the  instrument  send  by  the  suppliant's 
yessels  all  the  mails  which  the  Goyemment  might  rer 
quire  to  send  between  the  ports  named.  In  considering 
what  ooyenants  which  are  not  expressed  in  an  instru- 
ment may  be  implied,  it  is  material  to  see  who  are 
the  parties  to  the  instrument  and  what  is  the  nature  of 
the  contract  Here  the  parties  on  one  side  are  the 
heads  of  a  department  of  the  Goyemment,  providing 
for  the  public  seryice^  which  is  very  different  from  an 
ordinary  contract  for  work  and  labour  or  sendee. 

It  is  immaterial  to  the  maintenance  of  the  petition 
whether  two  breaches  are  alleged  in  it,  as  con- 
tended for  by  Sir  Huffh  Caim$,  or  one  only;  and 
whether  or  not  that  relied  on  by  him  be  merely 
an  amplification  of  the  substantial  breach  alleged. 
That  question  howeyer  might  affect  the  amount  of 
damages  to  be  recoyered:  for,  treating  the  reftisal  of 
the  Commissioners  as  a  present  breach  of  an  implied 
coyenant,  the  suppliant  would  be  entitled  to  recoyer 
such  damages  as  a  jury  might  think  it  right  to  giye 
for  the  loss  of  incidental  adyantages,  and  for  the  chance 
of  going  before  Parliament  and  asking  them  to  giye 
him  so  much  of  the  subsidy  as  was  proportionate  to 
the  sendees  performed  by  him.  Whereas  if  there  are 
two  breaches,  and,  instead  of  treating  the  refusal  of  the 
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1865.  Commissioners  as  a  present  breach  and  renunciation  of 
Cburohward  tte  contract  by  them  which  would  prevent  him  firom 
The  QuDnr.  Performing  it,  he  waited  for  a  longer  time,  and  then  said 
that  he  had  been  ready  and  willing  during  the  period 
contracted  for  to  do  all  things  on  his  part  to  be  done, 
and  yet  they  would  not  send  the  mails  by  his  vessels,  it 
may  be  that  he  might  get  higher  damages  than  if  he  had 
treated  it  as  an  immediate  breach,  because  in  the  one 
case  he  would  have  kept  his  vessels  waiting  the  orders 
of  the  Commissioners,  and  in  the  other  case  he  might 
have  employed  them  in  some  other  service,  which  would 
go  in  mitigation  of  damages. 

All  depends  on  the  question  whether  a  covenant  is  to 
be  implied  that  the  Commissioners  will  for  the  term  of 
deveu  years  continue  to  send  the  mails  in  the  vessels 
of  the  suppliant.  To  imply  such  a  covenant  would  do 
violence  to  the  intention  of  the  parties  manifest  on  the 
face  of  the  instrument :  the  efiSect  would  be  to  render 
the  Crown  liable  in  damages,  and  to  withdraw  from  the 
controul  of  Parliament  the  remuneration  to  be  paid  to 
the  contractor.  Therefore,  without  entering  into  other 
considerations,  which  indeed  after  the  observations  of 
the  Lord  Chief  Justice  is  unnecessary,  I  found  my  judg- 
ment on  the  ground  that  I  am  unable  to  imply  such  a 
covenant  as  Sir  Hugh  Cairns  contends  for  on  the  part 
of  the  suppliant. 

Shee  J.  The  suppliant  iiv  this  petition  of  right 
represents  to  Her  Majesty,  that  having  by  articles  of 
agreement  under  seal  between  him  and  the  Commis- 
sioners of  the  Admiralty  for  and  on  behalf  of  Her 
Majesty,  in  consideration  of  payments  therein  stipulated 
to  be  made  to  him,  contracted  to  convey  certain  of  Her 
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Majesty's  mails^  and  having  entered  on  the  performance       ises. 

of  his  agreement,  and  been  always  ready  and  willing  chuechward 

to  continue   to   perform  it,   the   Commissioners  had    ti,^q^,,, 

broken  the  agreement  in  this,  that  they  had  refiised 

to   employ  him   to  carry  the  mails,  and  would  not 

permit  him  to  continue   to  perform  the  agreement, 

and  had  hindered  him  from  so  doing,  whereby  he  had 

been  prevented  from  earning  the  gains  and  profits  which 

he  would  otherwise  have  received  and  acquired  there* 

from,  and  sustained  other  damage   set  forth   in   his 

petition. 

To  this  petition  the  Attorney  General  has  demurred, 
and  unless  there  be  in  the  agreement  set  forth  in  his 
second  plea  a  covenant  express  or  implied  by  the  Com- 
missioners to  do  that  which  the  breach  alleges  and 
they  admit  that  they  have  not  done,  or  not  to  do  that 
which  it  alleges  and  they  admit  that  they  have  done, 
the  suppliant  has  no  cause  of  complaint ;  his  petition 
and  his  demurrer  to  the  second  plea  are  bad  in  sub- 
stance, and  on  that  demurrer  and  on  the  demurrer  of 
the  Altomey  General  to  the  petition,  judgment  must 
be  given  for  the  Crown. 

No  such  covenant  as  the  suppliant  alleges  to  have 
been  broken  is  set  forth  in  his  petition  as  the  con- 
sideration or  part  of  the  consideration  for  the  covenants 
to  be  performed  by  him,  and,  the  whole  agreement  being 
before  us  on  the  second  plea,  it  is  plain  that,  unless  such 
a  covenant  on  their  part  can  be  implied  from  the  cove- 
nants to  be  performed  on  his  part,  no  such  covenant 
exists.  The  covenant  of  the  suppliant,  the  breach  of 
which  is  complained  of,  and  which  has  been  said  to  be 
implied,  is  that  he  will  convey  in  steam  vessels  duly 
equipped  and  manned,  and  kept  in  readiness  by  him. 
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1865.        Her  Majesty's  mails  required  by  the  CanwUubmers  or  bg 
Ckubohwabd  ^  PoetmoMter  General  to  be  eamoeyed  from  Daoer  to 
The  Quanr     ^'^'^  ^^^  back,  and  from  Daoer  to  Oetend  and  back. 

It  has  been  suggested  by  the  learned  counsel  for  the 
suppliant,  that  this  covenant  is  a  covenant  to  carry  all 
the  Queen's  mails  between  those  ports  which  the  Com* 
missioners  or  the  Postmaster  General  might  require  to 
be  carried^  and  not  such  of  the  Queen's  mails  as  the 
suppliant  might  be  required  by  them  to  carry.  That 
suggestion^  though  the  letter  of  the  covenant  were  so^ 
does  not  surely  pierce  beyond  the  rind  of  it.  I  think 
the  covenant  has  not  the  meaning  su^ested,  but  if  it 
had,  I  do  not  see  how  that  apparently  larger  liability 
could  import  an  agreement  on  the  suppliant's  part  to 
carry  any  mails  but  such  as  the  Commissioners  and 
the  Postmaster  General  should  require  him  to  carry,  or 
imply  a  covenant  on  the  part  of  the  Commissioners  to 
give  him  the  mails  to  carry ;  or  what  cause  of  complaint 
he  would  have  if  they^  not  having  failed  in  the  per- 
formance of  their  covenant  to  make  to  him  the  payments 
stipulated,  should  not  give  him  the  mails  to  cany.  If 
they  gave  him  the  mails  to  carry  he  would  incur  a 
certain  expense  in  carrjring  them ;  if  they  did  not  give 
him  the  mails  to  carry  his  expenses  would  be  something 
less.  If  on  the  other  hand  his  covenant  is  limited  to 
the  carrying  of  such  mails  as  he  should  be  required  by 
the  Commissioners  or  the  Postmaster  G^eral  to  carry, 
the  covenant  on  their  part,  which  is  said  to  be  implied 
in  his  covenant,  would  be  inconsistent  with  and  repug* 
nant  to  its  terms*  Now  that  his  covenant  is  limited  to 
the  carrying  of  such  of  the  Queen's  mails  as  he  might 
be  required  to  carry  is  to  my  mind  dear.  It  would  be 
no  plea  to  a  claim  by  him  for  the  stipulated  payments 
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that  he  had  not  in  fact  carried  the  mails,  unless  the        1865. 
plea  allied  that  thej  had  been  offered  to  him  to  carry  chtoohwam 
and  that  he  had  refused  to  carry  them.    He  would,  as    ^^  ovBn 
it  seems  to  me,  on  the  true  construction  of  this  agree- 
ment, give  to  the  CommissionerB  abundant  consideration, 
nay,  the  greater  part  of  the  consideration  in  respect  of 
which  the  stipulated  reward  is  to  become  payable  to 
him,  though  he  should  not  be  required  by  them  or  the 
Postmaster  General  to  carry,  and    should   not  have 
carried,  between  the  ports  in  question  any  of  the  Queen's 
mails. 

In  addition  to  the  coyenant  in  which  the  coyenant  of 
the  Commissioners  to  allow  him  to  carry  the  mails  is  said 
to  be  implied  he  enters  into  several  other  distinct  and 
very  onerous  covenants,  to  which,  as  they  have  already 
been  mentioned  by  my  Lord,  I  will  not  more  particu- 
larly refer.  Every  one  of  these  might  be  performed 
without  his  actually  carrying  any  of  the  Queen's  mails. 
The  performance  of  them,  though  he  carried  none  of 
the  Queen's  mails,  would  involve  a  risk  and  an  outlay 
On  his  part,  for  which  probably  the  stipulated  payments 
would  not  be  more,  or  much  more,  than  an  adequate 
remuneration,  and  there  seems  therefore  no  equitable, 
or  to  him  profitable,  ground  for  implying  in  his  cove- 
nant to  carry  between  the  ports  mentioned  in  the  agree- 
ment the  Queen's  mails  which  should  be  required  by 
the  Commissioners  of  the  Admiralty  or  the  Postmaster 
Gteneral  to  be  carried,  a  covenant  by  them  on  behalf  of 
the  Queen  to  give  him  the  mails  to  carry.  If  the  sup- 
pliant's covenant  had  been  to  carry  the  mails,  and  to  be 
paid,  not  a  fixed  gross  sum  per  annum,  but  for  every  voyage 
on  which  the  mails  were  carried  by  him  an  agreed  sum 
not  to  exceed  in  the  whole  18,0002,  per  annum,  there 
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1865.  would  be  the  same  ground  for  implying  a  covenant  on 
Chvrohwabd  the  part  of  the  Ciommissioners  to  give  him  the  mails  to 
The  QuKXN.  carry,  as  there  was  in  the  case  of  Pordage  v.  Cole  {a) 
for  implying  on  the  part  of  the  man  who  was  to  receive 
a  sum  of  money  for  his  land  a  covenant  to  convey  the 
land  to  him  from  whom  he  was  to  receive  the  money ; 
and  as  there  was  in  the  case  of  Emment  v.  Eldertan  (b) 
for  implying  on  the  part  of  the  Company^  with 
.  whom  an  attorney  had  agreed  to  accept  for  his  profes- 
sional services  a  salary  of  100/.  per  annum,  a  covenant 
to  retain  and  employ  him  for  a  year.  In  those  cases 
the  consideration  and  motive  for  covenanting  to  pay  the 
money,  and  the  consideration  and  motive  for  the  agree- 
ment to  render  professional  services  for  a  year,  would 
have  been  wholly  defeated  if  a  covenant  had  not  been 
implied  in  favour  of  the  vendee  that  the  vendor  would 
convey,  and  in  favour  of  the  attorney  that  the  Company 
would  employ  him  for  a  year.  The  case  between  the 
suppliant  here  and  the  Crown  stands  on  a  very  different 
footing,  and  must,  like  the  cases  of  Aajidin  v.  Austin  (c) 
and  Dunn  v.  8ayUs  {d),  be  determined  on  the  special 
character  of  the  contract  before  us  and  of  which  the 
chief  feature  is  the  payment  of  the  suppliant  out  of 
funds  to  be  provided  by  Parliament ;  as  those  cases  were 
on  the  construction  of  the  special  covenants  in  the  con- 
tracts on  which  the  judgments  in  them  proceeded.  If 
the  necessities  of  the  post  office  service  had  been 
thought  to  require  a  new  contract  with  another  con- 
tractor for  ships  of  greater  speed  and  burthen,  and  a 
contract  differing  only  in  those  particulars  from  the 

(a)  1  Wnu.  Saund,  319  K  6th  ed. 
(h)  4  H,  L.  C.  ($24;  13  C.  B.  496. 
if)  5  Q,  H.  071.  (i)  6  e.  A  685^ 
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one  declared  upon  had  been  entered  into  by  the  Com-        1865. 
missioners  within  a  month  of  its  date,  and  the  new   Cburcbward 
contractor  had  been  employed  to  carry  all  the  mails    xheQuMw. 
and  the  suppliant  none  of  them,  he  would  have  been 
entitled  to  every  shilling  of  the  money  applicable  to  his 
contract  which  might  be  provided  by  Parliament,  and 
the  Commissioners  would  have  observed  to  the  letter 
the  covenants  into  which  they,  on  behalf  of  Her  Majesty, 
had  entered  with  him. 

The  case  of  Hocfuter  v.  De  la  Tour  {a),  referred  to 
by  Sir  Huph  Cairns^  was  the  case  of  the  dismissal  of  a 
person  hired  for  a  period,  and  for  a  service  requiring  a 
preparation  and  an  outlay  on  hb  part,  at  weekly  wages, 
and  dismissed  or  rather  warned  off  before  his  service 
had  commenced.  It  was  held,  there  having  been  a 
contract  to  employ  him,  that  he  might  sue  for  damages 
for  not  having  been  employed,  although  the  time,  at 
which  the  payments  in  respect  of  the  services  contracted 
for  were  to  be  made,  had  not  arrived.  The  difference 
between  that  case  and  the  present  is,  that  there  the 
rejection  beforehand  of  the  plaintiff's  services  was  held 
to  give  him  a  ground  of  action,  because  the  not  employ- 
ing him  or  not  continuing  to  employ  him  would,  had  he 
entered  upon  the  service,  have  been  a  breach  of  the 
agreement  with  him ;  whereas  here  the  not  allowing  the 
suppliant  to  carry  the  mails  was  not,  unless  indeed  a' 
covenant  to  allow  him  to  carry  them  could  be  implied, 
a  breach  of  the  contract  made  with  him. 

For  these  reasons,  as  it  seems  to  me,  our  judgment 
on  the  demurrer  to  the  petition,  and  on  the  demurrer  to 
the  second  plea,  ought  to  be  for  the  Crown. 

The  Attorney  General  pleads,  thirdly,  that  the  breaches 
in  the  petition  mentioned  were  committed  after  the 

(a)  2£:.  ^J?.  678." 
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1865.  20th  of  June,  1868 ;  that  the  claim  of  the  mippliant 
Chu&ohwakd  relates  to  a  period  subsequent  to  that  day ;  that  the  snp- 
The  QuE»r.  P^*^*  ^  ^^  Joseph  George  Churchward  mentioned  in  the 
statutes  26  &  27  VicL  e.  99  (a)  and  27  &  28  Vict  e.  73.; 
and  that  no  moneys  were  provided  by  Parliament  for  the 
payment  of  the  suppliant  for  any  period  subsequent  to 
the  20th  of  June,  1863^  or  for  making  compensation  to  him 
in  respect  of  damages  sustained  by  him  after  that  date. 
To  this  plea  the  suppliant  has  demurred  on  the  ground 
that  the  provision  of  moneys  by  Parliament  was  not  a 
condition  precedent  to  the  perlbrmance  of  the  contract 
on  the  part  of  the  Commissioners^  and  ther^re  that 
the  absence  of  such  iHX>YiBion  cannot  be  set  up  as  a 
justification  of  their  breach  of  the  contract  I  am^ 
however^  of  ojnnion,  for  the  reasons  already  given,  that 
the  covenant  of  the  Commissioners  to  pay  to  the  sup- 
pliant out  of  moneys  to  be  provided  by  Parliament  after 
the  rate  of  18,000il  per  annum  is  the  cmly  covenant 
into  which  they  have  entered ;  and  that  it  is  a  covenant 
to  pay  him  that  sum  if,  and  if  only,  it  should  be  pro- 
vided by  Parliament.  As  matter  of  ordinary  law 
between  subject  and  subject  a  covenant  so  guarded 
would  be  held  to  be  binding  on  the  covenantor  only  in 
the  event  of  his  being  supplied  with  funds  from  the 
source  which  the  covenant  indicated.  The  cases  of  Gur» 
ney  v.  BawHfu  {a),  Dawson  v.  fFrench  {b)  and  HaBett  v. 
Dowdall  {c),  cited  by  the  Attorney  General,  are  dedaive 
on  this  point. 

In  the  case  of  a  contract  with  Commissioners  on 
behalf  of  the  Crown  to  make  lai^e  payments  of  money 
during  a  series  of  years,  I  should  have  thought  that  the 
condition  which  dogs  this  covenant,  though  not  ex- 

(a)  2  Af.  #  fr.  87.  (6)  3  ExcJL  359. 

(e)  18  Q.  B,  2. 
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pressed^  must,  on  account  of  the  notorious  inability  of  1865. 
the  Crown  to  contract  unconditionally  for  such  money  chubohward 
payments  in  consideration  of  such  services,  have  been  ^^  Qmnr. 
in  favour  of  the  Crown  implied.  The  inconvenience 
suggested  by  Sir  Hugh  Cairns  as  likely  to  arise  from  so 
holding,  were  it  necessary  so  to  hold,  could  practically 
have  no  existence.  The  condition  of  parliamentary 
provision  is  usually  notified  to  Grovemment  contractors, 
for  services  of  a  continuing  character,  by  covenants  like 
the  one  before  us.  When  not  so  notified  the  occurrence 
of  the  alleged  inconvenience — such  are  known  to  be  the 
justice  and  the  honour  of  Parliament — is  too  improbable 
to  induce  any  of  the  Queen's  subjects  to  forego,  when 
the  opportunity  offers,  the  advantages  of  a  good  Govern- 
ment contract.  But,' inconvenient  or  not,  so  it  is,  and 
in  matters  sometimes  of  higher  moment  than  Post  office 
or  Admiralty  contracts.  Even  in  treaties  with  foreign 
powers  involving  pecuniary  liabilities,  the  contracts  of  the 
Crown  are  conditional  on  the  acceptance  of  the  Crown's 
engagements,  and  the  supply  of  the  required  funds  by 
Parliament.  But  a  few  years  ago  the  fulfilment  of  a 
treaty  between  Her  Majesty  and  an  ally  and  co-bdli- 
gerent  for  the  guarantee  of  a  loan  contracted  by  him, 
was  imperilled  on  the  only  point  on  which  legally  or 
constitutionally  it  could  be  imperilled — the  money  points- 
in  Parliament,  and  saved  only  by  a  majority  of  three. 
It  was  beyond  the  power  of  the  Commissioners,  as  the 
suj^liant  must  have  known,  to  contract  on  behalf  of 
the  Crown  on  any  terms  but  those  by  which  this  cjve- 
nant  is  restricted  and  fenced.  I  am  of  opinion  that  the 
providing  of  funds  by  Parliament  is  a  condition  prece- 
dent to  its  attaching.  A  most  important  department  of 
the  public  service,  however  negligently  or  inefficiently 


Churohwabd 
The  QuKEN. 
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1865.        conducted^  would  be  above  the  control  of  Farliament 
were  it  otherwise. 

*  Sir  Hugh  Cairns  has  pressed  upon  us  the  argu- 
ment that^  if  the  covenant  of  the  Commissioners  to 
employ  the  suppliant  were  conditional  on  the  provi- 
ding by  Farliament  of  the  funds  required  for  his 
payment,  the  clause,  which  enables  the  Commissioners 
to  determine  the  contract  without  notice  in  case  of  its 
assignment  by  the  suppliant,  would  be  unnecessary.  But 
the  funds  for  services  of  this  kind  are  voted  and  appro- 
priated before  the  services  to  which  they  are  applicable 
have  been  rendered,  and  that  clause,  as  it  seems  to  me, 
is  intended  chiefly,  if  not  wholly,  to  apply  to  the  case 
of  the  suppliant*s  contract  being  assigned  by  him  during 
a  period  for  which  Parliament  has  made  pecuniary 
provision. 

I  think  also  that  the  enactment  in  one  or  both  of  the 
Acts  pleaded  by  the  Attorney  General,  that  no  part  of  the 
respective  sums  of  950,000/.  and  860,276/1,  voted  by 
Farliament  in  the  Sessions  of  1863  and  1864  to  defray 
the  charge  of  the  Fost  office  packet  service,  shall  be 
applicable  or  applied  in  or  towards  making  any  pay- 
ment in  respect  of  the  period  subsequent  to  the  20th  of 
June,  1863,  to  Mr.  Joseph  George  Churchward,  or  to 
any  person  claiming  under  his  contract  of  the  26th 
Jpril,  1859,  with  the  Commissioners  of  Her  Majesty's 
Admiralty,  is  proprio  vigore,  and  independently  of  the 
construction  of  the  contract,  a  sufficient  answer  to  this 
petition.  The  Commissioners  of  the  Admiralty  could 
not  probably  bind  Her  Majesty  by  contracts  inconsistent 
with — nor  can  Her  Majesty  possibly  do  right  to'  her 
subjects  in  violation  of — the  express  provisions  of  an 
Act  of  Parliament 
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On  the  demurrer  therefore  also  to  this  third  plea       1865. 

judgment,  in  mj  opinion,  must  be  for  the  Crown.  Ghukchwakd 

▼. 
The  QvBBir. 

Lush  J.  The  only  question  for  Our  decision  is 
whether  a  covenant  on  the  part  of  the  Crown  is  to  be 
implied  to  employ  the  suppliant  to  carry  the  mails  for 
eleyen  years,  during  which  the  contract  was  to  continue, 
and  that  without  qualification  or  condition.  It  is  admitted 
that  there  is  no  express  covenant  to  that  effect.  The 
only  express  covenant  on  the  part  of  the  Crown  is  that 
in  consideration  of  the  suppliant  performing  the  cove- 
nants and  agreements  on  his  part,  which,  in  substance, 
are  that  he  would  always  have  vessels  ready  to  convey 
the  mails,  and  would  convey  in  them  such  mails  as  he 
should  be  required  to  convey,  the  Crown  would  pay 
him  18,000/.  a  year  for  eleven  years  out  of  moneys  to 
be  provided  by  Parliament,  that  is,  if  Parliament  would 
provide  the  money.  It  is  said  that  from  some  part  of 
the  agreement  we  are  to  imply  a  covenant  that  the 
Crown  would  employ  the  suppliant  during  the  whole  of 
the  time  without  any  qualification  or  condition.  In 
dealing  with  formal  contracts  containing  stipulations  on 
both  sides,  in  which  each  party  professes  to  express 
what  obligations  he  intends  to  undertake,  the  Court 
ought  to  be  extremely  cautious  before  they  arrive  at  a 
conclusion  that  the  parties  intended  more  than  they  have 
plainly  expressed.  In  order  to  imply  a  covenant,  though 
no  formal  technical  phraseology  is  required,  the  intention 
should  be  manifest  to  the  judicial  mind,  and  there 
should  be  also  in  the  instrument  words  capable  of 
sustaining  the  meaning  sought  to  be  implied  from  them. 
Now  if  there  had  been  in  these  articles  of  agreement  any 
words  which  would  admit  of  the  construction  contended 

VOL.  VI.  3   L  B.   &  8. 
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1865.       ^^^  ^7  ^^®  suppliant^  I  should  haye  sought  for  and 
Churchwabd  ^^P^^   almost    any  other   meaning  of  which   they 
V.  were  susceptible  rather  than  that,  because  I  think  it 

uBBN.  ^  £^  ^Y^^  highest  degree  improbable  that  any  department 
of  the  Government  would  affect  to  bind  the  Crown  to  a 
given  course  of  action  for  a  series  of  years  in  the 
management  of  any  branch  of  the  public  service^ 
especially  one  for  which  they  had  to  apply  to  Parliament 
annually  for  supplies,  without  reserving  the  right  of 
putting  an  end  to  it  if  the  public  service  should  so 
require  or  Parliament  disapprove  of  it  Another  serious 
objection  to  implying  such  a  covenant  is  that  it  would 
be  inconsistent  with  the  express  covenant  on  the  part  of 
the  Crown  to  pay  the  18^000/.  out  of  moneys  to  be  pro- 
vided by  Parliament,  whether  Parliament  sanctioned  it 
or  not ;  because  such  a  covenant  would  make  the  Crown 
liable  to  pay  in  the  shape  of  damages  for  not  allowing 
the  services  to  be  performed  what  the  Crown  has  pro- 
tected itself  firom  being  compelled  to  pay,  without  the 
sanction  of  Parliament,  even  if  the  services  had  been 
performed.  But,  further,  looking  at  the  articles  of 
agreement,  there  is  no  expression,  phrase  or  word  upon 
which  any  such  construction  can  be  raised.  I  am  satis- 
fied that  the  Commissioners  did  not  intend  any  such 
thing,  but  on  the  contrary  intended  the  contract  on 
their  part  to  be  conditional  for  its  continuance  on  the 
continued  sanction  of  Parliament,  and  when  that  was 
withdrawn  the  contract  on  the  part  of  the  Crown  came 
to  an  end;  and  I  think,  by  necessary  consequence,  the 
contract  on  the  part  of  the  suppliant  also  came  to  an 
end.  For  these  reasons,  I  am  of  opinion  that  the 
judgment  should  be  for  the  Crown. 

Judgment  for  the  Crown. 
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1865. 


Dearden,  appellant,  Townsend,  respondent. 


The  RaQways  aauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  20., 
by  sects.  108,  109,  empowers  railway  Companies  to  make  regulations  for 
zegnlating  the  traTelling  upon  the  railway  and  for  better  enforcing  the 
observance  of  such  regumtions  to  make  bye  laws  not  repugnant  to  the 
prorisiona  of  that  Act.  By  sect.  103,  if  any  person  travel  in  any  car- 
riage without  having  previously  paid  his  fare,  and  with  intent  to  avoid 
payment  therfH)f|  or,  having  paid  his  fare  for  a  certain  distance,  know- 
inglpr  and  wilfully  proceed  beyond  that  distance  without  previously 
naying  the  additional  fare,  and  with  intent  to  avoid  payment  thereof, 
he  sh^  forfeit  a  sum  not  exceeding  5/1,  to  be  imposed  in  the  bye  law  as 
a  penalty.  A  railway  Company  made  a  bye  law  by  which  no  passeneer 
was  to  enter  a  carriage  or  travel  therein  without  having  first  paid  his 
fare  and  obtained  a  ticket,  which  he  was  to  shew  whenever  required, 
and  to  deliver  up  upon  demand ;  and  any  passenger  not  producing  or 
not  delivering  up  his  ticket  was  to  pay  the  fiEu-e  from  the  place  whence 
the  train  originally  started,  and  in  default  forfeit  a  sum  not  exceeding 
40».  A.  took  a  return  ticket  finom  E,  to  8.  and  back :  he  travelled  to  S. 
and  back,  but  instead  of  getting  out  at  E.  went  on  to  N,  without  taking 
a  fresh  ticket.  When  he  got  out  at^.  he  shewed  his  return  ticket 
to  £,  and  offered  to  pay  the  fiire  from  E,  to  N.  The  fare  from  S.  to  N. 
was  demanded,  which  he  refused  to  pay.    Held, 

1.  That  the  bye  law  applied  only  to  a  person  who,  having  a  ticket, 
wilfully  refused  to  produce  or  deliver  it  up ;  and  therefore  A,  was  not 
within  it. 

2.  That  if  the  b^e  law  extended  to  a  person  travelling  in  a  carriage 
without  having  paid  for  and  obtained  a  ticket,  without  an  intention  to 
defraud  the  Company,  it  was  void  as  being  repugnant  to  stat.  8  &  9 
Vict.  c.  20.  s.  103. 


Saturday, 
Novrmber  1 1  th. 

Bailways 
Clauses  Con- 
solidation Act, 
1845,  8  #  9 
Vict,  c.  20., 
ss.  103.  108, 
109. 

Bye  law. 
Travelling 
toithout  ticket. 
Intention  to* 
defraud. 


r^ASEJstated  under  stat.  20  &  21  Vict  c.  43. 

The  appellant  is  the  station  master  of  TheLanca* 
shire  and  Yorkshire  Railway  Company,  at  their  station 
in  Newchurchf  in  Rossendak,  in  the  county  of  Lancaster. 
The  respondent  is  a  gentleman  residing  at  Rossendale. 

At  a  Petty  Sessions  holden  at  Rawtenstall^  in  that 
county,  an  information  preferred  by  the  appellant,  as 
agent  of  7%tf  Lancashire  and  Yorkshire  Railway  Com- 
pany,  against  the  respondent,  was  heard  and  deter- 
mined. The  information  alleged  that  the  respondent, 
3  L  2 
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1865.       ^^'  ^y  *^®  suppliant,  I  should   have   sought  for  and 
Churchwaed  ^^P^^   almost    any  other   meaning   of  which  thej 
V.  were  susceptible  rather  than  that,  because   I  think  it 

^^™^'    is  in  the  highest  degree  improbable  that  any  department 
of  the  Government  would  aflTect  to  bind  the  Crown  to  a 
given  course  of  action  for  a  series  of  years  in  the 
management  of    any  branch  of   the    public  service, 
especially  one  for  which  they  had  to  apply  to  Parliament 
annually  for  supplies,  without  reserving  the  right  rf 
putting  an  end  to  it  if  the  public  service  should  so 
require  or  Parliament  disapprove  of  it   Another  serious 
objection  to  implying  such  a  covenant  is  that  it  would 
be  inconsistent  with  the  express  covenant  on  the  part  of 
the  Crown  to  pay  the  18,000/.  out  of  moneys  to  be  pro- 
vided by  Parliament,  whether  Parliament  sanctioned  it 
or  not  j  because  such  a  covenant  would  mate  the  Crown 
liable  to  pay  in  the  shape  of  damages  for  not  allowiag 
the  services  to  be  performed  what  the  Crown  has  |iro* 
tected  itself  from  beiug  compelled  to  pay,  without  the 
sanction  of  Parliaaient,  even  if  tlie  services  had  b&m 
performed.     But,   further,   looking  at  the  articlef  of 
agreement,  there  is  no  expresision,  phrase  or  word  upon 
which  miy  such  coRstruction  can  be  raited.    I  Am  wifif- 
fied  that  tlie  Comraissionera  did  not  intend  any  iiieh 
thing,   but    on   the  contrary  intended  thti  ooutrafrt  im 
their  part  to  be  conditional  for  iU  mutimmico  ou  the 
continued  sanction  of  Parliament,  aiid  whea  timt  wii 
withdrawn  the  contract  on  the  pan  of  the  Cmim  came 
to  an  end ;  and  I  think,  h      -—^^^  mmBqtmefi,  Ih^ 
contract  on  the  part  of  slto  mmf-  ii^"^ 

end.      For  these  reaio 
judgment  should  bo  foj 
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Dearden,  appellant,  Towhsekd.  reFpojL 

The  Bailwajs  Clauses  ConsolidatioD  Act,  I'«4'    -  i        . 
by  sects.  108,  109,  empowers  railwaj  Compani^r-  •    a.^  -  -^ 
legolating  the  trareUioff  upon  the  railwaj  aii.  i  -  ^.  -    ^.    -^ 
obserrance  of  such  regaktions  to  make  bv^  ja*-  :-      -     _  i  " 
provisions  of  that  Act.    By  sect  1U3,  if  inr  prr-      •-.        .   .     ^ 
riage  without  having  previously  paid  hie  fart  a„    r        :.  .-r 
payment  ther*»f;  or,  havint  paid  his  fare  Ivr  &  rrr-i     J.  ^       ^. 
inglj  and  wilfidly  proceed  beyond  that  fi^tsiA^-   •   .  . 
paying  the  additional  fare,  and  with  intent  ♦    c  .      .^«.-»-      ^.  - 
he  shall  forfeit  a  sum  not  exceeding  y.,  t    '^  lii.   ^     *    .  ^   . 

a  penalty.  A  railway  Company  made  a  ip\.  i»«        ♦.     '      \,^.  1 
was  to  enter  a  carriage  or  travel  thcreii.  w:u, ...    i^  ^ . 

fare  and  obtained  a  ticket,  which  he  wai-   i    ...,r    ^ 
and  to  deliver  up  upon  demand;  anc  an-  uai^p^t^ 
not  delivering  up  his  ticket  wa*  to  pav  ::     u*.. 
the  train  originally  started,  and  ii.  a«iai-  i    i*-  ^       «, 
40*.    A.  took  a  return  ticket  from  t.  v       e^  .  *      *— '   • 

and  back,  but  instead  of  getting  ont  a:  /    vts-    • 
a  firesh  ticket      When  he  got  oir  «-  J     ^    ^,^^. 
to  £L,  and  offered  to  pay  the  fart  irtm  L  ^        ' '  ^     *1 .      * 
was  demanded,  which  he  zefiiited  i<  pa-      L.        --     »'^ 

1.  That  the  bye  law  Bppli«i  oli    ;'      ^^     , 

wilfuDy  refused  to  prodnoe  or  dtaj>«'  1    ,.      ^  ''    '         *"* 

within  it  ^     ,^  ^       ^^     , 

2.  That  if  the  l^e  Ittw  e&aMkfC  ^  ^ 
without  having  paid  for  and  otna^iMf 
defraud  the  Comnj^  it  war  t«k. 
F«?<.  c.  20.  «.  ictf. 


TheappdSaiiti0iiii:4HAM'4iitt.^^ 


in  Newchurclu  m  W^m  nygr    -*  .fc^— 

At  a  F    - 
cx^unt^^  an   iiifciBMi^  j     ^  ^ 

agcut  of  2%  fiaii,ii  ^  T  y  (1 

tor 


pans,    Hgniltfl  *rM||' 


tniiicfL    '^'^  ttim^Mi    ^^^V      l  ^^^^ 


/ 
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1805.  'being  a  passenger  in  a  carriage  upon  the  Lancashire 
Deasdut  *^^  Yorkshire  Railway,  belonging  to  The  iMncashire 
TowNWKD  ^"^  Yorkshire  Railway  Company^  did  not,  on  being 
required  so  to  do  by  the  guard  or  other  servant 
of  the  railway  Company  authorized  to  collect  tickets, 
produce  and  delirer  up  before  leaving  the  Company's 
premises,  upon  demand,  at  the  Newehurch  Station  upon 
the  railway,  his  ticket  as  a  passenger  by  the  train, 
to  wit,  from  the  Ewood  Bridge  Station  upon  the 
railway  to  the  Newehurch  Station,  nor  did  he  pay  the 
fare  from,  the  place  whence  the  train  originally  started, 
to  wit,  from  Salford^  in  that  county,  on  being  re- 
quired so  to  do,  contrary  to  the  bye-laws  made  pursuant 
to  the  several  Acts  of  Parliament  relating  to  Hie  Lan- 
cashire and  Yorkshire  Railway  Company.  The  justices 
dismissed  the  information  upon  the  ground  that  the 
bye-law  after  mentioned  did  not  apply  to  the  case. 

The  Lancashire  and  Yorkshire  Railway  Company  had 
duly  made  and  published,  under  the  powers  of  the  Com- 
pany and  of  the  various  statutes  relating  to  the  same, 
divers  bye-laws  for  the  regulation  of  their  several'lines 
of  railway,  and  the  bye-law  upon  which  the  chai^  was 
framed  was  in  the  words  following: — "Bye  law  1.  No 
passenger  will  be  allowed  to  enter  any  carriage  used  on 
the  railway,  or  to  travel  therein  upon  the  railway,  without 
having  first  paid  his  fare  and  obtained  a  ticket,  or  (as 
the  case  may  be)  without  having  first  paid  for  and  ob- 
tained a  contract  or  season  ticket  giving  him  authority 
to  travel  during  a  stipulated  period  of  time.  Each  pas- 
senger, on  payment  of  his  fare  or  the  price  of  his  con- 
tract or  season  ticket,  will  be  furnished  with  a  ticket 
specifying  the  class  of  carriage  and  the  distance  for 
which,  or  places  for  travelling  between  which,  the  pay- 
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ment  has  been  made,  which  ticket  (whether  a  contract        1865. 
or  season  ticket  or  otherwise)  such  passenger  is  to  shew      Dea&dbn 
whenever  required  by  the  guard  in  charge  of  the  train     xowbbkhd. 
or  some  other  servant  of  the  Company,  and  which  ticket 
(if  other  than  a  contractor  season  ticket)  sach  passenger 
is  also  to  deliver  up  before  leaving  the  Company's  pre- 
mises, upon  demand,  to  the  guard  or  other  servant  of 
the  Company  authorized  to  collect  tickets.    Any  pas- 
senger not  produdng  his  ticket  as  aforesaid  (whether 
it  be  a  contract  or  season  ticket  or  otherwise),  or  any 
passenger  not  delivering  up  his  ticket  as  aforesaid  (if  it 
be  other  than  a  contract  Or  season  ticket),  will  be  required 
to  pay  the  fare  from  the  place  whence  the  train  originally 
started,  and  in  default  of  payment  thereof  shall  forfeit 
and  pay  a  sum  not  exceeding  forty  shillings.'^ 

The  Company  are  the  proprietors  of  a  line  of  railway 
between  (amongst  other  places)  the  towns  of  Salford 
and  Netochurch,  both  in  the  county  of  Lancaster.  Upon 
that  line  of  railway  and  between  those  towns  there  is  a 
station  called  Ewood  Bridge,  from  which  the  Company 
have  been  in  the  habit  of  issuing  return  tickets  at 
reduced  fares  to  Salford  and  back.  The  respondent, 
upon  the  day  mentioned  in  the  information,  duly  took 
at  Ewood  Bridge  a  return  ticket  of  the  first  class  thence 
to  Salford  and  back.  He  travelled  upon  the  line  of 
railway  to  Scdford  and  returned  thence  upon  the  return 
journey:  instead  of  alighting  at  Ewood  Bridge,  and 
delivering  up  at  that  station  his  return  ticket,  he  pro- 
ceeded in  company  with  a  friend  in  the  train  to  New^ 
church,  without  rebooking,  or  obtaining  a  fresh  ticket  or 
the  leave  of  any  of  the  Company's  officers.  No  demand 
was  made  upon  him  at  Ewood  Bridge  by  any  person  for 
the  production  or  delivery  up  of  apy  ticket.     On  the 
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1865.  arrival  of  the  train  at  Newchurch  the  respondent  pro- 
DeardbT"  ^"^^^  ^^^  delivered  up  to  the  authorized  servant  of 
-,     ^;  the  Company,  his  return  ticket  from  Salford  to  Ewood 

Bridge^  and  then  tendered  to  him,  in  addition,  the 
full  local  fare  charged  by  the  Company  for  the  con- 
veyance of  a  first  class  passenger  between  the  two  stations 
of  Ewood  Bridge  and  Newchurch^  but  the  same  was  re- 
fused. The  respondent  did  not  produce  or  deliver  up 
any  ticket  authorizing  him  to  travel  to  Newchurch,  or 
any  ticket  whatever,  other  than  the  return  ticket ;  and 
upon  delivering  up  to  the  Company's  servant  the  return 
ticket,  stated  to  him,  as  the  fact  was,  that  no  other 
ticket  issued  by  the  Company  was  in  his  possession. 
The  authorized  officer  of  the  Company  thereupon 
demanded  from  the  respondent  the  amount  of  the  fare 
from  Salford,  the  place  whence  the  train  had  originally 
started,  to  Newchurch,  which  the  respondent  refused  to 
pay.  The  respondent  repeatedly  offered  to  the  officer  the 
full  first  class  fare  firom  Ewood  Bridge  to  Newchurch,  and 
was  always  ready  and  willing  to  pay  the  same  to  the 
Company.  Thero  was  no  intention  on  his  part  to  defraud 
the  Company,  nor  was  any  such  intention  charged  in  the 
information. 

The  question  for  the  opinion  of  the  Conrt  was, 
whether  the  determination  of  the  justices  in  dismissing 
the  information  was  erroneous  in  point  of  law. 

Gray  (Pcpe  with  him),  for  the  appellant. — The  Railways 
Clauses  Consolidation  Act,  1845, 8  &  9  Vict.  e.  20.  s.  108., 
empowers  the  Company,  subject  to  the  provisions  and  re- 
strictions in  that  and  the  special  Act,  to  make  regulations 
for  certain  specified  purposes ;  '*  And  generally,  for  regula- 
ting the  travelling  upon,  or  using  and  working  of  the  rail- 
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way."  Sect  109,  for  better  enforcing  the  observance  of  1866. 
those  regulations,  empowers  the  Company,  subject  to  dbabdik 
the  provisions  of  stat  8  &  4  Vict.  c.  97.  for  regulating 
railways,  to  make  bye  laws,  provided  they  be  not  repug- 
nant to  the  laws,  or  to  the  provisions  of  that  or  the 
special  Act ;  and  any  person  offending  against  any  such 
bye  law  shaU  forfeit  for  every  such  offence  a  sum  not 
exceeding  5/.,  to  be  imposed  by  the  Company  in  such 
bye  laws  as  a  penalty.  The  respondent  is  within  the 
bye  law  in  question.  The  object  of  prohibiting  a  person 
from  travelling  by  railway  without  having  obtained  his 
ticket,  and  of  requiring  him  to  produce  it  at  the  end  of 
his  journey,  is  to  inform  the  Company  of  the  distance 
which  he  has  travelled  and  the  place  from  whence  he 
started.  The  respondent  had  no  ticket  for  the  distance 
between  Etoood  Bridge  and  Newchurch,  and  as  respects  that 
distance  it  is  the  same  as  if  he  had  started  from  Ewood 
Bridge.  [Cockbum  C.  J.  If  the  guard  finds  a  passenger 
in  a  train  without  a  ticket  he  may  tell  him  that  he  must 
get  one  or  that  he  roust  leave  the  carriage.  Mellor  J. 
Is  the  bye  law  applicable  to  a  return  ticket?]  The 
distance  which  the  passenger  travels  should  be  covered 
by  his  ticket  [MeUor  J.  Strickly  speaking,  the  respond- 
ent ought  to  have  got  out  of  the  train  at  Ewood  Bridge 
and  procured  a  fresh  ticket  thence  to  NewchurchJ\ 
Suppose  the  fare  from  Salford  to  Newchurch  was  higher 
in  proportion  than  frt)m  Ewood  Bridge  to  Newchurch,  he 
would  by  the  mode  here  adopted  travel  from  Salford  to 
Newchurch  at  a  lower  rate.  He  might  not  have  time 
to  get  another  ticket  at  Ewood  Bridge  and  therefore 
ought  to  have  got  separate  tickets  from  thence  to 
Salford  and  from  Salford  to  Newchurch.  [Cochbum 
C.  J.    Can  a  person  be  convicted  under  this  bye  law 
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1865.  unless  he  intends  to  act  against  it?]  His  intention, 
Deardeh  which  the  Company  are  not  bound  to  inquire  into,  is 
TowOTBHD      ^°  ingredient  in  an  offence  against  the  bye  law.  In  Reg. 

V.  Frere  (a)  a  bye  law  similar  to  this  was  not  objected 

to  as  invalid. 

Ckasby  {Holher  with  him),  for  the  respondent — 
The  bye  law  which  treats  of  not  producing  or  not 
delivering  up  his  ticket  supposes  the  passenger  to  have 
got  a  ticket,  and  applies  only  to  the  case  of  a  passenger 
having  paid  his  fare  and  received  a  ticket  and  wilfully 
refusing  to  produce  or  deliver  it  up.  The  Company  are 
not  without  remedy  in  the  case  of  a  person  travelling 
without  having  paid  his  fare  and  obtained  a  ticket,  for 
Stat  8  &  9  Vict.  c.  20.  s.  103.  makes  it  an  offence  to  do 
so.  Moreover,  if  the  bye  law  bears  the  construction  con* 
tended  for,  it  is  void  as  being  repugnant  to  the  pro- 
visions of  Stat  8  &  9  Vict.  c.  20.  By  sect  109  the 
Company  are  empowered  to  make  bye  laws  not  repug- 
nant to  the  provisions  of  that  Act ;  and  by  sect.  103,  if 
any  person  travel  in  any  carriage  without  having 
previously  paid  his  fare,  and  with  intent  to  avoid  pay- 
ment thereof,  or  having  paid  his  tane  for  a  certain 
distance,  knowingly  and  wilfully  proceed  beyond  that 
distance  without  previously  paying  the  additional  fare, 
and  with  intent  to  avoid  payment  thereof  he  shall 
forfeit  a  sum  not  exceeding  5/.,  to  be  imposed  in  the 
bye  law  as  a  penalty.  The  Act  says  that  the  intention 
to  avoid  payment  shall  be  an  ingredient  in  the  offence, 
and  a  bye  law  which  excludes  such  intention  is  repug- 
nant  to  the  provisions  of  the  Act. 

(a)4E.f  B.  598. 
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Gray,  in  reply.— A  bye  law  providing  that  a  passenger        1866. 
sball  not  travel  on  the  railway  without  a  ticket,  and     Dbabdbh 
enforcing  that  provision  with  a  penalty^  is  a  reasonable     townsshi>. 
and  necessary  bye  law  for  regulating  the  travelling  npon 
the  railway.     iCochbum  C.  J.    The  bye  law  does  not 
make  a  passenger  amenable  to  a  penalty  if  he  travels 
without  a  ticket  por  if  he  travels  farther  than  the  ticket 
authorizes.     Mellor  J.    The  railway  Company  are  not 
at  liberty  to  change  the  fare  of  a  journey  of  ten  miles 
into  a  fare  for  a  journey  of   100  miles  because  a 
passenger  goes  farther  than  his  ticket  authorises.    Cock- 
bumC  J.  And  it  is  curious  that  under  sect  109  the  Com- 
pany would  not  recover  more  than  the  penalty  which 
the  bye  law  imposes.]     The  fare  might  be  recoverable 
by  other  means.   Sect.  103  does  not  mention  the  ticket 

CocKBURN  C.  J.  I  am  of  opinion  that  the  decision 
of  the  justices  was  right,  and  that  a  penalty  could  not 
properly  be  inflicted  under  this  bye  law.  The  respondent 
was  innocent  of  any  intention  to  defraud  the  Company : 
he  had  originally  intended  to  travel  only  from  Ewood 
Bridge  to  Salford  and  back^  but  circumstances  occurred 
to  change  his  mind^  and  on  his  return  from  Salford  he 
innocently  went  on  to  Newchurch,  where  he  told  the  guard 
that  he  was  ready  to  pay  the  full  fare  for  the  distance 
between  Ewood  Bridge- said  Newchurch.  The  present 
proceeding  was  instituted  because  he  declined  to  pay 
the  fare  from  Salford,  the  place  from  which  the  train 
originaUy  started.  Such  a  case  is  not  within  the  terms  of 
the  hye  law ;  the  right  construction  of  which  has  been 
propounded  by  my  brother  Mellor.  It  applies  to  the 
case  of  a  person  who^  having  taken  a  ticket  and  travel- 
ling with  it,  fails  to  conform  to  the  regulations  of  the 
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1865.  Company  in  respect  of  the  production  and  delivery  up 
Deabdbn^  of  i*  upon  demand.  If  the  bye  law  extended  to  such  a 
ToTOBBHD  ^^^^  ^  *^®  present  I  should  hold  that  it  was  bad  as 
being  repugnant  to  the  provisions  of  stat  8  &  9  Viet, 
c.  20.  Sect.  109  empowers  railway  Companies  to 
make  bye  laws  for  enforcing  the  regulations  made 
under  sect.  108  for  regulating  the  travelling  upon 
the  railway,  provided  these  bye  laws  be  not  repugnant 
to  the  provisions  of  the  statute ;  and  sect.  103  having 
in  express  terms  provided  for  the  case  of  a  person 
intending  to  evade  payment  of  the  fare  and  having 
made  such  intention  the  gist  of  the  offence,  if  a  Company 
in  making  regulations  for  the  traffic  firame  a  bye  law 
constituting  the  same  facts  an  offence,  and  strike  out 
so  material  an  ingredient  as  the  intention  to  defraud, 
they  would  legislate  in  contravention  of  the  statute.  If 
indeed  a  person  were  travelling  without  having  obtained 
a  ticket  and  with  the  intention  of  avoiding  payment  of 
the  fare,  the  Company  might  treat  him  as  if  he  had  a 
ticket  and  refused  to  produce  it,  and  so  within  the  bye 
law,  for  he  would  not  be  permitted  to  say  that  he  was 
without  a  ticket  with  the  intention  to  defraud  the 
Company.  But  this  bye  law  is  framed  on  the  assump- 
tion that  the  passenger  has  obtained  his  ticket,  and  can- 
not apply  to  a  person  who  has  not. 

Mellor  J.  On  examining  the  bye  law,  it  appears 
to  be  not  directed  or  intended  to  be  directed  against  a 
person  who  has  improperly  got  into  a  carriage  without 
having  obtained  a  ticket :  the  Company  may  turn  him 
out  of  the  carriage,  or  proceed  against  him  under 
sect.  103  of  Stat.  8  &  9  Vict.  c.  20.,  which  expressly 
provides  for  the   case  of  persons   travelling    without 
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paying  their  fare  and  intending  to  avoid  payment  1865. 
thereof.  Sect  108  gives  the  Company  power  to  make  Dbabdkh 
regulations  for  certain  specific  purposes^  the  last  of 
which  is,  '^  And  generally,  for  regulating  the  travelling 
upon,  or  using  and  working  of  the  railway ;''  and 
sect.  109  gives  the  Company  further  power  to  make 
bye  laws  for  enforcing  the  observance  of  those  regula- 
tions, provided  such  bye  laws  were  not  repugnant  to  the 
provisions  of  that  Act.  This  enactment  was  not  in- 
tended to  give  the  Company  power  to  make  a  bye  law 
by  which  a  person  travelling  without  a  ticket  bonfi  fide, 
either  accidentally  or  innocently,  without  any  intention 
to  avoid  payment  of  the  fare,  should  be  subject  to  penal 
consequences.  If  I  thought  this  was  the  true  con- 
struction of  the  bye  law,  I  should  hold  with  the  Lord 
Chief  Justice  that  it  was  beyond  the  scope  of  the 
authority  of  the  Company  to  make  it. 

Lush  J.  Stat.  .8  &  9  Vict  c.  20.  s.  103.  had  already 
provided  for  the  case  of  a  person  travelling  in  a  railway 
carriage  without  having  paid  his  fare,  and  also  for  the 
case  of  a  person  who,  having  paid  his  fare  for  a  certain 
distance,  knowingly  and  wilfully  continued  his  journey 
beyond  that  distance  with  the  intention  in  either  case 
to  defraud  the  Company.  Then  sect.  109  gives  the 
Company  power  to  make  bye  laws  to  enforce  the  regu- 
lations made  under  sect  108  for  regulating  the  travel- 
ling upon  the  railway.  And  if  the  Company  have 
made  a  bye  law,  the  effect  of  which  is  that  any  person 
who  having  paid  his  fare  to  a  certain  station  continues 
his  journey  beyond  it,  however  honestly,  should  pay  the 
fare  for  the  whole  distance  the  train  had  travelled,  and 
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1865.  in  default  of  payment  be  subject  to  a  penalty^  it  would 
Dkabdsh  be  void  because  in  contravention  of  sect.  103,  which 
TowNBEHD.  XQ&l^^  it  an  offence  only  if  the  passenger  continues  to 
travel  with  intent  to  defiraud.  The  Company  having 
determined  that  the  traffic  should  be  r^ulated  by  ftur- 
nishing  passengers  with  tickets,  it  was  necessary  to 
determine  what  was  to  be  done  with  the  tickets :  the  first 
part  of  the  bye  law  in  question  provides  that  no  passenger 
shall  enter  a  carriage  without  having  paid  his  fare  and 
obtained  a  ticket;  but  nothing  is  said  as  to  what  is  to 
be  done  if  a  person  enters  a  carriage  without  a  ticket: 
sect  103  had  provided  for  that,  and  at  common  law  the 
Company  would  be  entitied  to  recover  the  fare  if  a 
person  was  in  a  carriage  without  a  ticket  and  had  not 
pi^d  his  fare.  The  bye  law  then  applies  to  the  ticket 
with  which  the  passenger  is  to  be  furnished,  and  the 
last  clause  of  it  provides  that  at  the  end  of  the  journey 
he  is  to  deliver  up  his  ticket  which  they  suppose  him  to 
have,  and  if  he  does  not  do  so  he  is  to  pay  the  full  fare 
for  the  journey  which  the  train  has  travelled.  That  is 
the  true  meaning  and  reasonable  construction  of  the 
bye  law ;  and  therefore  it  does  not  apply  to  the  present 
case.     Any  other  construction  would  make  it  void. 

Judgment  for  the  respondent. 
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[1866.] 


Tabneb  against  Walkeb.  xFndav 

June  8th.] 


The  defendant  published  a  handbill  stating  that  watches  and  jewellery 
described  therein  had  been  stolen  from  his  shop,  and  that  a  reward  of  SetDard  for 
2501.  would  be  gixen  to  any  person  who  would  give  sudi  information  as   am^rehension 
shoidd  lead  to  the  apprehension  and  conviction  of  the  thief  or  thieves,    of  thieves. 
The  burglary  was  committed  on  the  6th  February;   on  the  14th  E.    Information 
brought  one  of  the  watches  to  the  shop  of  the  plaintiff,  a  watchmaker,   leadina  to 
who  gave  information  to  the  defendant,  upon  wnich  B.  was  taken  into   apprehenston, 
custody  as  a  receiver.    While  in  custody  he  told  the  police  that  the 
thieves  would  be  found  at  a  certain  house,  where  two  of  them  were 
apprehended,  and  the  third  subsequently,  and  the  three  were  convicted 
of  the  burglary.    In  an  action  to  recover  the  reward :  Held,  per  Mellor 
and  Shee  J  J.,  Blackburn  J.  dubitante,  that  the  information  eiven  by 
the  plaintiff  was  not  too  remote  from  the  apprehension   and  convic- 
tion of  the  thieves,  and  that  it  was  properly  left  to  the  yxry  whether 
it  led  to  their  apprehension  and  conviction  within  the  meaning  of  the 
handbill. 

'T'HE  declaration  stated  that,  on  7th  February^ 
1865,  the  defendant  printed  and  published  a 
certain  handbill  and  advertisement  stating  that  cer- 
tain goods  therein  described  had  been  stolen  from 
the  shop  of  the  defendant.  And  the  defendant  there- 
by promised  that  a  reward  of  250/.  would  be  given 
to  any  person  who  would  give  such  information  as 
should  lead  to  the  apprehension  and  conviction  of  the 
thief  or  thieves.  And  that  a  further  reward  of  750/. 
would  be  paid  for  such  information  as  should  lead  to 
the  recovery  of  the  property,  or  in  proportion  to  any 
part  thereof  recovered,  and  that  information  was  to  be 
given  to  Inspector  Hamilton^  City  Detective  Police 
Office,  26,  Old  Jewry,  Averment :  that  the  plaintiff 
gave  such  information  as  led  to  the  apprehension  and 
conviction  of  the  thieves,  and  such  information  as  led 
to  the  recovery  of  part  of  the  property,  and  that  he  did 
all  things  necessary  to  be  done  by  him,  and  that  all 
VOL.  VI.  3  m  b.  &  I. 
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[1866.]      things  necessary  to  happen  happened  to  entitle  the 

Ta&nes      plaintiff  to  be  paid  by  the  defendant  the  rewards,  and 

Walub.     that  the  rewards  became  payable  by  the  defendant  to 

the  plaintiff,  and  that  the  time  for  the  defendant  to  pay 

the  same  to  the  plaintiff  had  elapsed,  yet  the  defendant 

had  not  paid  the  same. 

Pleas.  First.  To  so  much  of  the  declaration  as  related 
to  the  reward  claimed  by  the  plaintiff  for  haying  given 
such  information  as  led  to  the  apprehension  and  con- 
viction of  the  thieves :  that  he  did  not  give  such  informa- 
tion. Second.  To  so  much  of  the  declaration  as  related 
to  the  reward  claimed  by  the  plaintiff  for  having  given 
such  information  as  led  to  the  recovery  of  part  of  the 
property :  payment  of  1 IL  into  Court. 

Replication  to  the  second  plea,  that  the  sum  paid  into 
Court  was  not  sufficient. 

Issues. 

On  the  tjrial,  before  Blackburn  J.,  at  the  London 
Sittings  after  Michaelmas  Term,  1865,  it  appeared  that 
the  defendant  carried  on  business  as  a  jeweller  at  Na  68, 
Comhilly  in  the  city  of  London,  and  between  Saturday  the 
4th  and  Monday  the  6th  February^  1865,  his  shop  was 
burglariously  entered,  and  property  to  the  amount  of 
6000/.  stolen  therefrom.  On  Tuesday,  the  7th  February, 
the  defendant  issued  a  handbill  and  advertisement,  of 
which  the  following  is  a  copy : — 

"  jeiOOO  Reward.  Stolen  between  7.40  p.m.,  the  4th, 
and  8.30  a.m.  on  the  6th  February,  1865,  from  the  shop 
of  Mr.  Walker,  Watch  and  Chronometer  Maker,  68, 
Comhill,  the  following  property,  viz. :"  [here  followed 
a  long  list  of  watches  and  their  numbers,  and 
other  articles.]  At  the  foot  of  the  handbill  and 
advertisement  were  printed  the  following  words :  <-**  A 


V. 

Walkxb. 
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reward  of  250/.  will  be  given  to  any  person  who  will  give  [1866.] 
such  information  as  shall  lead  to  the  apprehension  and  Tamier 
conviction  of  the  thief  or  thieves ;  and  a  further  reward 
of  750/.  will  be  paid  for  such  information  as  shall  lead 
to  the  recovery  of  the  property,  or  in  proportion  to 
any  part  thereof  recovered.  Information  to  Inspector 
Hamilton,  City  Police  Detective  Office,  26,  Old  Jewry, 
E.a,  London,  7th  February,  1865." 

At  the  time  of  the  robbery  the  plaintiff  carried  on 
business  in  Clerkenwell  as  a  watchmaker  and  jeweller, 
having  a  shop.  On  the  14th  February  a  man  named 
RoberU  called  at  the  shop  of  the  plaintiff'  and  produced 
to  him  a  new  watch,  numbered  3781,  having  the  name 
of  Walker  partially  erased,  which  RoberU  wished  repaired, 
and  left  it  with  the  plaintiff,  and  said  that  he  had 
another  watch  similar  which  he  wanted  to  sell,  and  the 
plaintiff  appointed  to  see  him  in  the  afternoon  of  the 
same  day,  when  the  plaintiff  would  have  it  repaired,  and 
when  Roberts  was  to  bring  the  other  watch  with  him. 
Previously  to  the  time  appointed  the  plaintiff  called 
with  the  watch  left  with  him  by  Roberts  at  the  shop  of 
the  defendant  and  produced  the  same  to  a  son  of  the 
defendant,  who  managed  the  defendant's  business,  who 
identified  the  same  as  one  of  those  stolen  and  referred 
to  in  the  handbill  and  advertisement.  The  plaintiff 
then  informed  the  defendant's  son  of  the  appointment 
that  he  had  made  with  Roberts  for  the  afternoon  of  that 
day,  and  it  was  then  arranged  that  the  defendant's  son 
should  see  Inspector  Hamilton,  which  he  did,  and  an 
arrangement  was  made  that  Inspector  Hamilton  and 
other  officers  should  be  in  attendance  in  the  parlour  at 
the  back  of  the  plaintiff's  shop  at  the  time  appointed 
for  Roberts  to  call. 

3  M  2 
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[1866.]  Roberts  attended  at  the  plaintiffs  shop  in  the  after- 

Tabmbs  noon  of  the  14th  February,  1865,  and  was  then  taken 
Waulkb.  ^*^  custody  by  Inspector  Hamilton  in  consequence  of  a 
signal  given  by  the  plaintiff  and  previously  arranged 
with  Inspector  Hamilton^  and  another  watch  was  found 
upon  him  which  the  defendant  admitted  to  be  another 
of  the  watches  stolen. 

At  the  time  of  Roberts^s  arrest  no  person  had  been 
taken  into  custody  for  the  burglary. 

Roberts  was  taken  before  a  magistrate,  committed  for 
trial,  and  was  indicted  and  tried  jointly  with  three  other 
persons  on  the  12th  Aprils  1865,  at  the  Central  Criminal 
Court,  for  burglariously  entering  the  premises  of  the 
defendant.  Roberts  was  convicted  for  fieloniously  receiv- 
ing the  two  watches,  and  the  three  other  persons  were 
convicted  for  the  burglary.  The  plaintiff  did  not  give 
evidence  before  the  magistrate  or  at  the  triaL 

Roberts  was  examined  as  a  witness  on  behalf  of  the 
plaintiff,  and  stated  that  he  was  by  trade  a  weaver  and 
had  been  entrusted  with  the  two  watches  for  disposal ; 
also  that  he  had  desired  two  persons,  Mr.  and  Mrs.  Ade, 
to  call  upon  Inspector  Hamilton  and  inform  him  that  he, 
Roberts  J  wished  to  see  him. 

Mrs.  Ade  was  also  examined  as  a  witness,  and  stated 
that  on  the  17th  February^  1866,  she  had  requested 
Inspector  Hamilton  to  see  Roberts  at  Newgate. 

Roberts  stated  that  Inspector  Hamilton  and  Serjt. 
Foulger  came,  sat  down  and  took  down  in  writing  his 
information,  which  was  that  the  burglars  were  to  be 
found  at  an  eel-pie  shop,  Whitechapel  Road. 

The  police  oflScers  Serjts.  Moss^  Polter  and  Ranger 
on  the  24th  February,  1865,  arrested  two  of  the  bur- 
glars at  122  or  124  in  the  Whitechapel  Road,  and  found 
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there  a  large  quantity  of  the  stolen  property  mentioned  [1866.] 
in  the  placard,  and  immediately  afterwards  on  the  same  tarmmvl 
day  the  third  was  arrested  at  i?/y  Terrace,  Bow  Common,  waleeb. 
by  the  same  officers. 

One  of  the  police  officers  stated  that  he  was  under 
the  direction  of  the  Commissioner  of  the  City  of  London 
Police^  that  he  had  watched  the  eel-pie  shop  in  fFht^ 
chapel  Road  a  week  or  ten  days  before  the  24th 
February. 

Inspector  Hamilton  stated  that  the  information  com- 
municated to  him  by  Roberts,  which  he  took  down  in 
writings  was  that  he  had  heard  something  about  an  eel- 
pie  shop  in  the  fVhiteckapel  Road,  and  that  it  was  his 
duty  to  communicate  all  information  received  to  the 
head  of  the  police  of  the  city  of  London,  the  Conmiis. 
sioner,  and  that  he  did  communicate  this  information  to 
him^  and  that  Serjt.  Moss  was  under  him  (Inspector 
Hamilton);  and  Serjt.  Foulger  stated  that  the  arrest  of 
the  thieves  was  not  in  any  way  attributable  to  the  plain- 
tiff in  this  cause  or  to  information  given  by  Roberts,  and 
Foulger  stated  that  after  receiving  the  information  from 
Roberts  he  went  to  several  pie  shops  in  the  Whitechapel 
Road  and  watched  the  house  122  or  124  Whitechapel 
Road,  where  one  of  the  thieves  was  arrested,  and  that 
he  reported  ev&rj  night  to  Inspector  Hamilton  what  he 
did. 

The  learned  Judge  left  to  the  jury  the  question 
whether  the  plaintiff  gave  such  information  as  led  to 
the  apprehension  and  conviction  of  the  thieves,  pointing 
out  that  the  information  as  to  the  place  where  the 
thieves  would  be  found  was  given  by  Roberts,  and  that 
according  to  the  evidence  of  the  police  they  would 
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[1866.]      have  captured   the  thieves  without   the    information 

Tarnee      either  of  the  plaintiff  or  Roberts. 

Walkbb.  ^^®  i^7  found  a  verdict  for  the  plaintiff  for  250/., 
the  amount  of  the  reward  offered  for  the  apprehension 
and  conviction  of  the  thievesi  and  a  proportionate  part 
of  the  750/.,  the  jury  finding  that  the  thieves  were  found 
and  the  property  recovered  in  consequence  of  Boberis^B 
information. 

In  Hilary  Term,  1866,  a  rule  nisi  for  a  new  trial 
was  obtained,  on  the  ground  that  the  learned  Judge 
ought  to  have  directed  the  jury  that  the  evidence  in 
support  of  the  first  count,  so  fiur  as  related  to  the  claim 
for  the  250/.,  was  too  remote,  as  there  was  nothing  to 
shew  that  the  information  given  hj Roberts  after  his  arrest 
was  given  at  the  instance  of  the  plaintiff,  or  so  as  to 
entitle  the  plaintiff  to  say  that  he  supplied  information 
which  led  to  the  conviction  and  apprehension  of  the  thief 
or  thieves.  Second :  that  the  verdict  was  against  the 
evidence. 

Parry  Serjt  and  Laxton  shewed  cause. — The  evidence 
was  properly  left  to  the  jury.  The  question  is  whether 
the  information  given  by  the  plaintiff  did  not  substantiaUy 
lead  to  the  apprehension  of  the  thieves.  The  jury  found 
that  the  police,  in  apprehending  them,  acted  on  the  in« 
formation  given  by  Roberts,  as  to  the  place  where  they 
might  be  found ;  if  Roberts  gave  that  information  in  order 
to  obtain  his  release  from  custody,  stOl  he  would  not  have 
been  taken  into  custody  without  the  information  given  by 
the  plaintiff.  The  plaintiff  therefore  gave  such  information 
as  led  to  the  apprehension  and  conviction  of  the  thieves. 
The  term  '^ead  to''  contemplates  steps  being  taken  before 
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the  apprelienaion  is  effected.  In  Johnson's  Dictionary,  [1866.] 
amoug  the  meanings  given  to  it  as  a  verb  active  is — "  to  takhm 
guide ;  to  shew  the  method  of  attaining:''  and  as  a  verb  vVaIkeb. 
neater  ''to  go  first  and  shew  the  way/'  Here  are  only 
three  steps  between  the  information  given  by  the  plain- 
tiff and  the  apprehension  and  conviction  of  the  thieves. 
In  Smith  v.  Moore  (a)»  where  the  placard  offering  a 
reward  was  in  the  same  terms  as  this^  and  the  plaintiff, 
who  was  under  a  temporary  suspension  firom  his  office 
as  a  police  constable,  suspecting  B,  to  have  been  con- 
cerned in  the  robbery^  apprehended  him,  when  B.  volun- 
teered to  make  certain  disclosures  relating  to  the  affiiir  if 
something  were  given  him  to  eat  and  drink :  the  plaintiff 
communicated  this  to  a  sub-inspector  of  police,  who  took 
B.ion  public  house  and  gave  him  refreshment,  whereupon 
B,  made  a  voluntary  confession,  which  resulted  in  his  con- 
viction :  it  was  held  that  the  plaintiff  was  entitled  to  the 
reward.  Titidal  C.  J.  said,  p.  439,  "The  words  of  the 
placard  offering  the  reward  are  large  and  general  enough 
to  comprehend  every  mode  by  which  information  could 
be  conveyed  that  might  have  the  effect  of  discovering 
and  convicting  the  guilty  person/'  [Blackburn  J.  There 
the  plaintiff  took  B.  into  custody,  and  made  the  com- 
munication which  led  to  his  confession  and  subsequent 
conviction :  if  Roberts  had  been  the  thief  the  case  would 
be  in  point.  Here  the  committal  of  Roberts  to  prison 
was  not  for  the  purpose  of  getting  information,  but  on 
the  charge  of  being  a  receiver.]  Roberts  was  com- 
mitted on  the  charge  of  burglary;  it  was  only  an 
accident  that  he  was  convicted  as  a  receiver.  [Black- 
burn J.  I  have  a  difficulty  in  seeing  how  the  disclosure 
of  Roberts  can  be  considered  that  of  the  plaintiff 
(a)  1  C.  B.  438. 
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[1866.]  Mellar  J.  The  oflfer  of  the  reward  is  not  confined  to  the 
Xabnkr  procuring  the  apprehension  and  conviction.  Shee  J.  The 
yr^-  expression  "  lead  to''  does  not  mean  *'  suffice  for."    Mel- 

lor  J .  It  goes  farther  back  than  the  term  "  cause.''  The 
facts  in  Smith  v.  Moore  (a)  hardly  come  up  to  those  in  the 
present  case;  but  the  language  of  Tindal  C.  J.  is  large. 
Suppose  a  person  says  to  the  police,  if  you  apprehend 
A.  B.  you  will  find  the  stolen  property,  and  A.  B.  is 
apprehended  and  says  I  got  it  from  C.  D.  and  E.  F^ 
and  they  are  convicted,  the  original  information  leads  to 
the  conviction.  These  ofiers  of  reward  are  to  be  read 
with  reference  to  the  ordinary  machinery  of  justice. 
Shee  J.  If  the  plaintijBT  is  not  the  first  informer  and 
entitled  to  the  reward  as  such,  then  Roberts  the  receiver 
would  be,  which  is  absurd.]  The  police  could  not  avail 
themselves  of  the  information  given  them  by  Roberts 
in  order  to  recover  the  reward  because  it  is  their  duty 
to  do  all  in  their  power  to  discover  the  offenders;  the 
first  information  which  puts  the  proper  authorities  on 
the  track  is  that  which  is  intended  by  the  ofier  of 
reward. 

Digby  Seymour  {Pearce  with  him),  in  support  of  the 
rule. — The  communication  made  by  Roberts  was  merely 
an  accident  of  his  being  committed  to  prison :  it  was  not 
logically  or  naturally  connected  with  the  information 
given  by  the  plaintiff.  [Melhr  J.  The  apprehension 
of  Roberts  was  not  an  accident]  BesideSi  at  the  time 
he  was  put  in  prison  he  was  not  in  possession  of  the 
information  which  he  gave  to  the  police,  but  was  supplied 
with  it  by  other  persons,  that  he  might  make  use  of  it 
for  the  purpose  of  procuring  his  liberty.  [SAee  J.  If 
(«)  1  C.  B.  438. 
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the  persons  who  gave  the  information  to  Roberts  had  [1866.] 
given  it  to  the  police,  they  would  have  been  entitled  to  Tarnbr 
the  reward.]  Suppose  the  information  given  by  Roberts  WaIxkb. 
had  been  in  consequence  of  the  influence  of  an  ecclesias- 
tical director.  [Mellar  J.  It  was  natural  that  Roberts, 
having  some  of  the  stolen  property  in  his  possession, 
should,  when  apprehended,  give  information  about  the 
thieves,  in  order  to  clear  himself.  Blackburn  J.  K  the 
police  had  gone  to  Robert^ %  house,  and  thence  tracked  the 
burglars,  I  should  have  said  that  the  information  of  the 
plaintiff  had  led  to  their  apprehension  and  conviction. 
This  is  the  old  puszle  between  causa  causans  and  causa 
sine  qu&  non,  between  which  I  never  could  discover  the 
boundary.  Shee  J.  Does  not  the  term  **  lead  to''  exclude 
the  causa  causans  ?  Melhr  J.  Why  should  there  not 
be  a  chain  of  incidents  leading  to  the  apprehension  and 
conviction  of  the  burglars  ?  And  if  so,  it  is  not  material 
that  the  primary  link  is  farther  back.]  This  is  not  a 
continuous  chain  of  circumstances.  In  Smith  v. 
Moore  (a)  B.  gave  the  information  which  immediately 
led  to  the  discovery  of  the  offender.  Here  the  plaintiff 
gave  information  which  led  to  the  apprehension  of  the 
man  who  had  possession  of  the  stolen  property,  but  not 
to  the  apprehension  and  conviction  of  the  burglars. 
[He  cited  Williams  v.  Carwardine  (6),  Lancaster  v. 
tFalsh  (c).] 

Blackburn  J.  There  is  a  peculiarity  in  the  present 
case,  that,  this  being  a  rule  to  set  aside  the  verdict  on 
the  ground  of  misdirection  by  the  Judge  who  presided 
at  the  trial,  the  other  Judges  usually  deliver  their  judg- 

(e)  4Jlf.#fr.  16. 
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[1866.]  ments  first;  but  both  my  learned  brothers  are  of 
Tabhsb  opinion  that  I  was  right  in  leaving  the  case  to  the  jury 
Walkib.  ^  ^  ^^^'  whereas  I  am  inclined  to  think  that  I  was 
wrong.  By  the  terms  of  the  handbill  a  reward  was 
ofiered  "  to  any  person  who  will  give  such  information 
as  shall  lead  to  the  apprehension  and  conviction  of  the 
thief  or  thieves,"  and  a  further  reward  for  the  recovery 
of  the  stolen  property.  The  plaintiff  gave  information 
to  the  defendant  that  one  of  the  stolen  watches  had 
been  left  with  him  by  Roberts^  and  in  consequence  of 
that  information  Roberts  was  taken  into  custody  with 
two  other  of  the  stolen  watches  in  his  possession ;  he 
was  committed  to  prison  and  was  in  fact  a  receiver  with 
guilty  knowledge.  Under  those  circumstances  there  is 
no  doubt  that  the  plaintiff  gave  such  information  as  led 
to  the  recovery  of  those  two  watches.  Upon  that  part 
of  the  case  the  defendant  paid  into  Court  11/.,  and  the 
jury  found  that  was  enough. 

The  other  part  of  the  case  is  that  Boberts,  being  in 
prison,  having  information,  whether  obtained  while  there 
or  previously  comes  nearly  to  the  same  thing,  told  the 
police  not  who  the  thieves  were  but  that  they  would  be 
found  at  an  eel-pie  shop  named  by  him,  and  about  a  week 
after  they  were  apprehended  there  by  the  police,  and  upon 
them  and  in  the  house  of  one  of  them  a  considerable 
part  ofthe  stolen  property  was  discovered.  Thejuryfound, 
though  I  should  have  found  otherwise,  that  the  informa- 
tion given  by  Roberts  was  substantially  that  on  which 
the  police  went  to  the  eel-pie  shop ;  they  also  found 
that  Roberts  would  not  have  spoken  to  the  police,  or 
"  split"  as  it  is  termed,  if  he  had  not  been  in  custody— 
a  circumstance  which  was  due  to  the  information  given 
by  the  plaintiff.    That  information  therefore  was,  as 
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logicians  say,  the  causa  sine  qu&  non  of  the  conviction      [1866.] 
and  apprehension  of  the  bnrglars;  bat  is  it  the  causa  to       Tawwr 
entitle  the  plaintiff  to  recover  in  this  action?    At  the      wauub. 
trial  I  had  great  doubt  whether  it  was  not  too  remote  a 
cause ;  but  I  left  the  question  to  the  jury  whether  the 
plaintiff  had  given  such  information  as  led  to  the  appre- 
hension and  conviction  of  the  thieves,  pointing  out  that 
the  information  given  by  the  plaintiff  led  to  the  appre- 
hension of  Roberta  and  only  remotely  to  the  apprehen- 
sion of  the  thieves. 

The  question  is  whether,  there  being  evidence  that 
the  information  as  to  the  place  where  the  thieves  were 
to  be  found  was  given  by  Roberts  in  order  to  purchase 
his  release  from  custody,  I  should  have  left  that  as  I  did 
to  the  jury,  or  ought  not  to  have  told  the  jury  as  matter 
of  law  that  the  information  given  by  the  plaintiff  was 
too  remote.  And,  with  hesitation  and  the  self  discredit- 
ing fact  that  I  left  the  case  to  the  jury,  I  think  that  I 
ought  so  to  have  directed  them.  Lord  Bacon,  in  his 
maxims  of  the  law  (a),  refers  to  the  maxim  of  the  civil 
law,  '*  In  jure  non  remota  causa  sed  proxima  spectatur,'' 
and  explains  it  thus ;  ''  It  were  infinite  for  the  law  to 
judge  the  causes  of  causes,  and  their  impulsions  one  of 
another;  therefore  it  contenteth  itself  with  the  imme- 
diate cause,  and  judgeth  of  acts  by  that,  without  look- 
ing to  any  farther  degree."  This  is  the  rule  adopted 
by  the  English  law,  but  there  is  great  difficulty  in 
applying  it.  And  the  doubt  which  I  fed  in  the  present 
case  is  whether  the  information  given  by  the  plaintiff  is 
not  merely  the  cause  of  a  cause  and  the  impulsion  of 
one  cause  upon  another,  and  whether  the  apprehension 
of  the  thieves  at  the  eel-pie  shop  was  the  following  up 

(a)  Law  Traet9t  p.  35. 
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[1866.]  of  the  original  information  given  by  the  plaintiff  so  that 
Tarmwi  ^^  ca^^  ^  8«id  that  it  led  to  their  apprehension  and  con- 
Waulbb.  miction.  I  doubt  whether^  when  the  police  had  followed 
np  all  the  information  given  by  the  plaintiff,  and  had 
got  RdberU  into  custody,  the  information  given  by  him 
was  not  a  new  step  and  the  following  it  up  was  not 
starting  afresh  from  Roberts.  My  present  impression  is 
that  the  information  given  by  the  plaintiff  was  too 
remote.  I  do  not  think  it  is  necessary  that  the  information 
should  be  sufficient  to  convict  the  thieves  or  that  it 
be  legal  evidence  on  which  to  convict  them.  If  the 
police  had  set  to  work  and  tracked  the  watch  brought 
to  the  plaintiff's  house  by  Roberts  and  traced  it  to  the 
possession  of  one  of  the  tiiieves  and  so  apprehended 
him,  this  would  have  been  following  up  the  first  infor* 
mation;  or  if  the  plaintiff  had  told  the  police  what  the 
wife  of  one  of  the  thieves  had  said  as  to  the  place 
where  the  stolen  property  was,  and  they  had  gone  and 
seissed  it,  this,  though  not  legal  evidence,  would  have 
been  information  leading  to  the  apprehension  and  con- 
viction. I  hardly  dissent  from  my  brothers;  I  only 
have  so  much  doubt  that  I  think  the  plaintiff,  if  he 
desires  it,  should  have  leave  to  appeal  as  if  I  had 
reserved  the  point  at  the  triaL 

Mellob  J.  I  am  of  opinion  that  my  learned  brother 
could  not  properly  have  nonsuited  the  plaintiff.  We 
must  construe  the  handbill  issued  by  the  defendant  so 
as  to  give  full  effect  to  its  object,  which  was  to  induce 
persons  who  had  information  which  might  lead  to  the 
apprehension  and  conviction  of  the  thieves  to  come 
forward  and  give  it:  the  words  being  ''such  evidence 
as  shall  lead  to  the  apprehension  and  conviction  of  the 
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ihief  or  thieves;''   the  person  who  should  give  such      [1866.] 

evidence  is  to  have  the  reward.    Roberts  brought  one      tajuibr 

of  the  watches  to  the  plaintiff's  house^  and  he^  forming     ^j^^nu 

an  opinion  that  this  was  one  of  the  stolen  watches, 

arranged  with  Roberts  to  come  again ;  in  the  meantime 

he  went  to  the  defendant  and  to  the  police  and  gave 

information  to  them  that  Roberts  would  come  to  his 

house  with  some  of  the  stolen  watches;  the  police  were 

accordingly  ready,  and  Roberts  was   apprehended  with 

two  other  of  the  stolen  watches  upon  him.    Therefore 

the  information  which  the  plaintiff  gave  led  to  the 

apprehension  and  subsequent  conviction  of  Roberts^  who 

was  implicated  in  the  burglary,  so  far  as  being  a  receiver 

of  part  of  the  stolen  property.     My  brother  Blackburn 

thinks  that  if  the  police  had  upon  this  tracked  the 

watches  to  the  possession  of  the  thieves,  the  information 

given  by  the  plaintiff  would  have  entitled  him  to  claim 

the  reward.    And  it  is  difficult  to  see  why,  if  Roberts 

gave    informa.tion    which    rendered    that  unnecessary 

and  led  the  police  to  take  other  steps,  the  plaintiff's 

information  was  less  the  cause  of  the  apprehension  of 

the  thieves.    I  was  struck  by  the  point  taken  by  Mr. 

^9^y  Seymour  that    the    disclosure  by  Roberts  was 

accidental,   and  depended   upon  circumstances  which 

occurred  after  he  was  committed  to  prison.     But  this 

is  not  made  out  clearly  on  the  evidence;  it  may  be 

that  Roberts  made  the  visit  of  his  friends  an  excuse  for 

giving  the  information,  and  that  what  was  said  by  him 

was  in  order  to  make  it  appear  as  much  as  possible  that 

he  was  not  implicated  in  the  robbery.   However  that  may 

be,  that  was  a  question  which  could  not  be  withdrawn 

firom  the  jury,  and  must  be  considered  by  them  with 

the  other  circumstances.     Here  a  person  implicated  in 
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[186G.]  ^hc  matter^  being  apprehended  on  infonnation  given  by 
Tabivu  *^®  plaintiff,  from  reasons  naturally  operating  upon  his 
Walksb  ^^^  S^^^  further  information  upon  which  the  thieves 
were  apprehended.  I  think  my  brother  Blackburn  was 
correct  in  not  treating  the  remoteness  of  the  informa- 
tion given  by  the  plaintiff  as  ground  of  nonsuit,  but  in 
leaving  the  case  to  the  jury  with  observations  upon  it 
as  an  element  for  them  to  consider,  and  asking  them 
upon  the  whole  evidence  whether  the  plaintiff  had  given 
such  information  as  led  to  the  apprehension  and  conviction 
of  the  thieves.  Therefore  I  am  of  opinion  that  the 
right  course  was  taken  at  the  trial,  though  I  express 
that  opinion  with  diffidence  when  the  presiding  Judge 
entertained  a  doubt  which,  during  the  argument,  has  be- 
come stronger.  No  further  time  or  consideration  would  be 
of  use,  for  I  do  not  share  that  doubt,  and  am  of  opinion 
that  on  the  ground  on  which  the  rule  has  been  argu^ 
there  was  a  case  for  the  juiy;  but  I  agree  that  the 
defendant  may  have  leave  to  appeal  if  he  thinks  fit  to 
do  so. 

Shee  J.  The  question  is  if,  on  the  &cts  stated 
by  my  brother  Mellor,  my  brother  Blackburn  was 
right  in  leaving  it  as  a  question  to  the  jury  whether 
the  information  given  by  the  plaintiff  led  substantially 
to  the  apprehension  and  conviction  of  the  thieves,  or 
whether  he  ought  not  to  have  told  the  juiy  that  the 
information  was  too  remote  a  cause  of  the  apprehension 
and  conviction  of  the  thieves  to  entitle  the  plaintiff  to 
recover  the  reward  which  had  been  offered.  I  think 
that  my  brother  Blackburn  was  right  in  leaving  the 
question  to  the  jury,  and  that  he  could  not  with  pro- 
priety have  nonsuited  the  plaintiff.   I  was  at  first  struck 


XXIX.  VICTORIA.  885 

with  the  argument  of  Mr.  Digby  Seymour  that  Roberts  [1866.] 
when  apprehended  did  not  appear  to  have  knowledge  tabnbr 
who  the  thieves  were  or  where  they  were  to  be  found.  Walkbb. 
It  is  doubtful  whether  he  had  that  knowledge  at  the 
time  of  his  commitment  or  acquired  it  while  he  was 
in  prison.  However  that  may  be^  he  was  so  connected 
with  the  burglary  that^  by  reason  of  his  possession  of 
part  of  the  stolen  property  recently  after  the  bur- 
glary, he  might  have  been  charged  with  and  convicted 
of  felony.  And,  being  so  implicated  in  the  matter,  he 
was  exceedingly  likely  to  tell  all  he  knew  in  order  to 
save  himself  from  punishment.  The  plaintiff,  having 
given  information  which  led  to  the  apprehension  of  the 
man  who  probably  when  he  was  apprehended,  and 
certainly  after  his '  apprehension,  knew  all  about  the 
burglary,  gave,  in  my  opinion,  substantial  information 
which  led  to  the  apprehension  and  conviction  of  the 
thieves.  The  information  which  is  the  first  cause  of  the 
inquiries  which  produce  the  apprehension  and  conviction 
of  the  thieves  is  that  which  leads  to  their  apprehension 
and  conviction  within  the  fair  meaning  of  the  words  in 
the  offer  of  reward ;  they  do  not  mean  the  information 
which  shall  suffice  for^  but  the  information  which  shall 
conduce  to  the  apprehension  and  conviction.  Therefore 
I  am  of  opinion  that  my  brother  Blackburn  would  not 
have  been  justified  in  nonsuiting  the  plaintiff. 

Rule  discharged,  with  leave  to  appeal  (a). 

{a)  The  defendai^t  has  appealed. 
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1865. 


^bS^isth.  ^^^^^^^  against  The  Emperor  Life  Assurance 
7  Society. 

Particulars  of 
demand* 

Life  insurance.       In  an  action  on  a  policy  of  insnrince  one  of  the  questions  put  as  the 

Symptofns  of      basis  of  the  proposal  was,  whether  the  deceased  had  ever  been  afflicted 

disease.  with  or  had  any  symptoms  of  any  complaint.    The  defendant  having 

pleaded  that  this  was  untrae,  as  the  deceased  had  had  disease  of  the 

stomach,  the  Court  compelled  the  defendant  to  deliver  to  the  plaintiff 

particulars  of  those  symptoms. 

TN  an  action  on  a  policy  of  insurance  on  the  life  of 
John  Mason,  the  declaration  alleged  that  among  the 
questions  put  as  the  basis  of  the  proposal  one  ran  as 
follows : — **  If  now  or  at  any  time  had  he  (L  e.  John 
Mason)  been  alBSicted  with,  or  ever  had  any  symptoms  of 
gout,  rupture,  insanity,  liver  complaint,  hoemorrhoids, 
fistula,  consumption,  asthma,  spitting  of  blood,  or  any 
other  complaint  ?"  To  which  the  answer  was.  Never. 

Plea.  That  the  above  answer  was  untrue  in  this,  that 
John  Mason  at  the  time  when  &c.,  had  had  symptoms 
of  disease  of  the  stomach. 

Shee  J.  having  made  an  order  that  the  defendant 
''  deliver  to  the  plaintiff  particulars  of  the  symptoms 
of  the  disease  of  the  stomach''  alleged  in  the  above 
plea, 

Raymond  moved  to  set  it  aside. — It  is  impossible  to 
comply  with  this  order.  There  is  no  precedent  for  it. 
[Cochbum  C.  J.  How  can  the  plaintiff  go  to  trial  unless 
he  knows  the  name  of  the  disease  imputed?]  The 
burden  of  proof  lies  on  us.  The  disease  may  not 
have  any  name.      [^Cochbum  C.  J.    Then  it  will   be 
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a  sufficient  compliance  with  the  order  if  you  say  that        1865. 

although  you  do  not  know  the  name  of  the  disease  its     ^Ta^^wat.i;." 

symptoms  were  so  and   so.]     In  PyKe  v.  Stephen  (a),      empbeor 

which  was  an  action  for  breach  of  warranty  of  a  horse.  lafeAssuranc* 

•^  '        Soaety. 

the  defendant  applied  for  particulars  of  the  unsoundness 

complained  of.  But  the  Court  refused^  sayings  ''  It 
would  be  veiy  unfair  to  the  plaintiff  to  confine  him  to 
a  particular  statement  of  the  cause  of  unsoundness. 
Though  it  may  be  dear  that  the  horse  is  not  sound, 
there  may  be  some  difficulty  in  spying  in  what  the 
unsoundness  consisted.  Two  or  three  veterinary  sur- 
geons might  have  been  called  in,  who  might  all  agree 
as  to  the  defect,  but  differ  as  to  the  cause  of  it.  The 
object  of  a  bill  of  particulars  is  to  give  a  better  state- 
ment of  the  cause  of  action ;  but  if  we  granted  this 
application,  it  might  in  effect  amount  to  a  stay  of  pro- 
ceedings.^'  So,  here,  if  we  gave  the  symptoms  medical 
men  might  differ  as  to  their  cause. 

Sed  FEB  Curiam  (consisting  of  Cochburn  C.  J.,  Melhr, 
Shee  and  Lush  JJ.)  There  can  be  no  real  difficulty  in 
giving  the  particulars  sought.  Give  them  as  well  as 
you  can,  and  if  at  the  trial  the  opposite  party  seek  to 
pin  you  down  to  them  you  would  get  leave  to  amend. 

Rule  refused. 

(a)  ^M.^W,  813. 
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No 


14th. 


Intp§etion  of 
docwnents, 
14  #  16  Viet. 
c.  »9.  *.  6. 
Marine  in- 
turance. 
Action  an 
policy. 


Ratner  and  another  against  RrrsoN. 

In  an  action  on  a  policy  of  marine  insorance  for  a  constracdTe  total 
loss,  the  defendant  is  entitled,  both  under  the  old  practice  and  the  statute 
14  &  15  Vict.  c.  99. «.  6.,  to  an  inspection  of  all  papers  in  the  possession  of 
the  plaintiff  relatiTe  to  the  matters  in  issue,  including  letters  between 
the  captain  and  the  plaintiff 

^^HIS  was  an  action  on  a  time  policy  of  insurance . 

for  a  constructive  total  loss  of  the  ship  Henrietta. 
The  defendant  pleaded  by  denying  the  policy,  the 
interest  of  the  plaintiffs  in  the  ship,  the  loss  by  the 
perils  insured  against,  and  a  special  plea  amounting  to  a 
denial  of  a  constructive  total  loss  of  the  ship.  Blacks 
bum  J.  having  made  an  order  that  the  plaintiffs  answer 
on  affidavit  what  documents  were  in  their  possession 
or  power  relating  to  ship,  voyage  and  allied  loss, 
one  of  the  plaintifis  in  answer  made  an  affidavit  sche- 
duling certain  documents  of  which  they  were  willing 
to  grant  inspection,  and  refusing  the  rest,  chiefly  letters 
between  the  captain  and  the  plaintiffs.  A  subsequent 
application  having  been  made  for  inspection  of  the 
documents  thus  refused.  Lush  J.  referred  the  matter  to 
the  Court 


Hannen  obtained  a  rule  accordingly. 


Ketnplay  shewed  cause. — ^The  defendant  had  no  right 
to  the  inspection  sought.    In  order  to  entitle  a  party  to 
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the  inspection  of  documents  he  must  shew  a  case  the  1865. 
onus  of  proving  which  lies  on  him,  and  that  the  docu-  bathbr 
ments  of  which  he  seeks  inspection  are  relevant  to  that  Rixioir. 
case.  In  Wigram  on  Discovery,  2nd  ed.,  p.  46,  the  second 
proposition  is,  ''  It  is  the  right,  as  a  general  rule,  of  a 
plaintiff  in  equity  to  exact  from  the  defendant  a  discovery 
upon  oath  as  to  all  matters  of  fact  which,  being  well 
pleaded  in  the  bill,  are  material  to  the  plaintiff's  case 
about  to  come  on  for  trial,  and  which  the  defendant  does 
not  by  his  form  of  pleading  admit.''  The  third  propo- 
sition is,  p.  261,  **  The  right  of  a  plaintiff  in  equity  to  the 
benefit  of  the  defendant's  oath,  is  limited  to  a  discovery 
of  such  material  facts  as  relate  to  the  plaintiff's  case — and 
does  not  extend  to  a  discoveiy  of  the  manner  in  which  the 
defendatWs  case  is  to  be  established,  or  to  evidence  which 
relates  exclusively  to  his  case."  And  p.  1 61.  "  The  purpose 
for  which  discovery  is  given,  is  the  aid  of  some  proceed- 
ing pending  or  intended,  and  not  to  satisfy  curiosity ; 
and  if  suck  purpose  be  not  stated  in  the  bill,  a  demurrer 
will  lie ;"  citing  Cardale  v.  Watkins  (a).  "  This  case 
clearly  establishes,  that  the  plaintiff  is  bound  to  inform 
the  Court  what  the  purpose  is  for  which  the  discovery  is 
sought,  in  order  that  the  Court  may  judge  of  its  mate- 
riality." The  author  also,  p.  162,  cites  Guppyy,  Few  (i). 
The  onus  of  proving  all  the  issues  lies  on  the  plaintiff. 
Stat.  14  &  15  Vict,  c,  99.  s.  6.,  which  enables  Courts 
of  law  to  compel  a  party  to  a  sidt  on  the  application  of 
his  opponent ''  to  allow  the  party  making  the  application 
to  inspect  all  documents  in  the  custody  or  under  the 
control  of  such  opposite  party,  &x;.,  and  if  necessary 

(a)  5  Madd.  18.  (6)  1  My.  #  C.  501 

3  If  2 
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1865.  to  take  examined  copies  of  the  same  &c.  in  all  cases 
l^TjjBB.  i^  which  previous  to  the  passing  of  this  Act  a  discovery 
R1T8OH.  D^igbt  ^ave  been  obtained  by  filing  a  bill  or  by  any 
other  proceeding  in  a  Court  of  eqnity  at  the  instance 
of  the  party  so  making  application"  8cc.^  makes  no 
alteration  in  this  respect  [He  cited  HutU  v.  HewiU  (a). 
The  Chartered  Bank  of  India,  Sfc.  v.  Rich  (ft),  Thompson 
V.  Bobson  (c),  Colman  v.  Trueman  (d).] 

Hannen,  in  support  of  the  rule. — Long  anterior  to 
Stat  14  &  15  VicL  c.  99.  a  practice  was  established,  in 
actions  of  this  kind,  to  allow  the  inspection  of  all 
documents  relating  to  the  ship  insured,  including  the 
correspondence  on  the  subject  between  its  master  and 
owner.  This  rested  on  the  principle  that  the  &cts 
relating  to  the  loss  of  the  ship  lie  chiefly  in  their  know- 
ledge, and  the  insurer  has  a  right  to  be  made  acquainted 
with  them.  The  statute  has  not  altered  the  practice, 
and  there  is  a  printed  form  of  affidavit  in  use  at  Cham- 
bers for  this  purpose.  \Coekbum  C.  J.  In  1  T%dd 
PracL  p.  591,  9th  ed.,  it  is  stated,  that  in  actions  on 
policies  of  assurance  a  Judge  at  Chambers  will  make 
an  order  for  the  assiired  to  produce  to  the  underwriter, 
upon  affidavit,  all  papers  in  possession  of  the  former 
relative  to  the  matters  in  issue.  Brown^  amicus  Curiae, 
added,  that  in  such  cases  orders  are  made  at  Chambers 
without  affidavit.] 

CocKBUBN  C.  J.  The  exceptional  practice  in  these 
cases  seems  to  have  arisen  out  of  the  particular  nature 

(fl)  7  Exch.  236.  244.  (6)  4B.f8.  73. 

(c)  2fl:#i^.412.  (rf)  3ff.j-N.87h 
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of  the  contract  of  insurance.  The  underwriter  of  a  1865. 
policy  of  marine  insurance  who  is  sued  for  a  constructive  batker 
total  loss  of  the  ship  is  so  much  at  the  mercy  of  the  bitsoh. 
assured  with  respect  to  the  circumstances  under  which 
the  vessel  has  been  abandoned^  that  there  ought  to  be 
uberrima  fides  on  the  part  of  the  latter,  and  he  ought 
therefore  to  lay  those  circumstances  before  the  under- 
writer. But  that  old  practice  goes  far  to  shew  us  that 
under  this  statute,  14  &  16  Vict,  c.  99.  s.  6.,  the  assured 
must  lay  before  the  underwriter  every  thing  that  throws 
light  on  a  part  of  the  transaction  in  which  both  parties 
are  interested.  It  becomes  very  material  to  the  assurer 
to  see  whether  he  ought  to  resist  the  demand  of  the 
assured  if  he  should  find  material  for  so  doing,  or 
whether  he  ought  not  to  give  up  defending  the  action 
and  pay  the  amount  of  the  insurance.  The  old  practice 
is  not  to  be  considered  as  abandoned,  and  therefore, 
whether  this  application  is  to  be  looked  on  as  made 
under  it  or  under  the  new,  it  is  equally  relevant  to  the 
issue  of  the  cause. 

Mellob,  Shse  and  Lush  JJ.  concurred. 

Rule  absolute. 
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Wednesday, 

November 

22nd. 

Highway 
Board, 

Order  for  firet 
meeting. 

26  #  26  Vict, 
c,  61.  M.  8  10. 

27  #  28  Vict, 
c.  101. «.  10. 
12. 

Certiorari, 
Time/or 
fnoving. 


The  Queen  against  The  Justices  of  the  Parts  of 
LiNDSET,  in  the  county  of  Lincoln, 


1.  By  Stat.  54  0, 3.  c.  91.  «.  1.  orerseers  of  the  poor  are  to  be  appointed 
on  the  25th  March,  or  within  fourteen  days  next  after.  By  stat.  5  &  6 
™^  4.  c.  50. 8.  6.  surveyors  of  highways  were  to  be  appointed  at  the 


W, 


same  time.  By  The  Highway  Act^  1862,  25  &  26  Vict.  c.  61.  «.  10., 
waywardens  shall  be  elected  in  eveiy  parish  forming  part  of  a  hi^way 
district  at  the  meeting  and  time  ana  in  the  manner  at  and  in  whica 
surveyors  of  highways  would  have  been  chosen  if  the  Act  had  not 
passed.  By  The  Highway  Act,  186i  27  &  28  Vict.  e.  101.  e.  10.,  the 
first  meetine  of  the  Highway  Board  shall  be  held  at  such  time  as  may 
be  appointed  by  the  prorisional  or  final  order  of  the  justices,  so  that  ihe 
time  appointed  be  not  more  than  seven  days  after  the  expiration  oi  the 
time  hmited  by  law  for  the  election  of  waywardens.  A  provisional 
order  censtitutmg  a  highway  dintrict  ordered  that  waywardens  should 
be  elected  for  each  of  the  parishes,  and  the  final  order  made  on  the 
7th  April,  1865,  confirming  it»  ord^ed  that  the  first  meeting  of  the 
Highway  Board  should  be  held  on  the  first  Thuraday  after  the  25th 
March.  Held,  that  the  Quarter  Sessions  were  not  bound  to  appoint  a 
day  after  the  expiration  of  the  time  limited  by  law  for  the  electicm  of 
waywardens,  and  therefore  the  order  was  yalid. 

2.  By  stats.  25  &  26  Vict.  c.  61.  a.  8.  and  27  &  28  Vict.  e.  101.  *.  12., 
DO  objection  shall  be  made  at  any  trial  or  in  any  legal  proceedine  to  the 
validity  of  any  order  after  the  expiration  of  three  calendar  months  from 
the  m^ng  of  the  order.  Held,  that  an  oly'ection  to  the  validity  of  an 
order  was  made  within  three  calendar  monus,  if  made  on  moving  for  a 
rule  nisi  for  a  certiorari  within  that  time,  though  the  rule  was  not  return- 
able, and  cause  not  shewn  till  after  the  three  months. 

TN  Trinity  TeriDy  June  15th,  Keane  obtained  a  rule 
calling  upon  the  justices  for  the  Parts  of  Lindsey,  in 
the  county  of  Lincoln,  to  shew  cause  why  a  writ  of  cer- 
tiorari should  not  issue  to  remove  a  final  order  of  Quarter 
Sessions  holden  at  Kirtan^  for  the  Parts  of  lAndsey,  on 
the  7th  April,  1865,  confirming  a  provisional  order  of 
the  justices  made  on  the  20th  October,  1864,  for  consti- 
tuting the  Isleof  Axkolme  a  highway  district,  and  also  the 
provisional  order  and  a  certain  order  made  on  the  6th 
January,  1865^  respiting  the  consideration  of  the  provi- 
sional order  to  the  7th  April.   The  grounds  were :  First. 
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That  the  time  fixed  by  the  final  order  for  the  meeting  of 
the  highway  board  constituted  thereby  to  be  held  in  that 
district  was  fixed  contrary  to  law,  and  in  violation  of 
stats.  25  &  26  Viei.  c.  61.  s.  10.,  5  &  6  fF.  4  c.  50.  ^-6. 
and  64  O.  8.  c.  91.  s.  1.  Second.  That  no  provision 
was  made  in  the  provisional  order,  as  required  by  stat, 
25  &  26  Vict  c.  61.  s.  10.,  for  the  election  of  waywardens 
in  the  three  places  mentioned  in  the  order,  in  which 
previously  to  the  formation  of  the  district  no  surveyor 
or  waywarden  had  been  appointed. 

It  appeared  from  the  affidavits  in  support  of  the  rule 
that  at  a  Quarter  Sessions  held  for  the  Parts  oiLindsey, 
on  the  20th  October^  1 864,  a  provisional  order  was  made 
that  fourteen  parishes,  townships,  or  places,  which  were 
named,  and  also  the  places  of  Waterton  Hall,  High  MelU 
wood  and  Mellwood  Grange,  be  constituted  a  highway 
district  under  stat  25  &  26  Vict  c.  61.,  sect.  5,  for  the 
more  convenient  management  of  the  highways  therein ; 
that  the  district  be  known  by  the  name  of  the  Isle  of 
Axholme  district;  that  one  waywarden  be  elected  for 
each  of  the  parishes,  townships  or  places  except  Epworth, 
Haxej/j  Crowle,  Owston  and  Belton,  from  each  of  which 
hist  mentioned  parishes  two  waywardens  should  be 
elected,  and  that  the  General  Quarter  Sessions  to  be 
held  in  January  then  next  be  the  Court  for  taking  into 
consideration  the  confirmation  of  that  provisional  order. 

At  the  Quarter  Sessions  held  in  Janvxiry^  1865,  the 
confirmation  of  the  provisional  order  was  taken  into 
consideration,  and,  after  evidence  was  adduced  in  opposi- 
tion to  it,  it  was  agreed  that  the  consideration  should 
be  respited  until  the  next  Quarter  Sessions  to  be  held 
in  AftiL 

At  the  Quarter  Sessions  held  on  the  7th  Afril  the 
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1866.  confinnatioii  of  the  provisional  order  was  again  taken 
TheQvBEH  ^^  consideration^  and  thereupon  it  was  finally  ordered 
Justices  of  ^^^  ^^  provisional  order  should  be  confirmed  and  that 
the  first  meeting  of  the  Highway  Board  to  be  elected 
for  the  district  shonld  be  held  at  the  police  station  at 
Epwortht  in  that  district,  on  the  first  Thursday  after  the 
26th  March,  1866,  at  11  o'clock  in  the  forenoon. 

The  justices  did  not  by  their  final  order  or  otherwise 
appoint  any  day  on  which  the  first  election  of  way- 
wardens as  members  of  the  Highway  Board  should 
take  place  in  the  district. 

Each  of  the  places  of  Watertm  HaU,  High  MelliBood 
and  Mellwood  Grange,  included  in  the  JMe  of  Axholme 
highway  district  and  named  in  the  provisional  order, 
separately  maintains  its  own  highways,  and  under  the 
provisional  order  each  of  them  is  entitled  to  return  one 
waywarden  to  the  Highway  Board  of  the  district 

Previously  to  the  passing  of  the  provisional  order  no 
surveyor  or  waywarden  had  ever  been  elected  within 
any  of  those  places :  and  no  provision  was  made  in  or 
by  the  provisional  order  or  the  final  order  for  the  elec- 
tion of  any  waywarden  or  waywardens  for  any  of  them. 

The  affidavits  in  opposition  to  the  rule  shewed  that  by 
an  order  made  at  the  Quarter  Sessions  for  the  Parts  of 
Lindsey  holden  on  the  19th  October,  1865,  reciting  that 
previously  to  the  making  of  the  provisional  order  no 
surveyors  or  waywardens  had  been  elected  for  the  town- 
ships or  places  of  Waterton  Hall,  High  Mellwood  and 
MeUioood  Grange,  although  they  had  theretofore  main- 
tained their  own  highways,  and  no  mode  of  electing  a 
waywarden  or  waywardens  in  them  was  provided  in  the 
Highway  Act  of  1864,  27  &  28  Vict.  c.  101.,  or  in  the 
Highway  Act  of  1862,  25  &  26  VicL   c.  61.,  it  was 


XXIX.  VICTORIA. 


895 


proyisionally  ordered  that  one  waywarden  ahonld  be 
elected  for  each  of  those  townships  or  places  in  every 
year  by  the  majority  of  the  inhabitants  rated  to  the 
poor,  such  waywarden  being  qualified  and  eligible  in  such 
manner  as  was  directed  and  required  in  regard  to  sur- 
veyors of  the  highways  directed  to  be  appointed  by  The 
Highway  Act,  1835,  5  &  6  /F.  4.  o.  60. ;  and  that  the 
inhabitants  should  meet  on  Monday  the  26th  March 
then  next  ensuing,  at  11  o'clock  in  the  forenoon,  and 
on  the  25th  March  (unless  that  day  should  be  Sunday 
or  Good  Friday,  and  then  on  the  26th  March,)  in  every 
future  year,  at  11  o'clock  in  the  forenoon,  for  the  purpose 
of  electing  such  waywardens  at  the  places  following,  &c. 

The  afSdavit  of  the  assistant  clerk  to  the  magistrates 
acting  at  Epworth  in  and  for  the  petty  sessional  division 
of  the  western  division  of  the  hundred  of  Manley 
in  the  Parts  of  Lindsey,  who  had  acted  as  such  for 
the  last  eight  years,  stated  that  during  those  years  it 
had  been  the  general  custom  and  practice  in  the 
parishes  and  townships  in  that  division,  where  surveyors 
had  been  appointed,  for  the  parishioners  to  elect  such 
surveyors  on  the  26th  March  in  each  year,  and  that 
when  they  had  been  elected  after  that  day  such  elections 
had  almost  invariably  taken  place  on  the  26th  or  27th 
March;  and  he  had  been  able  to  discover  only  six 
instances  of  election  after  that  time,  and  which  elections 
were  made  on  the  28th,  29th  and  81st  March. 

On  the  rule  coming  on  for  argument  in  this  Term, 
Nooember  20th,  before  MeUor  and  Shee  JJ., 
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Keane  admitted  that  the  second  ground  was  answered 
by  the  order  of  Quarter  Sessions  made  in  October,  1866, 
in  pursuance  of  stat.  27  &  28  Vict  c,  101.  8.  7. 
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Hayes  Serjt  and  J.  W.  JMeUor  shewed  canse. — ^It  is 
too  late  to  object  to  the  validity  of  the  order.  By 
sect.  8  of  The  Highway  Act,  1862,  25  &  26  Vict.  c.  61., 
"no  objection  shall  be  made  at  any  trial  or  in  any 
legal  proceeding  to  the  validity  of  any  orders  or  pro- 
ceedings relating  to  the  formation  of  a  highway  district, 
after  the  expiration  of  three  calendar  months  from  the 
date  of  the  publication  in  the  Gkizette  of  the  order 
nnder  which  the  district  is  formed.''  By  sect.  12  of 
The  Highway  Act,  1864,  27  &  28  Vict.  c.  101.,  the 
date  of  the  making  of  the  final  order  nnder  which  the 
district  is  formed  is  substituted  for  the  date  of  the  publi- 
cation in  the  Gazette  of  the  order  under  which  the  dis- 
trict is  formed.  And  though  the  rule  for  a  certiorari 
was  moved  for  within  three  calendar  months  from  the 
date  of  the  making  of  the  final  order,  it  was  not  return- 
able until  this  Term.  In  an  action  the  date  of  the  writ 
would  not  be  material  with  reference  to  the  time  limited 
in  sect.  8  of  stat  26  &  26  Vict.  c.  61.  The  enactments 
restraining  a  certiorari  usually  fix  the  moving  for  it  as 
the  point  up  to  which  the  time  is  to  run.  [Keane^ 
contra. —  No  other  objections  than  those  stated  on 
moving  for  the  rule  for  a  certiorari  can  now  be  made, 
but  the  objections  made  then  were  made  in  time. 
Mellor  J.  If  cause  had  been  shewn  in  Qie  first  instance, 
and  the  rule  had  been  made  absolute,  the  objections 
would  have  been  made  then.  And  objections  made 
when  the  rule  was  moved  are  continuing  when  the  rule 
is  argued.] 

As  to  the  first  and  only  remaining  objection.  The 
first  meeting  of  the  Highway  Board  is  now  r^ulated 
by  stat.  27  &  28  Vict.  c.  101.  s.  10.,  which  enacts  that 
it  shaU  be  held  at  such  time  as  may  be  appointed  by 
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the  provisional  or  final  order,  ''so  that  the  time  ap- 
pointed be  not  more  than  seven  days  after  the  expi- 
ration of  the  time  limited  by  law  for  the  election  of 
waywardens,  or^  in  case  of  a  special  day  being  ap- 
pointed for  such  election  as  herein-after  mentioned, 
be  not  more  than  twenty-one  days  after  that  day/' 
This  enactment  is  to  a  certain  extent  directory :  it  does 
not  require  that  the  justices  should  delay  the  first 
meeting  of  the  Board  until  after  the  expiration  of  the 
fourteen  days  from  the  25th  March  allowed  for  the 
election  of  waywardens,  and  appoint  it  to  take  place 
within  seven  days  after  the  expiration  of  those  fourteen 
days.  [They  referred  to  stats.  54  G.  8.  c.  91.  #.  !•., 
5  &  6  fT.  4  c.  50.  s.  6.,  25  &;  26  Vict.  c.  61.  s.  10.] 
The  justices  in  fixing  the  first  Thursday  after  the  25th 
March,  which  will  be  the  29th  March,  for  the  first 
meeting,  left  three  clear  days  for  the  election  of  way- 
wardens before  the  first  meeting  of  the  Board,  and  they 
followed  the  custom  which  prevailed  in  the  parishes 
which  form  the  district  as  to  the  election  of  surveyors 
of  highways.  If  the  waywardens  are  not  elected  in 
time,  and  the  Board  is  thereby  prevented  from  meeting 
on  the  day  fixed,  the  justices  might  appoint  another 
day.  [They  referred  to  sect.  40  of  stat  25  &;  26  Vict 
c.  61.] 
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Keane  and  Cave,  in  support  of  the  rule. — It  was  in- 
tended by  stat.  27  &  28  Vict,  c.  101.  s.  10.  that  the  first 
meeting  of  the  Board  should  be  held  on  one  of  the 
seven  days  after  the  expiration  of  the  fourteen  days 
allowed  for  the  election  of  waywardens.  The  words  that 
the  time  appointed  shall  not  be  more  than  seven  days 
"  after  the  expiration  of  the  time  limited  by  law ''  imply 
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1865.  ^^^^  i^  should  not  be  before  that  time.  If  the  firat 
The  QuBwr"  ^^^^^  o^  ^1©  Board  is  fixed  earlier  it  shortens  the  time 
JufltTccs  of  ^**'  *^^  election  of  waywardens.  And  as  by  sect.  10  of 
LiHMET.  Stat  25  &;  26  Vict  c.  61.  the  waywardens  are  to  be 
elected  at  the  same  time  as  the  surveyors  would  be  if 
that  Act  had  not  passed^  and  by  stat.  5  &  6  W.4^  c  50. 
s.  6.  surveyors  were  to  be  appointed  at  the  same  time  as 
overseers  of  the  poor^  the  time  for  holding  the  meeting 
for  the  election  of  overseers,  which  is  fixed  by  stat 
54  O.  8.  c.  91.  «.  1.,  will  be  disturbed  by  the  order  of 
justices.  When  a  special  day  is  appointed  for  the  election 
of  waywardens  the  day  of  the  first  meeting  of  the  Board 
is' to  be  within  twenty-one  days  after  that  day,  stat 
27  &  28  Vict.  c.  101.  9.  10. ;  and,  by  the  latter  part  of 
that  section,  the  day  appointed  for  the  first  meeting  of 
the  Board  is  to  be  deemed  the  day  of  the  formation  of 
the  district.  No  difficulty  will  arise  from  quashing  the 
order,  for  the  old  surveyors  will  remain  in  office  until 
the  formation  of  the  district. 

Cur.  ado.  vuU, 

MsLLOE  J.  now  delivered  the  judgment  of  tiie 
Court 

In  this  case  a  rule  nisi  was  obtained  by  Mr. Keane{oT 
a  certiorari  to  remove  a  final  order  made  at  the  Quarter 
Sessions  holden  at  Kirtan,  for  the  Parts  of  Linduy,  in 
the  county  of  Lincoln,  on  the  7th  April  last,  whereby  it 
was  finally  ordered  that  a  certain  provisional  order  of 
the  20th  October,  1864,  the  confirmation  of  which  had 
been  duly  respited  to  those  Sessions,  should  be  confirmed, 
and  the  same  was  confirmed ;  and  it  was  also  ordered 
that  the  first  meeting  of  the  Highway  Board  to  be  elected 
for  the  Isle  of  Axholme  highway  district  should  be  held 
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at  the  police  station  at  Epwarth,  in  the  said  district^  on 
the  first  Tliursday  after  the  25th  March,  a.  d.  1866,  at 
11  o'clock  in  the  forenoon. 

One  of  the  ohjections  which  had  been  made  to  the 
order  was  abandoned  by  Mr.  Keane  at  the  time  of  the 
argument,  and  the  only  point  remaining  for  considera- 
tion is  the  appointment  of  the  day  for  holding  the  first 
meeting  of  the  Highway  Boards  which,  it  was  alleged, 
''was  fixed  contrary  to  law  and  in  violation  of  stats. 
25  &;  26  Vict.  c.  61.  s.  10.,  5  &;  6  ^.  4  c.  60.  s.  6.  and 
64  G.  8.  c.  91.  s.  I.'' 

By  stat  64  G.  8.  c,  91.  s.  1.,  overseers  of  the  poor  are 
to  be  appointed  on  the  25th  JMarch^  or  within  fourteen 
days  next  after  it. 

By  stat.  5  &  6  fF.  4.  c.  50.  s.  6.  it  was  enacted  that 
the  inhabitants  of  any  parish  maintaining  its  own  high- 
ways should,  at  their,  first  meeting  for  the  election  of 
overseers  of  the  poor,  proceed  to  the  election  of  one  or 
more  persons  to  serve  the  office  of  surveyor  in  the  said 
parish  for  the  year  next  ensuing;  and  that  in  any  parish 
in  which  there  is  no  meeting  for  the  nomination  of  over- 
seers of  the  poor  the  inhabitants  contributing  to  the 
highway  rate  should  meet  at  their  usual  place  of  public 
meeting  ''upon  the  25th  day  of  March,  or  if  that  day 
should  happen  to  be  a  Sunday  or  Good  Friday,  then  on 
the  day  next  following,  or  within  fourteen  days  next 
afl;er  the  said  25th  day  of  March  in  every  year." 

Such  were  the  provisions  for  the  election  of  surveyors  of 
the  highways  at  the  time  of  the  passing  of  stat.  25  &  26 
Vkt  c.  61.,  which  gave  large  powers  to  justices  in  Quarter 
Sessions  to  form  highway  districts  for  the  more  con- 
venient management  of  highways.  The  first  thing  to  be 
done,  under  sect  6,  was  to  make  a  provisional  order  con- 
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stituting  the  highway  district,  whidi  was,  in  order  to  its 
yalidity^to  be  confirmed  at  some  subsequent  Court  of 
GFeneral  or  Quarter  Sessions  to  be  held  within  a  period  of 
not  more  than  six  months.  By  sect.  6  various  regulations 
were  enacted  as  to  the  making,  confirmation,  and  approval 
of  the  orders  for  forming  a  highway  district ;  and  by  regu- 
lation 5  it  was  provided  "  that  the  provisional  order  may 
and  that  the  final  order  shall  state  the  time,  not  being  more 
than  seven  days  after  the  first  election  of  waywardens," 
and  the  place  at  which  the  first  meeting  of  the  Board  is 
to  be  held.  This  regulation  was  repealed  by  stat.  27  & 
28  Vict  c.  101.  8. 10.,  and  in  lieu  thereof  it  was  enacted 
that  the  first  meeting  of  the  Highway  Board  after  the 
formation  of  a  district  shall  be  held  at  such  time  as  may 
be  appointed  by  the  provisional  or  final  order  of  the 
justices,  *^  so  that  the  time  appointed  be  not  more  than 
seven  days  after  the  expiration  of  the  time  limited  by 
law  for  the  election  of  waywardens,^'  or,  in  case  of  a 
special  day  being  appointed  for  such  election  as  therein- 
after mentioned,  be  not  more  than  twenty-one  days 
after  that  day.  Provision  for  the  election  of  waywardens 
is  made  by  the  10th  section  of  stat.  25  &  26  Viet.  c.  61. 
in  the  same  manner  as  surveyors  of  the  highways  would 
have  been  chosen  or  appointed  if  that  Act  had  not 
passed ;  and  the  7th  section  of  stat.  27  &  28  Vict,  c,  101. 
makes  provision  for  places  in  which,  previously  to  the 
passing  of  the  provisional  order  forming  a  highway 
district,  no  surveyors  had  been  elected,  and  no  provision 
made  by  the  previous  Highway  Act  of  1862,  25  &  26 
Fict.  c.  61. 

In  the  highway  district  for  the  Isle  of  Azholme  the 
election  of  waywardens  will  have  to  be  made  at  the  time 
and  in  the  manner  in  which  surveyors  of  highways  were 
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formerly  elected  for  the  various  parishes  forming  part        1865. 
of  that  district^  viz.,  on  the  25th  March,  or  in  case  that    The  Quebn 
should  faU  on  Sunday  or  Good  Friday  then  on  the  day.    j^^j^  ^^ 
next  following,  or  within  fourteen  days  next  after  the  25th      Lihdbbt. 
Marctu    The  final  order  constituting  this  district  orders 
that  the  first  meeting  of  the  Highway  Board  for  the  hU 
ofAxholme  highway  district  shall  be  held  at  the  police 
station  at  Epwarth,  in  the  said   district,  on  the  first 
Thursday  after  the  26th  March,  a.  n.  1866,  at  eleven 
o'clock  in  the  forenoon* 

Under  these  circumstances  Mr.  Keane  contended  that 
the  order  is  bad,  inasmuch  as  it  unduly  circumscribes 
the  time  allowed  by  law  for  the  election  of  the  waywar- 
dens for  the  several  parishes  within  the  district,  and 
indirectly  limits  the  time  for  the  nomination  of  overseers 
of  the  poor  in  parishes  in  which  the  surveyors  of  high- 
ways were  formerly  elected  at  the  same  meeting  at  which 
overseers  of  the  poor  were  elected.  On  the  other  hand 
it  was  contended  by  Serjt.  Hayes  that  the  order  was 
clearly  within  the  power  of  the  justices  at  Sessions  to 
make,  inasmuch  as  the  time  appointed  for  the  meeting 
was  '^  not  more  than  seven  days  after  the  expiration  of 
the  time  limited  by  law  for  the  election  of  waywardens,'' 
and  that  there  was  nothing  to  compel  the  justices  to 
postpone  such  meeting  for  fourteen  days  after  the 
25th  March,  and  to  fix  it  on  one  of  the  seven  days 
thereafter. 

We  have  come  to  the  conclusion  that,  although  it 
would  have  been  better  to  have  postponed  the  day  of 
meeting  to  one  of  the  seven  days  after  the  expiration  of 
the  time  limited  by  law  for  the  election  of  waywardens, 
yet,  inasmuch  as  the  day  actually  appointed  allows  a 
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reasonable  and  sufficient  time  for  tlie  varions  elections 
of  waywardens  to  take  place  according  to  the  practice 
which  has  prevailed  in  the  district  for  the  hist  eight  years 
in  the  election  of  surveyors  of  highways,  we  see  no 
reason  for  quashing  this  order.  It  seems  to  us  that  no 
real  inconvenience  will  result  from  our  supporting  it, 
and  although,  as  we  have  already  said,  it  would  have 
been  a  more  prudent  course  for  the  Sessions  to  have 
appointed  a  later  day,  we  cannot  fail  to  observe  that 
Stat.  5  k  6  W.  4.  c.  50.  s.  6.  directs  the  inhabitants  to 
meet  for  the  election  of  surveyors  of  highways  on  the 
25th  March,  or  if  that  day  should  fall  on  Sunday  or 
Good  Friday  then  on  the  day  next  foUowiny,  or  within 
fourteen  days  next  after  the  said  25th  March. 

In  order  to  entitle  the  applicants  to  have  this  order 
quashed  they  ought  to  shew  that  the  Court  of  Quuter 
Sessions  were  bound  to  appoint  a  day  after  the  expira- 
tion of  the  time  limited  by  law  for  the  election  of  way- 
wardens. This  they  have  &iled  to  do^  and  we  are 
therefore  of  opinion  that  the  rule  should  be  discharged 
with  costs. 

Bule  discharged  with  costs. 
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.   The  Queen,  on  the  prosecution  of  the  Overseers  Wednesday, 
of  the  Township  of  Bilston,  against  Dodd  and '-^ — ' 

. ,  Poor  rate, 

another.  6#7>r.4. 

C.96. 

By  a  Small  Tenements  Act,  10  &  11  Viet,  e.  rcc,  the  owner  of  eveiy  ^^  Tf^' „ 

tenement  assessed  to  the  poor  and  other  rates  nnder  6/.  lOa,  rateable  ^^'  (liocal) 

value  ascertained  according  to  The  Parochial  Assessments  Act,  6  &  7  »  .*    . , 

W.  4.  c.  96..  was  to  be  rated  and  pay  poor  rate,  &c  instead  of  the  occu-  ^^^^^(^  value. 

pier;  and  might  compound  for  the  same  by  payment  of  one  half  of  the  j!^  nposttum 

rate,  whether  the  tenement  were  occupied  or  not.    Held,  that>  in  ascer-  •'^''  '■^^***      * 
taining  the  rateable  value  of  a  tenement  compounded  for,  the  owner 
was  entitled  to  the  same^  amount  of  deduction  for  rates  and  taxes  as 
was  allowed  to  the  occupiers  of  houses  not  in  composition. 

/^N  appeal  at  the  Staffordshire  Epiphany  Quarter  Ses- 
sions, 1865,  against  a  rate  for  the  relief  of  the 
poor  of  the  township  of  Bilston^  in  the  county  of  Staf- 
ford, in  which  the  appellants  were  assessed  as  the  owners 
of  two  houses  upon  a  gross  estimated  rental  of  7L  I6s.  Sd. 
and  6/.  lis.  Sd.  respectively,  and  a  rateable  value  of 
6/.  5^.  each,  the  Court  found  that  the  gross  estimated  ^ 
rental  of  each  was  6/.  10^.,  and  their  rateable  value 
4L  18s.  7d.  each,  and  reduced  the  rate  accordingly, 
subject  as  to  a  further  reduction  of  the  rateable  value 
to  the  opinion  of  this  Court  upon  the  following  case. 

The  appellants  were  the  owners  of  two  houses  which 
are  let  each  at  2s.  6d.  per  week,  giving  an  annual  rental 
of  6/.  lOs.  Starting  from  this  sum  it  was  to  be  taken 
that  the  rateable  value  was  correctly  arrived  at  by  deduct- 
ing in  the  first  place  from  the  gross  rental  of  6/.  lOs,  a 
sum  sufficient  to  cover  rates  and  taxes,  and  then  by 
deducting  from  the  remainder  the  sum  of  1/.  I8s.  5d»  to 
meet  the  repairs  and  other  deductions  allowed  by  The 

VOL.  VI.  8  o  B.  &  s. 
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18G5.  Parochial  Assessments  Act,  6  k  7  JV.  4i.  c  96.  The 
The  QuEEK  ^^™  *^  ^®  deducted  for  rates  and  taxes  in  respect  of 
DoDD  houses  which  are  not  within  the  provisions  of  the  Com- 
position Act  after  mentioned  was  one-fiftlf  of  the  gross 
rental.  By  that  Act,  10  &  11  VicL  c.  xxx.,  entitled 
"  An  Act  for  better  assessing  the  poor  rates,  highway 
rates,  county  and  police  rates,  and  other  parochial  and 
local  rates,  on  small  tenements  in  the  several  townships 
of  Wolverhampton^  Bilston,  WiUenliatt  and  WedneffieU, 
in  the  county  of  Stafford/'  it  is  enacted,  sect.  1,  that 
the  owner  of  every  tenement  within  the  several  townships 
of  Wolverhampton,  Bihton,  Willenhall  and  WedTtesfield, 
being  the  Union  of  Wolverhampton,  in  the  parish  of 
Wolverhampton,  in  the  county  of  Stafford,  which  may 
be  assessed  to  the  poor  rate,  and  other  rates  mentioned 
in  the  Act  ''at  any  annual  sum  imder  6^  lOf. 
rateable  value,  which  said  annual  sum  of  6/.  IO9. 
shall  be  ascertained  according  to  the  provisions 
of''  Stat.  6  8c  7  W.  4.  c.  9&,  *' shall  hereafter  be 
♦  rated  and  pay  such  several  poor  rate,  highway  rate, 
county  and  police  rate,  and  the  local  rates  aforesaid  in 
respect  of  such  tenements,  instead  of  the  actual  occupier 
thereof;"  and  it  is  further  enacted,  sect.  5,  "  that  in  all 
cases  where  any  owner  shall  have  been  or  shall  be  liable 
to  be  rated  in  pursuance  of  this  Act  in  respect  of  any 
such  tenement  as  aforesaid,  it  shall  be  lawful  for  such 
owner  to  give  notice  to  the  officer  authorized  to  make  or 
collect  any  such  rate  of  his  intention  to  compound  for 
the  same  by  payment  of  a  reduced  rate,  whether  such 
tenement  be  occupied  or  not,  and  that  in  every  such 
case  every  such  owner  shall  thenceforth,  until  he  shall 
give  like  notice  for  determining  such  composition,  be 
liable  to  pay  one-half  of  such  rate  only ;    and  all  such 
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compositions  shall  be  entered  in  the  rate  book  of  snch 
officers,  and  such  owners  shall  be  thenceforth  rated 
accordingly/' 

The  honses^  the  subject  of  this  appeal^  were  within 
the  provisions  of  this  Act^  and  were  in  composition^  the 
owners  paying  the  rates  but  compounding  for  and  paying 
in  respect  of  them  only  one-half  of  the  sum  which 
would  be  payable  in  respect  of  the  houses  if  they  were 
out  of  composition.  The  local  Act  above  mentioned  was 
to  be  taken  as  part  of  this  case. 

The  appellants  contended  that^  although  these  houses 
were  in  composition^  they  were  entitled  to  the  same 
deduction  for  rates  and  taxes  as  was  allowed  in  respect  of 
other  property  which  was  not  in  composition^  and  that 
the  following  statement  and  figures  correctly  represented 
the  amount  of  rateable  value^  and  the  mode  by  which 
it  was  arrived  at. 

Gross  rental     -  -  - 

l/5th  deduction  for  rates  and  taxes 

Oross   estimated    rental    according    to 

Parochial  Assessments  Act    - 
Deductions  for  repairs^  &c. 


The  respondents  contended  that^  inasmuch  as  houses 
in  composition  only  paid  half  rates  and  taxes^  the  owners 
of  such  houses  were  only  entitled  to  one  half  of  the 
deduction,  being  the  sum  actually  paid  by  them,  and 
that  the  proper  deduction  in  respect  of  such  houses 
therefore  was  only  one-tenth  of  the  gross  rental ;  and 
that  the  following  statement  and  figures  correctly  repre- 
3  o  2 
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£6  10 
-    1     6 

0 
0 

o 

-  5     4 

-  1     3 

0 
5 

£4    0 

7 

£6  10 

0 

0  13 

0 

5  17 

0 

1     3 

5 

£4  13 

7 
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1865.        sented  the  rateable   value  and  the  mode  by  which  it 

The  Queen      ^^  arrived  at 
DoDD.  Gross  rental     - 

1/lOth  deduction  for  rates  and  taxes 

Gross    estimated    rental    according    to 

Parochial  Assessments  Act    - 
Deductions  for  repairs^  &c.        - 


The  question  for  the  opinion  of  the  Court  was, 
whether  the  owners  of  the  houses  were  entitled  to  the 
same  amount  of  deduction  for  rates  and  taxes  in  respect 
of  such  property  as  was  allowed  to  the  occupiers  of 
property  which  was  not  in  composition.  If  the  Court 
should  be  of  opinion  that  they  were  not  so  entitled,  the 
rateable  value  of  each  of  the  houses  was  to  stand  as 
reduced  by  the  Quarter  Sessions,  viz.,  at  4/.  ISs.  7d. 
If  the  Court  should  be  of  opinion  that  they  were  entitled 
to  the  same  amount  of  deduction,  then  the  rateable 
value  of  each  of  the  houses  was  to  be  reduced  by  a  further 
deduction  of  13«. 

Staveley  Hill^  for  the  respondents.— The  Parochial 
Assessments  Act,  6  &  7  ^.  4.  c.  96.  s.  1.,  enacts  that  the 
net  annual  value  of  hereditaments  to  be  rated  shall  be 
estimated  by  '*  the  rent  at  which  the  same  might  reason- 
ably be  expected  to  let  from  year  to  year,  free  of  all 
usual  tenants  rates  and  taxes,^'  &c.,  meaning  thereby 
to  describe  not  the  character  or  quality  but  the  quantity 
of  the  rates  actually  paid  by  the  tenant.  And  under 
stat.  10  &  11  Vkt  c.  XXX.  s.  5.,  which  is  a  provision 
similar  to  stat  13  &;  14  Vict  c.  99.  $>  4.,  the  owner  of 
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small  tenements  may^  upon  placing  himself  in  tlie  posi-        1865. 
tion  of  tenant  as  regards  liability^  compound  for  pay-    -^^  qubkn 
ment  of  one-half  of  the  rate.    That  half-rate  therefore, 
in  estimating  the  net  annual  value  of  these  tenements,  is 
the  amount  to  be  deducted.     [He  also  referred  to  stat. 
6  &  7  /fl  4.  c.  96.  s.  8.]     IMellar  J.   The  sum  actually 
paid  is  not  the  ordinary  tenants  rate;    double  that 
amount  is  the  rate  which  the  tenant  would  pay.]     The 
question  is,  what  is  the  beneficial  value  of  the  tenement  ? 
That  is  estimated  by- the  amount  of  the  rent  subject 
to  what  is  actually  paid  for  rates  and  taxes.     [Mellor  J. 
That  may  be  so  in  considering  the  beneficial  value  to  the 
landlord  or  the  tenant.     But  the  policy  of  the  Legis- 
lature is  not  to  assess  differently  the  value  of  houses 
compounded  for  and  those  not  compounded  for.] 

Keane  and  APMahon,  for  the  appellants,  were  not 
called  upon. 

CocKBURN  C.  J.  The  Parochial  Assessments  Act  is 
anterior  to  and  irrespective  of  the  local  Act,  which 
sanctions  compositions  between  landlords  of  small  tene- 
ments and  the  parish.  The  former  provides  that  to 
ascertain  the  net  annual  value  ^'  all  usual  tenant's  rates 
and  taxes''  shall  be  deducted.  The  local  enactment  was 
not  intended  to  apply  to  a  composition  when,  for  mutual 
convenience,  the  landlord  puts  himself  in  the  place  of 
the  tenant.  Therefore  the  landlord  in  the  present  case 
is  to  be  assessed  under  The  Parochial  Assessments  Act, 
independently  of  the  local  Act :  he  must  be  considered 
as  standing  in  the  place  of  the  tenant,  and  for  the 
purpose  of  the  assessable  value  the  deduction  for  rates 
must  be  what  the  tenant  would  have  to  pay,  and  not 
what  the  landlord  actually  pays. 
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Blackburn  J.  The  Wolverhampton  Act,  sect  5,  says 
that,  if  the  owner  is  willing  to  pay  rates  whether  the 
house  is  occupied  or  not,  he  shall  be  liable  to  pay  half 
the  rate  only ;  but  that  must  be  assessed  on  the  yalne 
to  be  ascertained  according  to  The  Parochial  Assessments 
Act.  The  amount  of  rates  to  be  deducted  is  not  to 
be  different  because  the  landlord  has  entered  into  a 
composition. 


Mellob  and  Shee  JJ.  concursed. 

Bate  to  be  reduced  accordingly  (a). 

(a)  See  the  next  case. 


Wednesday^ 

Poor  rate. 
Parochial 
Assessments 
Act,  6  rf-  7 
W.  4.  c.  90. 

8.1. 

Loral  Act, 
Water  rent. 


The  Queen  against  The  Overseers  of  the 
Township  of  Bilston. 

The  township  of  B.  was  Bupplied  with  water  partly  from  pnmps  and 
partly  firom  works  constructed  by  a  Company  under  local  Acts  of  Parlia- 
ment, who  were  compellable  to  supply  the  owners  or  occupiers  of  hooses 
in  the  township  with  water  for  domestic  nses  at  certain  charges,  with 
power  to  make  rates.  Held,  that  this  water  rent  was  not  a  deduction 
to  which  the  occupier  was  entitled  under  The  Parochial  Assessments  Act, 
6  &  7  H^.  4.  r.  96.  8. 1.,  as  an  expense  necessary  to  maintain  the  premises 
in  a  state  to  command  the  rent  paid  for  tiiem. 


TSAAC  HUGHES  brought  an  appeal  to  the  Quarter 
Sessions    of    Staffordshire    against    the    following 
rate : — 


No. 

Name  of 
Occupier. 

Name  of 
OTmer. 

DeacripUon  of 
property  rated. 

Name  and 

situation  of 

property. 

Groaa  esti- 
mated rental 

▼aloe 

2781. 

Jmae  Hughet. 

Bichard  Dodd 

and 
John  Sttuthan. 

House. 

^e«r  ViUage. 

Xli.fia. 

£» 
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V. 

rseei 

BiLSTON. 


1  16 

4 

1    8 

8 

0    4 

5 

0    8 

4 

0    8 

10 

0  11 

4 

£4  12 

11 

This  appeal  was  heard  at  the  Staffordshire  Epiphany        1865. 
Quarter  Sessions,  1865,  when  the  Court  found  that  the    The  Qube 
gross  estimated  rental  was  9/.  2s.,  and  that  in  order    OrerseerB  of 
to  arrive  at  the  net  rateable  value  the  appellant  was 
entitled  to  a  deduction  of  the  following  sums  as  yearly 
outgoings^  which  the  overseers  ought  to  allow  under 
sect  1  of  The  Parochial  Assessments  Act,  6  &  7  W.  ^ 
e.  96.,  viE.  :— 

Repairs  and  Insurance  as  1/6  of  rental  - 

Poor  rates         ... 

Sewer  rates       .  -  - 

Highway  rates .  •  - 

Town  Improvement  rates 

Water  rent       .  -  - 


And  in  accordance  with  such  finding,  the  Court  reduced 
the  gross  estimated  rental  to  9/.  2s.  and  the  net 
rateable  value  to  4/.  9s.  Icf.,  subject,  as  to  the  above 
deduction  of  lis.  4£f.  for  water  rent,  to  the  opinion  of 
this  Court  upon  the  following  case : — 

The  township  of  Bihton  is  supplied  with  water  partly 
from  pumps  and  partly  from  works  constructed  by  a 
Company  incorporated  as  llie  Dudley  Waterworks  Com- 
pany under  an  Act  (4  &  5  fF.  4  c.  xlii.),  and  it  was  en- 
tirely the  option  of  owners  or  occupiers  to  accept  or 
refuse  the  water  supplied  under  that  Act. 

By  The  Bilstan  Improvement  Act,  1850, 13  &  14  Vict 
c.  xcvi.,  the  Bilston  Improvement  Commissioners  had 
power  to  purchase  the  works  of  The  Dudley  Waterworks 
Company  within  Bilston,  and  to  hold  the  works  so  pur- 
chased in  the  same  manner  and  with  the  same  powers 
in  all  respects  as  if  the  same  had  been  constructed,  made 
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1865.       or  purcliased  by  the  Commissioners  under  the  powers 
The  QuBsiT  a'^d  for  the  purposes  of  the  Bilston  Improvement  Act, 
Overseers  of   ^^^  ^^7  ^^"^  compellable,  at  the  request  of  the  owner 
B1L8T05.      Qj  occupier  of  any  house  or  part  of  a  house  in  any  street 
in  which  any  waterpipe  of  the  Commissioners  should  be 
laid,  or  of  any  persons  who,  under  the  provisions  of  any 
Act  incorporated  with  The  Bilston  Improvement  Act, 
should  be  entitled  to  demand  the  supply  of  water  for 
domestic  purposes,  to  furnish  to  such  owner  or  occupier 
or  other  person  a  sufficient  supply  of  water  for  their 
domestic  uses  at  certain  rates  therein  specified.     Under 
sect.  76  the  Commissioners  had  power  to  levy  a  water- 
works rate  for  the  purpose  of  purchasing,  making  and 
maintaining  waterworks,  but  no  such  rate  was,  in  fact, 
ever  made.     In  the  year  1853  the  Commissioners  pur- 
chased irom  The  Dudley  Waterworks  Company  all  the 
plant  and  mains  of  the  Company  within  the  township  of 
Bikion,  and  since  that  time  supplied  water  to  all  persons 
*  desirous  of  accepting  it  at  a  regular  scale  of  prices  of 

which  the  following  is  a  copy : — 

''The  Bilston  Improvement  Act,  1850. 
*«TVater  Rents. 
"  Revision  of  the  Scale  of  charges. 
''  Notice  is  hereby  given  that   the  Bilston  Township 
Commissioners  and  Local  Board  of  Health  have  found 
it  necessary  to  revise  the  scale  of  chaises,  and  that  the 
following  will  be  the  quarterly  payments  for  water  con- 
sumers after  the  25th  day  of  December,  1863. 

"  Charges  for  Domestic  Consumption. 

Owners  composition  payable  whether  occupied  or  not. 

•'Tenements  rated  under  £6,    7,    8,    9,    10. 

"  To  pay  quarterly  2/0,  2/6,  2/9,  3/0,  3/4. 
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"  Occupiers  charges. 

"  Premises  rated  at  £11, 12,  18,  14,  15,  16,  17,  18, 19,  20. 

"  To  pay  quarterly    3/10,  4A  4/6,  4/10, 4/10,  5/2,  6/6,  6/10. 6/0,  6/0. 

*  ♦  *  :|c  s|e 

**  Chaises  for  trade  purposes  by  special  arrangement. 
"  By  order  of  the  Board, 
"  Commissioners'  Offices,  '*  R.  H.  Harper, 

'*  Church  Street,  BOstan,  "  Clerk.'' 

"  November  lSt\  1863.'' 

The  water  was  supplied  by  pipes  from  the  mains  to 
the  houses,  and  when  the  water  rent  was  in  arrear,  or 
unpaid  after  notice,  the  supply  was  cut  off  and  withdrawn. 
About  one-half  of  the  inhabited  houses  were  supplied 
with  water  from  these  waterworks,  and  paid  rent  for  the 
same  to  the  Commissioners,  and  as  to  these  it  was  a 
matter  of  arrangement  between  the  landlord  and  tenant 
to  which  of  the  two  the  water  was  supplied,  and  which 
of  the  two  paid  the  water  rent  The  inhabitants  of  those 
houses  to  whom  there  was  no  supply  from  the  waterworks 
procured  their  water  from  their  own  wells  or  other 
sources.  In  the  present  instance  the  water  was  supplied 
from  the  waterworks,  the  landlord  paying  the  water 
rent,  and  the  occupier  had  nothing  to  do  with  it. 

The  appellant  contended  that  this  payment  for  water 
was  a  deduction  to  which  he  was  entitled  under  The 
Parochial  Assessments  Act,  as  being  an  expense  necessary 
to  maintain  the  premises  in  a  state  to  command  such 
rent. 

The  respondents  contended  that,  inasmuch  as  it  was 
optional  with  the  owner  and  occupier  of  the  house  whe- 
ther they  would  take  their  supply  of  water  from  the 
Commissioners,  or  obtain  it  from  other  sources,  it  was 
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1865.       not  a  necessary  expense  or  outgoing  which  they  ought  to 

The  Queen     allow  as  a  deduction  from  the  rateable  value. 

Oveweera  of        ^  *^®  Court  should  be  of  opinion  that  the  deduction 

J31L8TOM.      ought  to  be  allowed,  the  rate  was  to  stand  as  reduced, 

namely,  at  4d.  9s.  Id. ;   if  of  the  contrary  opinion,  an 

addition  of  11«.  4(1.  was  to  be  made  to  the  sum  to  which 

the  rateable  value  was  reduced  by  the  Quarter  Sessions. 

M^Mahon  {Keane  with  him),  for  the  appellant — 
The  Parochial  Assessments  Act,  6  &  7  ^.  4.  c.  96.  s,  1., 
enacts,  '^  No  rate  for  the  relief  of  the  poor  in  England 
and  fFales  shall  be  allowed  by  any  justices,  or  be  of  any 
force,  which  shall  not  be  made  upon  an  estimate  of  the 
net  annual  value  of  the  several  hereditaments  rated 
thereunto ;  that  is  to  say,  of  the  rent  at  which  the  same 
might  reasonably  be  expected  to  let  from  year  to  year, 
free  of  all  usual  tenant's  rates  and  taxes,  and  tithe  com- 
mutation rent-chai^e,  if  any,  and  deducting  therefrom 
the  probable  average  annual  cost  of  the  repairs,  in- 
surance, and  other  expenses,  if  any,  necessary  to  maintain 
them  in  a  state  to  command  such  renf  The  water 
rent  payable  under  the  statutes  4  &  5  ^.  4.  c.  xlii.  and 
13  &  14  Vid.  c.  xcvi.  is  an  expense  necessary  to  maintain 
hereditaments  in  a  state  to  command  rent  It  is  not 
easy  to  see  what  question  the  Court  of  Quarter  Sessions 
intended  to  reserve,  for  the  case  finds  that  the  water 
rent  was  a  yearly  outgoing  which  the  overseers  ought 
to  allow.  [Mellor  J.  Suppose  the  tenant  does  not 
choose  to  pay  the  water  rent,  in  consequence  of  which 
the  water  is  cut  off,  and  he  supplies  the  premises  by 
pumping  up  water?]  The  expense  of  keeping  the  pump 
in  repair  would  be  allowed  as  an  expense  necessary  to 


XXIX.  VICTORIA. 


913 


command  the  rent.     [He  cited  Reg.  v.  Hall  Dare  (a).]  1866. 

[Mellor  J.     That  case  is  not  at  all  like  this.     Lush  J.  The  Queen. 

Suppose  this  were  gas.     Cockbum  C.  J.     Or  candles  ]  q^^j^^^^s  of 

The  case  ought  to  be  remitted,  in  order  that  the  Ses-  Bilston. 
sions  may  find  what  was  the  real  rentaL 

Staveley  Hill,  for  the  respondents,  was  not  called  on. 

CocKBURN  C.  J.  It  is  clear  what  the  question 
resenred  is.  The  Quarter  Sessions  have  submitted  to 
us  whether  a  charge  for  this  water  rent  ought  to  be 
deducted  in  estimating  the  net  annual  value  of  these 
premises.  We  clearly  think  it  ought  not.  It  is  neither 
a  tenant's  rate,  (in  the  proper  meaning  of  that  term), 
nor  an  expense  similar  to  that  incurred  for  keeping 
the  premises  in  repair.  The  landlord  here  is  asked  to 
provide  what  the  tenant  would  otherwise  have  had  to 
provide  himself  with,  and  what  is  a  necessary  of  life  as 
much  as  food  or  raiment. 

Mellor,  Shee  and  Lush  JJ.  concurred. 

Judgment  for  the  respondents. 


(a)  6B.^S.  785. 
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Monday, 
A(>t«m6er20th. 


Settlement. 
Hiring  or 
renting  a 
tenement, 
6  G.  4.  c.  67. 


The  Guardians  of  the  Hastings  Union,  appel- 
lants, The  Guardians  of  St.  James,  Clerken- 
WELL,  respondents. 

1.  Where  it  appears  from  the  terms  on  which  premises  aze  let  that 
the  parties  contemplated  originally  that  the  holding  would  endure  for  a 
year,  though  it  might  be  put  an  end  to  before  the  expiration  of  that  time^ 
and  the  tenant  occupies  ror  a  year  under  the  agreement,  a  settlement  is 
gained  by  renting  a  tenement  under  stat.  6  G,  4.  c.  57.  e.  2. 

2.  Therefore  a  settlement  was  sained  by  a  pauper  who  occupied  pn- 
mises  for  six  years  under  the  following  a^ement,  dated  JiUv  25th : — 
"  W,  W,  agrees  to  let,  and  J.  H.  agrees  to  hire,  the  house,  No.  62;  (xtorge 
Street,  quarterly,  at  a  yearly  rent  of  25/.,  to  be  paid  on  the  29th  Septtm- 
her,  25ih  December,  25th  March  and  24th  June ;  taxes  to  be  paid  by 
tenant ;  to  be  left  in  tenantable  repair ;  a  quarter's  notice  to  be  giren 
by  either  party." 

'VTOTICE  of  appeal  having  been  duly  given  against  an 
order  of  two  justices  of  the  county  of  Middlesex, 
adjudicating  the  settlement  of  John  Hazel,  a  lunatic,  to 
be  in  the  .parish  of  St  Clement,  in  the  borough  of 
Hastings,  in  the  county  of  Sussex,  and  ordering  the 
guardians  of  the  Hastings  Poor  Law  Union  to  make 
certain  payments  to  the  guardians  of  the  parish  of  St. 
James,  Ckrkenwell,  for  the  removed  of  the  lunatic  to 
The  Middlesex  Lunatic  County  Asylum  and  his  main- 
tenance there,  it  was  agreed  that  the  opinion  of  this 
Court  should  be  taken  in  accordance  with  the  provisions 
of  stat.  12  &  13  Fict.  c.  45.  s.  11.,  upon  a  case  which 
stated  the  following  facts. 

John  Hazel,  in  July,  1856,  applied  to  George  Wellerd, 
as  the  agent  of  William  Wellerd,  to  become  the  tenant  of 
the  house  Na  62,  George  Street,  in  the  parish  of  St. 
Clement,  Hastings,  and  the  following  agreement  waa 
then  signed : — 

"An  agreement  between  William  Wellerd  and  John 
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Hazel.      William  WeUerd  agrees  to  let,  and  John  Hazel        1935, 
agrees  to  hire;  the  house^  No.  62,  George  Street,  quar-  "G^J^J^JdianToT 
terly,  at  a  yearly  rent  of  25/.,  to  be  paid  on  the  29th     ^^^^^'^ 

September,  25th  December,  25th  March  and  24th  June ;    ^     J;       ^ 

Gnaiuiaiui  of 

taxes  to  be  paid  by  tenant :   to  be  left  in  tenantable     St.  Jambs, 

Clbbksm- 
repair ;  a  quarter's  notice  to  be  given  by  either  party.  wxll. 

«'  Hastings,  «  John  Hazel 

"  July  25th,  1856."  "  For  fFm.  Wellerd, 

«  Geo.  WellerdJ' 

It  was  admitted  by  the  appellants  that  John  Hazel 
occupied  the  house  under  the  agreement  for  six  years, 
and  resided  therein  and  was  assessed  to  and  paid  rates 
and  taxes  in  respect  thereof  so  as  to  gain  a  settlement 
in  the  parish  oiSt  Clement  if  the  agreement  constituted 
a  yearly  hiring  or  renting  of  the  house  for  the  term 
of  one  whole  year,  within  the  meaning  of  stat.  6  G.  4. 
e.  57.  s.  2.  The  rent  for  the  house  was  always  paid 
quarterly. 

The  question  for  the  opinion  of  this  Court  was,  whe- 
ther the  agreement  constituted  such  yearly  hiring  or 
renting  of  the  house  for  the  term  of  one  whole  year. 

The  case  was  argued,  Nov,  8,  before  Cockburn  C.  J., 
Blackburn,  Mellor  and  Sees  JJ. 

Poland,  for  the  respondents. — The  pauper  having  oc- 
cupied the  premises  for  six  years  under  the  agreement 
acquired  a  settlement  by  renting  a  tenement  for  the 
term  of  one  whole  year  within  stat.  6  G,  4.  c.  57.  s.  2. ; 
The  Overseers  of  Willesden,  appts.,  The  Overseers  of  Pad- 
dington,  respts.  (a),  Reg.  v.  The  Inhabitants  of  St.  Giles 
fcithotit  Crippkgate  (b),  where  Blackburn  J.  said,  p.  512, 
'*  In  Rex  V.  The  Inhabitants  of  Herstmonceaux  (c)  a  yearly 

{a)  SB.fS.  593.  (b)  4  -B.  #  A  609. 

(0  IB.^C.  551.  556. 
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1865.        rent  was  named ;  but  the  decision  was  upon  the  principle 

Guaniiaiiflof    ^^  *he  dictum  of  Bulkr  J.  in  Birch  v.  Wright  (a)."    If 

Uhhw**      this  was  a  taking  from  quarter  to  quarter  subject  to 

Guanii'anB  of    '^^^^^  ^^  notice  having  been  given  it  might  be  declared 

^^^^^     upon  as  a  tenancy  from  year  to  year.     But  the  word 

^M*-        "  quarterly*'  must  be  construed  by  reference  to  other 

parts  of  the  agreement ;  and  the  rent  being  yearly  and 

payable  on  the  four  usual  quarterly  days  a  yeariy  tenancy 

was  created   defeasible   upon  notice.      [He  was  then 

stopped.} 

Bursty  for  the  appellants.  — To  constitute  a  hiring  or 
renting  a  tenement  within  stat  6  G.  4.  e.  57.  s.  2.,  it  is 
essential  that  the  tenancy  should  have  been  originally 
made  for  a  whole  year.  In  the  cases  rdied  on  by  the 
other  side  the  hiring  was  for  an  indefinite  period,  which 
is  a  hiring  for  a  year,  or  the  term  had  to  be  inferred 
from  other  incidents  provided  for  by  the  agreement. 
Here  the  term  is  defined^  for  the  premises  are  taken 
*'  quarterly,"  which  must'mean  from  quarter  to  quarter, 
and  that  is  not  a  renting  for  one  whole  year,  which  is 
required  by  the  statute.  The  tenant,  by  giving  notice, 
might  quit  at  the  end  of  any  quarter ;  if  it  were  a  yearly 
taking  the  notice  must  expire  at  the  time  of  year 
when  the  tenancy  began.  The  rent  is  fixed  at  a  yearly 
sum  for  the  purpose  only  of  calculation ;  the  payment  is 
to  be  at  that  rate;  Doe  d.  King  v.  Grafton  {b),  per 
Lord  Campbell  [Mellor  J.  The  tenancy  must,  in  the 
first  instance,  last  six  months.]  No.  If  the  pauper 
had  gone  into  occupation  at  the  beginning  of  the  quar* 
ter,  he  might,  on  the  first  day,  have  given  notice  to 
quit.  In  Bex  v.  The  Inhabitants  of  Herstmonceaux  (c)  the 

(a)  1  T.  R,  378.  380.  (b)  18  Q.  B,  496.  601 

(c)  7  B.  4-  a  661. 
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house  was  taken  at  twenty  guineas  a  year^  the  inference        1865. 
from  which  was,  that  the  tenancy  was  from  year  to  year,    Ouardiansof 
and  that  was  not  rehutted  by  the  payment  of  rent  weekly,        u"/oii  * 
though  either  party  being  at  liberty  to  give  three  months    ^hia^ng  of 
notice  from  any  quarter  day  made  the  yearly  tenancy      qJ^"^ 
defeasible.    In  The  Overseen  of  fVilksden,  appts.^  The        wsll. 
Overseers  of  Paddmgtan,  respts.  (a),  there  was  an  agree* 
ment  to  take  a  cottage  for  three  months  from  the  25tli 
December,  at  the  yearly  rent  of  18/.,  the  first  monthly 
payment  to  be  made  on  the  25th  January  next,  with 
three  months  notice  to  quit  from  either  party  to  the  other. 
The  pauper,  having  occupied  eighteen  months  under  this 
agreement,  was  held  to  have  gained  a  settlement,  the 
Court  saying  that  the  meaning  was  that  he  should  be  a 
tenant  for  three  months  certain,  and  after  that  a  yearly 
tenant.    In  Reg,  v.  The  Inhabiianis  of  St.  Giles,  Cripple- 
gate  (&),  where  it  was  held  that  an  occupation  for  upwards 
of  two  years  under  a  general  taking  at  a  monthly  rent, 
with  one  month's  notice  to  expire  on  one  of  the  usual 
quarter  days,  conferred  a  settlement,  it  would  have  been 
a  monthly  tenancy  but  for  the  clause  relative  to  notice 
to  quit.     [Cockbum  C.  J.    Though  the  parties  to  the 
agreement  in  the  present  case  begin  by  calling  it  a 
quarterly  taking,  is  not  a  larger  interest  created?  Black- 
burn J.     In  all  these  cases  the  substance  of  the  agree- 
ment, looking  to  the  intention  of  the  parties,  is,  that 
the  occupation  shall  continue  until  notice ;  the  nature 
and  mode  of  enjoyment  by  the  tenant  are  the  same 
whether  the  tenancy  is  called  monthly,  quai^rly  or 
yearly.]     The  parties  to  this  agreement  only  say  that 
the  occupation  may  continue  beyond  the  quarter,  not 

(a)  ZB.^8,  693.  (6)  ^B.^8,  500. 
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1865.       that    the    taking  may  become   more  than  quarterly. 

Guardians  of    [Blackbum  J.     If  the  matter  were  res  Integra^  I  should 

^Um"oh  '      ^®  inclined  to  think  that  your  construction  of  stat.  6  G.  4. 

GuarJiansof    ^-  57.  *.  2.  was  right.] 

^Clkr&k?-  ^  ^^  *^®  ^^*®^  °^  hiring  and  service  under  stat.  8  W. 
WBLL.  Sf  M.  c.  II.  8.  7>  A  hiring  at  weekly  wages  is  a  weekly 
hiring,  unless  there  is  in  the  agreement  some  incident 
from  which  to  infer  that  a  longer  period  must  have  been 
int^nded^  besides  the  service  having  continued  more  than 
a  year;  Rex  v.  The  Inhabitants  of  Dodderhill  (a) ;  Rex  v. 
The  Inhabitants  of  Warminster  (Jb);  Rex  v.  St.  Andrew, 
Pershore  (c). 

Poland,  in  reply. — After  the  first  quarter  the  pauper 
was  in  occupation  on  a  general  indefinite  hiring ;  the 
agreement  does  not  say  that  the  quarter's  notice  is  to 
expire  at  the  end  of  any  year.  {^Blackbum  J.  If  it  is 
a  quarterly  tenancy  it  would  be  determinable  by  a  half- 
quarterly  notice.]  Also  the  taxes  are  to  be  paid  by  the 
tenant,  and  the  premises  are  to  be  left  in  tenantable 
repair.  In  Doe  d.  King  v.  Grafton  {J)  the  question  was 
when  the  notice  to  quit  should  expire. 

Cur.  adv.  vuU. 

Shee  J.  now  delivered  the  judgment  of  the  CJourt. 

In  this  case  the  question  is,  whether  John  Hazel,  a 
pauper,  had  acquired  a  settlement  in  the  parish  of  SL 
Clement,  Hastings,  by  renting  a  tenement  for  the  term 
of  one  whole  year  within  the  meaning  of  stat.  6  G.  4 
c.  57.  s.  2. 

(a)  3  Af.  #  A  243.  (6)  6  B.  f  C.  77. 

(c)  8  B,  4'  a  679.  (d)  18  Q,  B,  496. 
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The  pauper  actually  occupied  the  premises  for  six        i865. 
years  under  an  agreement  in  the  following  terms: —    Guarclians of 
"  fVm.  Wellerd  agrees  to  let,  and  John  Hazel  agrees  to      ^^^/J'^'' 
hire,  the  house.  No.  62,  George  Street^  quarterly,  at  a         ^: 
yearly  rent  of  25/.,  to  be  paid  on  29th  September^  25th     St.  Jamw, 
December^  25th  Marcht  and  24th  June  ;  taxes  to  be  paid        wKLb 
by  tenant ;  to  be  left  in  tenantable  repair ;  a  quarter's 
notice  to  be  given  by  either  party.''     The  language  of 
the  agreement,  speaking  as  it  does  of  a  yearly  rent  and 
mentioning  the  four  quarter  days,  shews  that  the  parties 
contemplated  that  the  tenancy  would  probably  continue 
for  a  year ;  but  it  was  in  the  power  of  either  party  to 
put  an  end  to  the  tenancy  by  a  quarter's  notice,  and  we 
think  that  the  use  of  the  word  ''  quarterly"  shews  that 
it  was  intended  that  the  notice  might  terminate  at  the 
end  of  any  quarter;   so  that  it  was  at  the  option  of 
either  party,  by  giving  a  proper  notice,  to  terminate  the 
tenancy  before  the  end  of  the  year. 

If  we  were  now  for  the  first  time  construing  stat.  6  G.  4. 
c.  57.  s.  2.,  we  should  not  be  disposed  to  hold  that  this 
was  a  hiring  for  a  whole  year,  as  there  is  great  force  in 
the  argument  that  the  true  construction  of  the  statute  is 
that  the  tenancy  should  be  such  as  must  endure  for  a  whole 
year ;  but  in  Rex  v.  The  Inhabitants  of  Herstmonceaux  (a), 
though  it  was  forcibly  contended  in  the  argument  that 
such  was  the  true  construction,  the  Court  decided,  after 
taking  time  to  consider,  that  a  taking  '^  at  twenty  guineas 
a  year,  the  rent  to  be  paid  weekly,  and  either  party  to  be 
at  liberty  to  give  three  months  notice  from  any  quarter 
day,  and  at  the  expiration  thereof  to  determine  the 
tenancy,"  was  a  taking  for  a  year  unless  within  the  year 

(a)  7B.^a  651. 
VOL.   VI.  8    P  B.    &   S. 
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1865.        notice  should  be  giTen;   and  that,  notice  not  having 

Guardians  of    ^^®°  given,  the  Occupation  was  under  a  letting  for  a 

^Unioh  *      ^^^^®  year  within  the  meaning  of  stat.  6  G.  4.  c.  57.  s,  2. 

^    J:       .    This  case  was  followed  by  this  Court  in  The  Overseers  of 

Gnardians  of  •'  "^ 

St.  J  AMK8  Willesden,  appts.,  The  Overseers  of  Paddington,  respts.  (a). 
WELL.  In  that  case  there  was  an  obscurely  worded  agreement 
Wightman  J,,  in  his  judgment,  p.  596,  states  its  effect  to 
be  "  a  demise  for  three  months  certain  from  the  25th 
December,  1859,  but  that,  if  the  parties  should  go  on  as 
landlord  and  tenant  after  that  time,  then  it  should  be  a 
yearly  tenancy  at  the  rate  of  18/.  a  year  payable  monthly, 
and  determinable  by  giving  three  months  notice,  which  I 
think  may  be  given  at  any  time,  and  need  not  be  a  notice 
expiring  at  any  particular  part  of  the  year.  Then,  the 
pauper  having  occupied  for  more  than  a  year,  he  has 
rented  a  tenement  for  the  term  of  one  whole  year  within 
the  meaning  of  stat.  6G.  4.  c.  57.  *.  2"  Crompton  J.  seems 
to  have  been  inclined  to  think  that  the  construction  of 
the  agreement  was  that  the  notice  to  quit  must  expire  at 
the  end  of  the  year,  on  which  reading  of  the  agreement 
the  present  question  would  not  arise ;  but  he  expresses 
no  dissent  from  the  view  of  Wightman  J.,  and  no  dis- 
approbation of  Rex'v,  Thelnhabitants  of  Herstmonceaux{b). 
In  Rex  V.  The  Inhabitants  of  St.  Giles  without  Cripple- 
gate  (<?)  the  case  of  Rex  v.  The  Inhabitants  of  Herstmon^ 
ceaux  (i)  was  again  followed.  There  the  letting  was  of 
a  house  from  the  25th  of  March,  1858,  at  the  monthly 
rent  of  1/.  \\s.  Sd,,  and  it  was  agreed  that  pne 
month's  notice  to  expire  either  on  the  25th  March^ 
25th  June,  25th  September,  or  25th  December,  should 
be  a  good  and  sufficient  notice  on  either    side  for 

(a)  3  B.  4'  3,  593.  (I)  7  B,  f  C.  661. 

(c)  4  J?.  #  fif.  609. 
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the  tenant  to  deliver  up  possession.    Though  the  rent        1865. 


was  expressed   to  be  monthly^  it  was  dear  from  the    oaaxdiansof 
agreement  as  to  the  notice  to  quit  that  the  tenancy  was        umioh 
intended  to  be  more  than  a  monthly  one.     The  Court    Quj^^^'ans  of 
say,  p.  514,  '*To  what  other  conclusion  can  we  come     St.  Jamm, 
than  that  it  was  a  hiring  of  the  tenement  indefinite  as  tu        wkll. 
duration,  but  terminable  at  a  month's  notice  on  either 
side  on  any  of  the  specified  quarterly  days  ?     And  the 
house  having  been  actually  occupied  imder  that  hiring 
for  upwards  of  two  years,  it  appears  to  us  that  it  must 
be  considered  to  have  been  an  occupation  under  a  hiring 
for  a  year.''     No  case  was  cited,  nor  are  we  aware  of 
any,  in  which  the  authority  of  Rex  v.  The  Inhabitants 
of  TIerstmonceaux  (a)  has  been  questioned,  and  on  this 
state  of  the  authorities  we  feel  ourselves  bound  to  hold 
that,  though  a  tenancy  is  terminable  by  a  notice  to  quit 
within  a  year,  yet  if  the  terms  of  the  hiring  are  such  as 
to  shew  that  the  parties  contemplated  that  the  tenancy 
would^  unless  the  notice  was  given,  endure  for  a  year 
or  more,  and  it  does  endure  for  a  year,  it  will  be  suffi- 
cient to  confer  a  8ettlement«> 

We  do  not  intend  to  decide  that  a  weekly  tenant  at  a 
weekly  rent,  who  by  payment  of  rent  becomes  a  tenant 
from  week  to  week  so  long  as  both  landlord  and  tenant 
please,  gains  a  settlement  at  the  end  of  fifty-two  weeks 
as  having  held  imder  a  letting  for  a  whole  year.  We 
think  that  the  decisions  only  apply  to  cases  where  it 
appears  &om  the  terms  of  the  letting  that  the  parties 
contemplated  originally  that  the  holding  would  endure 
for  a  year,  though  it  might  be  put  an  end  to  before  the 
expiration  of  the  year. 

(a)  1  B.^C.  651. 

3  p  2 
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18G5.  In  the  present  case  indeed  the  parties  say  that  the 

Guardians  of  house  is  to  be  let  *'  quarterly/'  and  if.  the  agreement 
Ukioh  *  stopped  there  the  inference  would  be  that  they  did  not 
Guardia  of  co^'^mplate  that  the  holding  would  continue  for  a  year; 
St.  Jamm,  but  they  proceed  to  say  that  it  shall  be  at  a  yearly  rent, 
WELL.  payable  on  the  ^our  usual  quarter  day$.  This  seems  to 
us  to  shew,  quite  as  strongly  as  anything  in  the  agree- 
ments in  Rex  v»  The  InhahitanU  of  Herstmonceaux  (a). 
The  Overseers  of  Willesden,  appts..  The  Overseers  of 
Paddington^  respts.  {b\  and  Reg,  v.  The  Inhabitants  of  St, 
Giles  without  Cripplegate  {c),  that  it  was  contemplated 
by  the  parties  that  the  holding  would  continue  for  a  year 
or  more,  though  it  might  be  put  an  end  to  before  the 
expiration  of  a  year.  And  the  word  "quarterly**  will 
we  think  have  sufficient  effect  given  to  it  by  using  it  to 
shew  an  intention  that  the  quarter's  notice  might  ter- 
minate at  the  end  of  any  quarter,  without  allowing  it  to 
nullify  these  expressions.  Had  the  word  '*  quarterly** 
been  omitted  and  the  words  '*  ending  on  any  quarter 
day**  been  inserted  at  the  end  of  the  agreement,  the 
effect  of  the  agreement  would  have  been  precisely  the 
same  both  as  to  the  continuance  of  the  holding  and  the 
mode  in  which  it  was  to  be  determined.  The  case  would 
have  been  identical  with  Rex  v.  The  Inhabitants  of 
Herstmonceaux  (a) ;  and  we  think  that  we  ought  not  to 
make  a  nice  distinction  between  the  effect  of  agreements^ 
according  to  their  words,  when  the  intention  of  the 
parties  as  expressed  by  the  words  used  and  the  legal 
effect  of  the  agreements  are  identical 

It  is  important  that  points  arising  on  settlement  law 

(a)  75. #  a  551.  (h)  ZB.4  8,  593. 

(c)  AB,^3,  500. 
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when  once  determined  should  not  be  again  disturbed  1865. 

except  on  most  cogent  grounds,  and  we  should  therefore  Guardians  of 

not  feel  justified  in  overruling  the  three  cases  already  ^uiu^mT* 

decided  on  this  subject,  although  we  may  doubt  the  ^^^    ^ 

correctness  of  the  original  decision.  St.  James, 

Cle&ksm- 
The  order  should  therefore  be  affirmed. 


WKLL. 


Order  affirmed. 


The  QuBEK  against  Hampton,  Bbough,  Wbiqht  n^raday, 

and  HiPKiNS.  

Quo  warranto, 

1.  Quo  wwnnto  liea  for  the  office  of  guardian  of  the  poor  elected  ^n^^    *^" 
under  stat  4  &  5  W.  4.  e.  76.  «.  38.  Qmli/ication 

2.  By  a  local  Act^  13  Vict.  c.  iv.  *.  1.,  the  owners  of  every  tenement  ^ 
within  certain  parishes  assessed  to  the  poor  rate,  &c.,  at  an  annual  sum  ^^{q^^ 
not  exceeding  7^.  rateable  value,  were  to  be  rated  to  and  pay  the  poor  rate,  ^^;^  ^f 
&c.  instead  of  the  occupiers :  provided  that  "  such  rating  and  payinent  j,o^,j«  /j^ 
shall  not  in  any  manner  affect  or  prejudice  the  right  of  an^  occupier  to  SmaMtene- 
the  enjoyment  of  an^  franchise  or  priiSlege,  whether  municipal  or  paro-  f^ents, 
diial,  to  which  he  might  be  or  become 'entitled  within  the  said  parish  or  ^  a  5*^  4 
township  in  oase  such  owner  or  occupier,  or  either  of  them,  shall  have  ^  2g  ^^  38*40 
paid  the  full  amount  payable  in  respect  of  the  property  for  which  such  jg  y^^'^  ^  *-^ 
occupier  claims  to  exercise  such  franchise  or  privilege.      Sect.  10  fixes  ^  j 

one  half  as  the  sum  at  which  the  rate  may  be  compounded  for.    Held,  13  1  ^4  y^f 

that  the  occupiers  of  small  tenements,  the  owners  of  which  had  com-  ^  ^ 

pounded  for  and  paid  rates  under  the  local  Act  or  The  Small  Tenements  Payment* of 

Act,  13  &  l4fVict,  e,  99.,  had  a  right  to  vote  in  the  election  of  guardians  rat^com- 

3.  By^t.  4  &  6  JT.  4.  c.  76.  *.  38.  the  Poor  Law  Boaid  are  to  fix  ^^^{Z'. 
the  qualifications  of  guardians  of  the  poor,  such  qualification  to  consist  ^^^  ^^  Aspect 
in  being  rated  to  the  poor  rate  of  some  parish  or  parishes  within  the  oivrwerUt 
Union.    Held,  that  an  owner  of  small  tenements  who  had  compounded  "^  ^  ^^  ^* 
for  the  payment  of  rates  and  was  rated  accordingly  was  qualifiea  to  be  a 

guardian  of  the  poor  though  he  was  not  an  occupier. 

TN  Tiimty  Term,  GaU^  obtained  a  rule  calling  upon 
Joseph  Hampton^  Thomas  Peace  Brought  John  fVhiley 
Wright  and  David  Hipkim  to  shew  cause  why  an  infor- 
mation or  informations  in  the  nature  of  a  quo  warranto 
should  not  be  exhibited  against  them  to  shew  by  what 
authority  they  claimed  to  exercise  the  office  of  guardians 
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1865,        ^^  *^®  P^^  ^^^  *^®  parish  of  West  Bramwich,  in  the 

Q  BET     co^'^ty  of  Stafford^  on  the  ground  that  in  the  election  of 

▼•  guardians  for  that  parish  the  votes  were  improperly 

Hampton.       °.  *"  . 

received  of  the  occupiers  of  small  tenements  m  respect 

of  which  the  owners  were  rated  and  paid  the  sums  for 
which  the  rates  upon  those  small  tenements  respectively 
were  compounded  under  The  fFest  Bromwich  Bates  Bill, 
1850, 13  Vict.  c.  iv.  s.  1. 

The  affidavits  stated  that  in  April,  1865,  an  election 
of  guardians  of  the  poor  for  the  parish  of  fFest  Brom- 
wich was  held  at    West  Bromwich,  and  at  that  elec- 
tion John  Spittle,   George  Wilks,  Brownlow  W.  Blades, 
Reuben  Farley,   John   Field,    Thomas   Bridge,    Joseph 
Hampton,  John  Whiley  Wright,  Thomas  Peace  Brough, 
David  Hipkins,  John  Roberts,  John  Lees,  John  Arthur 
Kenwick,   Henry   Williams    and    Thomas   Lloyd,   with 
others^  were   candidates.     At  the   election  the  occu- 
piers of  small  tenements  whose  ^ates  had  been  com- 
pounded for  and  the  sum   compounded  for  in  respect 
thereof  paid  by  the  owners  in  accordance  with  the  pro- 
visions of  stat.  13  Vict  c.  iv.,  received  voting  papers 
and   voted,  and  their  votes  were  received  Ad  taken 
into  account  as  well   as  the  votes  of  the  ratepayers 
and  owners  of  property  within  the  parish;  and  John 
Spittle,    George  Wilks,  Brownlow   W.   Blades,   Reuben 
Farley,  Joseph  Hampton,  John  Field,  Thomas  Bridge^ 
Thomas  Peace  Brough,  John  Whiley  Wright  and  David 
Hipkim  were  declared  and  certified  to  be  duly  elected 
guardians  for  the  parish,  and  acted  as  such. 

If  the  votes  of  the  occupiers  of  small  tenements  whose 
rates  were  compounded  for  and  paid  by  the  owners  were 
invalid  and  had  been  rejected,  Brownlow  W.  Blades, 
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Retiben  Farley ^  Thomas  Bridge,  John  Field,  John  Roberts,        1865. 
John  Spittle,  John   Lees,   George    Wilks,    John   Arthur    The  Qobbn 
Kenwick  and  Henry  Williams  would  have  had  the  ma-     hamptow. 
jority  of  votes  and  would  have  been  declared  and  cer- 
tified duly  elected  guardians  for  the  parish.     The  occu- 
piers  of  small  tenements  had  no  qualification  in  respect 
of  which  they  were  entitled  to  vote  in  the  election  of 
guardians  other  than  as  appeared  from  the  rate  book ; 
and  their  names  and  the  names  of  all  other  tenants  of 
compound  houses  in  West  Bromwich  did  not  appear  as 
ratepayers  on  the  books  but  only  as  occupiers.     The 
last  column  in  the  rate  book  for  the  Union  was  headed 
''  Amount  of  rate  assessed  upon  and  payable  by  the 
owner  instead  of  the  occupier  by  virtue  of  the  statute 
in  that  behalf.'* 

The  West  Bromioich  Rates  Bill,  1850,  18  VicL  c.  iv. 
(passed  on  the  17th  May  in  that  year),  *.  1.,  after  reci- 
ting that  ''the  parish  of  West  Bromwich,  in  the  county 
of  Stafford,  and  the  township  of  Oldbury^  in  the  parish 
of  Haks  Owen  in  the  county  of  Worcester,  are  both 
within  the  West  Bromwich  Poor  Law  Union,  and  are 
large  and  populous,  and  contain  respectively  a  great 
number  of  small  tenements,  and  the  poor  belonging 
thereto  are  numerous,  and  supported  at  a  great  expense ; 
and  in  consequence  of  the  inability  of  the  occupiers  of 
such  tenements  to  pay  the  poor  rates,  highway  rates, 
the  county,  shire  hall,  police,  and  other  county  rates 
thereupon  imposed,  the  same  are  in  a  great  measure 
rendered  unproductive;  and  it  is  expedient,  therefore, 
that  better  provision  should  be  made  in  the  rating  of 
such  small  tenements  to  such  several  rates,  and  for  the 
levying  and  collecting  of  such  rates :"  enacts  "  That  the 
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1866.  owners  of  every  tenement  within  the  said  pariah  of 
The  QoBEH  ^'^^  Bromwich,  &c.  and  the  said  township  of  Oldbvry, 
Hampton  ^'^  *^^  which  may  be  assessed  to  the  poor  rate,  high- 
way rate^  county,  shire  hall,  and  other  county  rates  within 
the  said  parish  or  township^  at  any  annual  sum  not  exceed- 
ing 71,  rateable  value^  which  said  annual  sum  of  7/.  shall 
be  ascertained  according  to  the  provisions  of  stat.  6  &  7 
W.  4.  c.  96.^  ''  shall  and  may  from  time  to  time  and  at 
all  times  hereafter  berated  and  assessed  to  and  shall  pay 
such  poor  rate^  highway  rate^  county^  shire  hall,  police, 
and  other  county  rates,  for  or  in  respect  of  such  tene- 
ments, instead  of  the  actual  occupiers  thereof;  &&: 
Provided  always,  that  notwithstanding  the  rating  of  or 
pajnnent  by  any  such  owner  under  this  Act,  such  rating 
and  payment  shall  not  in  any  manner  affect  or  prejudice 
the  right  of  any  occupier  to  the  enjoyment  of  any  fran- 
chise or  privilege,  whether  municipal  or  parochial,  to 
which  he  might  be  or  become  entitled  within  the  said 
parish  or  township  in  case  such  owner  or  occupier,  or 
either  of  them,  shall  have  paid  the  full  amount  payable 
in  respect  of  the  property  for  which  such  occupier  claims 
to  exercise  such  franchise  or  privilege." 

Sect.  9  enacts  ''  That  in  all  cases  where  the  owner  is 
absent  or  cannot  be  found,  or  refuses  or  neglects  to  pay 
any  rate  or  composition  to  which  he  is  by  this  Act 
liable,  such  rate  or  composition  may  be  paid  by  the  occu- 
pier of  the  premises  in  respect  of  which  such  rate  or 
composition  shall  be  due,  whether  such  rate  or  compo- 
sition have  been  demanded  from  such  owner  or  not,  and 
that  the  gqpds  and  chattels  of  every  such  occupier  shall 
be  liable  at  all  times  to  be  distrained  and  sold  for  pay- 
ment of  so  much  of  the  same  rate  or  composition  for 
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the  samej  and  aU  arrears  thereof^  as  shall  become  due  in       1865. 
respect  of  the  same  premises  during  the  time  of  his    The  Qubbh 
occupation  only,  after  such  rate  shall   have  been  de-     Hampton. 
manded  from  such  occupier,  but  no  such  occupier  shall 
at  any  time  be  required  to  pay  any  greater  sum  for  or 
towards  the  discharging  of  any  such  rate,  composition 
or  arrears  than  the  amount  of  the  rent  actually  due  by 
such  occupier  to  the  owner  of  the  premises  so  occupied 
by  him  at  the  time  when  the  said  rate  shall  be  made  and 
demanded  :''    Provided  that  the  occupier  may  deduct 
the  amount  of  the  rate  or  money  paid  or  levied  from 
the  rent  then  or  at  any  time  thereafter  to  become  due 
from  him  to  the  owner. 

Sect  10  enacts  "  That  in  all  cases  where  any  owner 
shall  have  been  or  shall  be  liable  to  be  rated  in  pursuance 
of  this  Act,  in  respect  of  any  such  tenement  as  aforesaid, 
it  shall  be  lawful  for  such  owner  to  give  notice  to  the 
officer  authorised  to  make  or  collect  any  such  rate  of 
his  intentions  to  compound  for  the  same  by  payment  of 
a  reduced  rate,  whether  such  tenement  be  occupied  or 
not;  and  that  in  every  such  case  every  such  owner  shall 
thenceforth,  imtil  he  shall  give  like  notice  for  determin- 
ing such  composition,  be  liable  to  one-half  only  of  any 
such  rate ;  and  all  such  compositions  shall  be  entered 
in  the  rate  book  of  such  officer,  and  such  owners  shall 
be  thenceforth  rated  accordingly,  and  such  compositions 
may  be  discontinued  and  renewed  from  time  to  time, 
with  the  consent  of  the  said  officer,  as  such  owners  shall 
think  fit" 

H.  James  shewed  cause.— First.  A  quo  warranto  will 
not  lie  for  the  office  of  guardians  of  the  poor,  who,  under 
Stat.  4  &  5  fT.  4.  c.  76.  *.  38.,  are  elected  for  one  year 
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1866*  only.  It  was  held  in  Rex  v.  Dawbeny  {a)  and  Rex  v. 
The  QuBBH  Shepherd  (i)  that  it  would  not  lie  to  try  the  validity  of 
Hximoir.  *^®  election  of  churchwardens ;  and  in  Rex  v.  Ranu- 
den  {c)  that  it  would  not  lie  for  the  office  of  governor 
and  director  elected  annually  by  rated  inhabitants  under 
a  local  Act  which  gave  the  governors  and  directors  larger 
powers  than  guardians  of  the  poor  have.  [He  also  dted 
Rex  V.  Hanley  (d).]  In  Re  The  Aston  Union  {e)  the 
present  point  was  expressly  decided.  Those  cases  have 
indeed  been  shaken  by  Darley  v.  The  Queen  (/),  where 
it  was  held  that  quo  warranto  would  lie  for  the  office  of 
treasurer  of  the  county  of  the  city  of  DubUn,  T^indal 
C.  J.  there,  in  delivering  the  opinion  of  all  the  Judges, 
said,  p.  539,  *'  The  cases  of  overseers,  in  which  the  Court 
has  refused  the  liberty  to  proceed  in  this  way,  may  be 
possibly  explained,  on  the  ground  that  it  did  not  think 
fit  to  interfere  with  respect  to  officers  whose  functions 
were  merely  temporary ;  so  also  as  to  churchwardens ; 
Rex  V.  Dawbeny  (a)."  On  the  cases  of  Rex  v.  Rams- 
den  (c)  and  Re  The  Aston  Union  {e)  he  observed,  p. 
541,  *'  Whether,  in  the  former  case  or  the  latter,  the 
Court  decided  on  the  ground  that  the  office  was  not 
public  in  such  a  sense  as  so  make  it  the  subject  of  that 
proceeding,  or  that,  being  created  by  Act  of  Parliament, 
and  not  by  charter,  the  remedy  by  information  was 
improper,  we  are  not  told  in  the  short  report  of  the 

(a)  2  Sir,  1196 ;  S,  C.  nom.  Bex  ▼.  Daubney,  1  Bott  P.  L.  347,  pi 
358,  6th  ed. 

(6)  4  r. /?.  381.  (c)  3 -4.  #£.456. 

id)  SA^j-E.  463,  note  (*). 

(e)  6^.#£.784.  In  Rex  Y,  Seedless  J.  j-E,  467,  47^JjOTdl)enman 
mentioned  a  case  ex  relatione  DeaUry,  Master  of  the  Crown  Office,  in 
which  a  quo  warranto  was  granted  against  a  party  claiming  to  act  as 
guardian  of  the  poor  in  Exeter,  under  stat  28  G,  3.  c.  76. 

if)  12  a.  i'  F,  520. 
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judgment   in   that  case.''      And  Lord  Brougham  said,        1866. 

pp.  544-5,   *'  I   have  one  very  material  consideration,    The  Qubbn 

which  inclines  my  mind,  independently  of  the  balance     Hjimptoh. 

of  authority,  being,  as  I  think  with  the  learned  Chief 

Justice  it  is,  in  favour  of  the  judgment  of  the  Court 

below — in  favour  of  the  defendant  in  error.     I  mean, 

that  if  there  is  not  this  remedy,  there  reaUy  is  no  otKer.'' 

In  the  present  case  there  is  a  remedy  by  application  to 

the  Poor  Law  Board  under  stat.  5  &  6  Vict  c.  57.  s.  8., 

which  enacts  that  in  case  any  question  shall  arise  as  to 

the  right  of  any  person  to  act  as  an  elective  guardian 

it  shall  be  lawful  for  them,  if  they  see  fit,  to  inquire 

into  the  circumstances,  and  to  issue  such  order  as  they 

may  deem  requisite  for  determining  the  question.     By 

sect.  2  of  stat.  4  &  5  W.  4.  c.  76.  they  have  power  *'  to 

require  the  attendance  of  all  such  persons  as  they  may 

think  fit  to  call  before  them  upon  any  question  or  matter 

connected  with  or  relating  to  the  administration  of  the 

laws  for  the  relief  of  the  poor, .  .  .  and  also  to  administer 

oaths,  and  examine  all  such  persons  upon  oath :"  and 

by  sect  12  they  may  delegate  that  power  to  assistant 

Commissioners.     [Gates,  in  support  of  the  rule. — The 

Poor  Law  Board  have  been  called  upon  to  inquire  into 

the  validity  of  the  election  of  these  guardians ;  but  they 

declined  to  interfere  on  the  ground  that  they  believed 

the  prosecutors  had  a  remedy  by  application  to  this 

Court.]    Since  Darky  v.  The  Queen  {a)  it  has  been  held 

that  quo  warranto  will  lie  for  the  office  of  clerk  to  the 

guardians  of  a  Union  elected  by  them  under  an  order 

of  the  Poor  Law  Board;   Beg.  v.  77ie  Guardians  of  St 

Martinis  in  the  Fields  (&) :   that  appointment,  however, 

is  equivalent  to  an  appointment  during  good  behaviour. 

(a)  12  a  4-  F,  520.  (6)  17  Q.  B.  149. 
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1865.        [Cockbum  C.  J.    The  clerk  is  servant  of  the  Board  of 
The  QuBu     Guardians.]     But  it  has  been  held  that  quo  warranto 

Hamptos  ^^^^  ^^*  ^^  ^^'  *^®  ^®^  ^^  ^'^^  *^  borough  justices; 
Reg.  V.  Fox  (a) :  nor  for  the  office  of  churchwardens ; 
Be  Barlow  {b),  before  HiU  J. 

Gites,  in  support  of  the  rule.— The  old  cases  are  no 
longer  authority.  The  principle  laid  down  by  Tmdal 
C.  J,  in  delivering  the  opinion  of  the  Judges  in  Darley  v. 
The  Queen  (c)  iA,  that  '^this  proceeding  by  information 
in  the  nature  of  quo  warranto  will  lie  for  usurping 
any  office,  whether  created  by  charter  alone,  or  by  the 
Crown,  with  the  consent  of  Parliament,  provided  the 
office  be  of  a  public  nature,  and  a  substantive  office,  not 
merely  the  fimction  or  employment  of  a  deputy  or  ser- 
vant held  at  the  will  and  pleasure  of  others.''  In  Beg. 
V.  The  Guardians  of  St.  Martin's  in  the  Fields  {d)  Erie 
J.  said,  '^  Three  tests  of  the  applicability  of  a  quo 
warranto  are  given  by  Darky  v.  The  Queen:  the  source 
of  the  office,  the  tenure,  and  the  duties."  The  office  of 
guardian  of  the  poor  emanates  from  the  Crown,  for  its 
assent  was  given  to  the  statute  UAder  which  they  are 
elected.  The  tenure  is  sufficient,  for  the  mayor  and  bur- 
gesses of  a  municipal  corporation  hold  office  only  for  a 
year ;  and  though  guardians  go  out  of  office  at  the  end 
of  a  year,  or  as  soon  as  others  are  appointed  in  their  stead, 
they  are  re-eligible,  and  during  their  term  of  office  are 
practically  irremovable.  Also,  the  duties  are  of  a  public 
nature.  [Lush  J.  It  has  been  held  that  the  office  of 
clerk  to  a  Board  of  Guardians  is  public]  In  Bep  v. 
Acasan  (e)  the  validity  of  the  appointment  of  superin- 

(a)  SE.fB,  9SQ.  {b)  30  L.  J,  Q.  B,  271. 

(c)  12  CI.  #  F.  520.  541-2.  (rf)  17  Q.  B,  149.  163. 

(«r)  2B.^S,  705. 
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tendent  registrar  appointed  under  stat.  7  fF.^kl  Vict       1865. 
c.  22.  was  questioned.  [H,  James.^Bnt  the  point  whether    jheQuBzw 
quo  warranto  would  lie  was  not  raised  in  that  cas&]      hax^ov. 
Churchwardens  are  not  elected  under  any  statute^  and 
therefore  their  office  does  not  emanate  directly  or  in- 
directly from  the  Crown. 

CocKBUBN  C.  J.  This  preliminary  objection  fails. 
The  authorities  and  effect  of  the  earlier  cases  which 
have  been  dted  have  been  very  much  qualified  since 
the  decision  in  DarUy  v.  The  Queen  (a).  Indeed  that 
case  must  now  be  taken  as  the  starting  point  in  con- 
sidering whether  any  office  is  within  the  scope  of  an 
information  in  the  nature  of  a  quo  warranto.  Accepting 
the  rule  there  laid  down,  I  am  of  opinion  that  this 
information  ought  to  issue  if  the  other  circumstances 
are  such  as  justify  it 

First.  The  office  of  guardian  of  the  poor  is  created  by 
statute,  and,  seeing  that  the  Crown  is  an  assenting  party 
to  every  Act  of  Parliament,  it  so  far  emanates  from  the 
Crown.  Secondly.  It  is  an  office  of  a  public  nature, 
inasmuch  as  the  management  of  the  poor  is  a  matter  of 
public  interest  so  far  as  the  large  districts  created  for  the 
purposes  of  the  poor  law  are  concerned.  The  third 
question  is  whether  it  is  an  office  of  a  permanent  cha- 
racter. That  term  is  applied  to  an  office  in  contradis- 
tinction to  one  from  which  a  person  is  removable  at 
pleasure.  And  in  the  cases  on  this  point  the  criterion 
has  always  been  whether  the  person  was  removable  at 
pleasure  whatever  the  period  of  the  office  might  be. 
Was  then  this  an  office  of  such  a  nature  that  the  guar- 
dian, during  the  continuance  of  the  office,  though  ap- 
pointed only  for  a  year,  is  not  removable  at  the  pleasure 

(a)  12  CI.  #  F,  520.  ^ 
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1B65.        of  any  one?    The  board  of  gnardians  ia  a  permanent 

The  QoKBv     body,   and  though  part  goes  oat  of  office  every  year 

HikJiPTov.      and  is  renewed  de  anno  in  annum,  yet  unless  in  the 

case  of  gross  misbehaviour  there  is  no  power  to  remove 

them. 

The  only  reason  which  can  be  urged  why  the  writ  should 
not  issue  is  that  the  prosecutors  might  have  pursued  the 
remedy  given  by  stat.  5  &  6  Vici,  c.  57.,  by  bringing 
the  validity  of  the  election  under  the  consideration  of 
the  Poor  Law  Board,  who  have  power  under  sect.  8  to 
inquire  into  and  determine  the  question.  But  in  the 
first  place  the  exercise  of  this  jurisdiction  by  the  Poor 
Law  Board  is  discretionary.  And  even  if  their  juris- 
diction, when  invoked,  were  compulsory,  it  would  not 
take  away  the  jurisdiction  of  this  Court.  Moreover  as 
this  is  a  matter  which  depends  on  evidence  and  which 
ought  to  be  tried  according  to  the  rules  prevailing  in  our 
ordinary  Courts  of  justice,  and  the  inquiry  will  be  more 
properly  conducted  in  those  Courts,  therefore  it  is  the 
duty  of  this  Court  in  this  case  to  exercise  its  discretion 
by  granting  an  information  in  the  nature  of  a  quo 
warranto. 

Mellor  J.  The  office  of  guardian  of  the  poor  falls 
in  all  respects  within  the  definition  in  Darley  v.  The 
Queen  (a),  and  therefore  the  writ  should  go  if  there  is 
no  other  answer.  We  might  perhaps  exercise  our  discre- 
tion in  refusing  the  writ  if  the  Poor  Law  Board  were 
exercising  their  authority  in  the  matter;  but  we  are 
told  that  they  have  declined  to  interfere. 

Shee  J.  We  must  now  proceed  on  the  rule  laid 
down  in  Darley  v.  The  Queen{a),     In  Reg,  v.  Fox{b) 

(a)  12  a  #  F.  620.  (h)  S  K  ^  B,  939. 
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a  distinction  was  taken  that  the  clerk  to  justices  was        1866. 
removable  at  pleasure  and  not  during  good  behaviour.       The  Queen 

As  to  the  point  on  stat.  5  &  6  Vict  c.  57.;  the  „  ^• 
8th  section  does  not  interfere  with  the  jurisdiction  of 
this  Court  to  grant  a  quo  warranto^  for  our  authority  is 
expressly  reserved  by  the  clause  that  no  order  made 
under  the  section  shall  be  liable  to  be  removed  by 
certiorari  unless  the  application  be  made  during  the 
term  next  after  the  issuing  of  the  order.  If  it  had  been 
intended  to  interfere  with  the  well  known  and  long 
used  remedy  by  quo  warranto,  it  would  have  been 
expressly  so  declared. 

Lush  J.  If  it  was  an  objection  to  the  writ  of  quo 
warranto  issuing  that  guardians  were  elected  for  one 
year  only^  the  same  objection  would  apply  to  the  case 
of  the  mayor  and  aldermen  and  common  councillors  in  a 
municipal  corporation^  when  annually  electedy  and  also 
when  elected  to  fill  up  vacancies  occasioned  by  death. 
In  the  latter  case  they  have  not  an  office  for  a  year. 

IL  James,  Secondly.  The  occupiers  of  the  houses 
the  rates  of  which  had  been  compounded  for  and  paid 
by  the  owners  were  entitled  to  vote.  Stat.  4  &  5  W.  4. 
e.  76.,  after  providing  by  sect.  38  for  the  constitution 
of  the  Board  of  Guardians,  enacts  in  sect  40  that 
the  owner  as  well  as  the  ratepayer  shall  be  entitled 
to  vote  in  the  election  of  guardians,  and  that  each 
owner  and  each  ratepayer  is  to  have  one  or  more  votes 
according  to  the  annual  value  of  the  property  of  which 
he  is  owner  or  occupier.  The  proviso  in  stat.  13  Vict. 
c.  iv.  «.  1.,  which  was  passed  on  the  17th  Mzy,  1850, 
in  general  terms  reserves  ''the  right  of  any  occupier 
to  the  enjoyment  of  any  franchise  or  privilege,  whether  . 
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1865.  municipal  or  parochial/'  the  right  of  voting  in  the 
The  QuBSN  election  of  guardians  is  a  parochial  as  distinguished  fix)m 
Hamptov.  ^  municipal  franchise  or  privilege ;  and  the  condition 
is  "in  case  such  owner  and  occupier^  or  either  of 
them,  shall  have  paid'^  not  the  full  amount  at  which 
the  property  would  have  been  rated,  but  "the  full 
amount  payable  in  respect  of  the  property  for  which 
such  occupier  claims  to  exercise  such  franchise  or  privi- 
lege :''  here  that  full  amount  is  the  compounded  rate ;  if 
he  were  to  tender  a  greater  sum  the  collector  would  not 
be  authorised  to  receive  it  There  is  an  equivalent  pro- 
vision in  The  Small  Tenements  Act,  13  &  14  Vtct.  c. 
99.,  which  was  passed  on  the  14th  August,  1850;  sect.  7 
enacts,  "  That  where  the  owner  of  any  such  tenement 
shall  be  rated  to  the  relief  of  the  poor  by  virtue  of  this 
Act  instead  of  the  occupier  thereof,  and  such  owner 
shall  have  paid  all  money  due  on  account  of  any  rate  or 
rates  in  respect  of  such  tenement,  such  occupier  shall 
be  entitled  to  all  municipal  privileges  and  firanchiaes  to 
which  by  virtue  of"  stat.  6  &  6  fF.  4  (?.  76.  "he  would 
have  been  entitled  if  he  himself  had  been  rated,  and 
had  paid  such  rate  or  rates." 

Gates,  in  support  of  the  rule. — Compound  householders 
are  not  ratepayers  and  are  therefore  not  entitled  to  vote. 
[  Cockbum  C.  J.  The  tenant  pays  the  rate  in  the  additional 
rent  paid  to  his  landlord  :  the  parish  get  the  advantage 
of  greater  security  for  payment  of  the  rate:  these 
householders  have  the  right  unless  you  shew  express 
words  depriving  them  of  it.]  Stat  4  &  5  fF.  4.  e.  76. 
s,  88.  does  not  confer  the  right  on  them  :  it  declares  that 
the  guardians  shall  be  elected  by  the  ratepayers  and  by 
certain  owners  of  property.     These  householders  are 
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not  rated :  the  owners  only  appear  in  the  rate  book  as       1865. 
rated  for  payment  of  it.     [Cockbum  C,  J.    By  sect.  9  of    xhe  Qudw 
stat.  13  VicL  c.  iv.  if  the  owner  refuses  or  neglects  to  pay     h^ji^qk. 
any  rate  or  composition  it  may  be  paid  by  the  occapier, 
and  his  goods  are  liable  to  be  distrained  and  sold  for 
so  much  as  becomes  due  during  the  time  of  his  occupa- 
tion :  though  he  is  not  rated  he  is  a  ratepayer.]    The 
question  is^  whether  the  effect  of  the  proviso  in  sect.  1 
is  to  confer  the  franchise.     The  preamble  of  the  statute 
shews  that    these  householders  would  not  have  been 
ratepayers,  for  it  recites  that  •'  in  consequence  of  the 
inability  of  the  occupiers  of  such  tenements  to  pay  the 
poor  rates^  highway  rates^  the  county,  shire  hall,  police, 
and  other  county  rates  thereupon  imposed,  the  same  are 
in  a  great  measure  rendered  unproductive."  Further,  the 
condition  in  the  proviso  of  sect.  1  is  that  the  owner  or 
occupier  ^^  shall  have  paid  the  full  amount  payable  in  res- 
pect of  the  property  for  which  such  occupier  claims  to 
exercise  such  franchise  or  privilege.''     Sect.  10  states  the 
sum  at  which  the  rate  may  be  compounded  for,  viz.,  one 
half;    and  the  proviso  in  sect.  1,  by  naming  the  full 
amount,  means  the  whole  rate  which  other  ordinary  rate- 
payers would  pay  not  reduced  by  composition.    [Lush  J. 
What  other  sum  is  payable  ?]     The  payment  of  one-half 
the  rate  by  the  owner  does  not  exempt  the  occupier  from 
payment  of  the  other  half  if  he  wishes  to  have  the  right 
of  voting.     ICochburn  C.  J.    It  would  be  in  the  highest 
degree  inconvenient  that  the  overseer  should   be  at 
liberty  to  take  more  than  half:  the  occupier  may  have 
paid  the  rate  in  the  absence  of  the  owner.     Lu»h  J.     If 
the  occupier  had  not  the  liberty  of  paying  the  rate  the 
landlord  might,  by  omitting  to  pay,  disfranchise  him. 

VOL.  YI.  3  Q  B.  &  8. 


936  MICHAELMAS  TERM. 

1865.  Cockbum  C,  J.  The  parish  have  got  the  advantage  of 
The  QussH  ^  solvent  and  safe  paymaster ;  it  is  a  good  bargain  for 
Hamftoh.  ^^^^f  *^d  they  must  stand  by  it,  and  it  is  not  a  bad 
bargain  for  the  landlord,  for  he  probably  gets  the  rate  in 
the  shape  of  rent  from  his  tenant :  then  it  was  necessary 
to  protect  the  occupier  by  providing  that  if  the  landlord 
did  not  pay  the  occupier  might  pay,  but  that  is  only 
the  compounded  sum;  the  parish  can  exact  no  more 
than  the  sum  at  which  the  rate  has  been  compounded 
for,  therefore  that  is  the  amount  payable.  Mellor  J.  The 
premises  are  not  rated  at  more,  and  if  that  is  paid  all 
that  is  '*  payable  in  respect  of  the  property*'  is  paid.] 
All  that  can  be  enforced  has  been  paid,  but  in  order  to 
obtain  the  franchise  of  voting  the  occupier  must 
pay  more.  The  language  of  The  Small  Tenements 
Act,  13  &  14  Vict  c.  99.  s.  7.,  is  different :  it  reserves 
to  the  occupier  his  municipal  privileges  and  franchises, 
if  the  owner  has  paid  *'  all  money  due  on  account  of  an^ 
rate  or  rates  in  respect  of  such  tenement,''  and  provides 
that  if  the  owner  shall  not  have  paid  such  rate  or  rates, 
the  occupier  may  tender  ''  the  amount  of  any  rate  or 
rates  then  due  from  such  owner  in  respect  of  such  tene- 
ment."    [He  referred  to  Richardson  v  Gladwin  (a)  ] 

CocKBURN  C.  J.  I  am  of  opinion  that  this  rule  should 
be  discharged.  It  is  true  that  in  the  election  of 
guardians  of  the  poor  the  persons  entitled  to  vote  are 
the  ratepayers,  and  but  for  the  local  Act  it  might  be 
difficult  to  say  that  the  occupiers  of  small  tenements 
in  respect  of  which  the  owners  compound  and  pay  a 
smaller  rate,  are  ratepayers;  for  though  they  indirectly 
pay  rates  through  the  medium  of  increased  rent,  thqr 

(«)  £  A  #  £  138. 
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do  not  pay  them  qii&  rates  in  tlie  sense  in  which  stat.  1865. 
4  &  5  ff.  4.  e.  76.  s,  88.  uses  the  term.  But  in  this  The  Qubbv 
parish  stat  13  Vict.  c.  iv.  s.  1,  provides  for  the  compound-  haiTwob. 
ing  of  rates  by  the  owners  of  small  tenements^  and  for 
the  assessment  of  compounding  owners  at  reduced  rates, 
and  there  is  an  express  proviso  reserving  to  the  occupiers 
their  municipal  and  parochial  privileges.  .  The  right  of 
voting  in  the  election  of  persons  who  are  to  manage  the 
affairs  of  the  parish  relating  to  the  maintenance  of  the 
poor  is  a  parochial  privilege ;  and,  inasmuch  as  by  The 
Poor  Law  Amendment  Act,  4  &  5  ^.4  c.  76.  #.  88., 
the  right  of  voting  for  guardians  is  limited  to  the  rate- 
payers, and  the  local  Act,  18  Fict  c.  iv.  s»  1.,  substitut- 
ing the  owners  of  small  tenements  for  the  occupiers  in 
respect  of  the  assessment  and  payment  of  rates,  expressly 
reserves  to  the  occupiers  the  enjoyment  of  every  fran- 
chise or  privilege,  whether  municipal  or  parochial,  there- 
fore the  right  of  voting  for  guardians,  the  latter  enactment 
must  have  been  intended  to  have  reference  to  the  provi- 
sion of  The  Poor  Law  Amendment  Act,  and  to  reserve  the 
right  of  voting  to  the  occupiers  of  small  tenements  quS 
ratepayers.  The  language  might  have  been  more  happily 
chosen,  but  the  eflfect  is  to  reserve  to  the  occupier  the 
right  which  he  had  under  The  Poor  Law  Amendment 
Act,  though  the  landlord  is  substituted  for  the  occupier 
on  the  rate  book;  therefore  the  objection  which  was 
founded  on  the  occupiers  having  voted  fails. 

Mellor  J.  Under  stat.  4  &  5  ^.  4.  c.  76.  the  election 

of  guardians  is  by  the  ratepayers, — occupiers  and  owners. 

The  Local  Act  substitutes  the  rating  and  payment  of 

the  rates  by  the  landlord  of  a  class  of  small  tenements 

8  Q  2 
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1865.  for  the  rating  and  payment  by  tlie  tenant.  The  effect  of 
The  QuBsir  ^^^  ^oc9l  Act  is  to  make  the  occupiers  of  small  tenements 
Hajipton.  I'&^pc^yers^  though  not  rated,  and  though  the  rate  is  paid 
by  the  landlord.  Therefore  the  right  of  voting  for 
guardians,  which  is  a  parochial  privilege,  is  reserved  to 
the  occupier  though  he  is  not  rated,  and  though  he  does 
not  pay  rates  except  through  his  landlord. 

Shee  J.  The  effect  of  sect.  1  of  the  local  Act  is  the 
same  as  that  of  sect.  7  of  stat  13  &  14  Vict  e,  99.,  the 
only  difference  being  that  in  the  local  Act  72.,  in  the 
general  Act,  sect.  4, 6/.,  is  the  limit  of  the  yearly  rateable 
value  of  tenements  which  may  be  compounded  for,  and 
that  by  the  general  Act  municipal  privileges  and  franchises 
only  are  reserved.  It  woulcl  be  lawful  for  the  occupier 
to  tender  the  amount  of  rates  due,  which  would  be  the 
amount  of  the  compounded  rates. 

Lush  J.  The  plain  meaning  of  the  local  Act» 
13  Vict  c.  iv.  8. 1.,  is  that  the  occupier,  who  but  for  that 
Act  would  have  been  the  person  rated,  shall  have  the 
privileges  of  a  ratepayer,  and  permission  is  given  to 
him  to  pay  the  rate  in  order  that  he  may  not  be 
disfranchised. 

Bule  discharged,  with  costs. 
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1866. 


The    Queen   against    Hamfton,    Wile:s    and 
Bbouqh. 

For  head  note,  see  ante,  p.  923. 

TN  Trinity  Term  Gates  obtained  a  like  rule  against 
Joseph  Hampton,  George  JVilks  and  Thomas  Peace 
Brough,  on  the  ground  that  they  were  not  rated  to  the 
poor  rate  of  any  parish  within  the  West  Bromwich  If  oat 
Law  Union  upon  an  annual  rental  of  25/L 

The  qualification  without  which  no  person  was  eligible 
as  a  guardian  within  the  West  Bromwich  Union  consisted 
of  being  rated  to  the  poor  rate  of  some  parish  within 
the  Union  upon  the  annual  rental  of  at  least  25/. ;  and 
Joseph  Hampton,  George  WUhs  and  Thomas  Peace 
Brough  were  not  rated  to  the  poor  rate  in  any  parish 
within  that  Union  in  respect  of  their  occupation  of  pre- 
mises within  the  Union  at  the  annual  value  of  25/.,  but 
claimed  to  be  eligible  as  guardians  by  reason  of  their 
being  rated  to  the  poor  rate  in  West  Bromwich  as  holders 
of  certain  small  tenements  in  the  parish  in  respect  of 
which  the  rates  were  compounded  for  and  the  sums 
compounded  for  paid  by  them  as  owners,  and  which  in 
the  aggregate  amounted  to  25/.  They  had  no  qualifi- 
cation to  act  as  guardians  for  West  Bromwich  other 
than  the  payment  of  those  compounded  rates. 

H  James  shewed  cause. — By  stat.  4  &  5  FF.  4.  c.  76. 
s.  38.  the  Poor  Law  Board  shall  fix  a  qualification  without 
which  no  person  shall  be  eligible  as  guardian,  "  such 
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1865.  ^  qualification  to  consist  in  being  rated  to  the  poor  rate 
The  Queen  ^^  some  parish  or  parishes  in  such  Union,  but  not  so  as 
Hampton.  ^  require  a  qualification  exceeding  the  annual  rental  of 
40/."  The  defendants  were  owners  of  tenements  which 
in  the  aggr^ate  exceeded  the  rental  of  25/.  and  inas- 
much as  the  local  Act  had  substituted  owners  for  occu- 
piers they  had  the  qualification  required  by  stat.  4  &  5 
W.  4i,  c.  76.     [He  was  then  stopped.] 

Gates^  in  support  of  the  rule. — It  is  contrary  to  the 
policy  of  the  Poor  Law  Acts  that  the  owners  of  property 
who  are  not  occupiers  and  therefore  may  not  be  residing 
in  the  parish  should  be  guardians.  The  owners  of  small 
tenements  are  not  rated  in  respect  of  their  occupation : 
and  they  only  pay  rates  on  a  rental  of  12/.  lOs.,  whereas 
the  amount  of  rental  fixed  by  the  local  Act  in  this 
parish  is  25/.  The  Court  having  decided  that  the  occu- 
piers of  small  tenements  are  entitled  to  Tote  as  rate 
payers,  the  same  entry  on  the  rate  book  which  gives 
that  qualification  should  not  give  a  qualification  to 
the  owner  to  be  elected  a  guardian.  Stat  4  &  5  fF.*k 
e,  76.  #.  88.  prescribed  the  qualification  of  being  rated 
in  order  to  secure  occupation.  [^Mellor  J.  The  section 
fixes  the  qualification  with  reference  to  ''rentaL" 
Lush  J.  The  owner  pays  rates  on  a  25/.  qualification. 
Mellor  J.  Is  not  the  effect  of  compounding  to  substitute 
the  owner  for  the  occupier  for  all  purposes  ?]  Only  so 
far  as  levying  the  rate.  There  is  nothing  in  the  local 
Act  to  confer  on  compounding  owners  the  qualifioation 
required  for  being  guardians. 

H.  James  resumed. — A  person  who  occupies  his  own 
land  is  qualified  to  be  guardian;  and  therefore  the 
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qualification  of  rental  does  not  imply  tliat  the  relation       1865. 
of  landlord  and  tenant  must  exist.  The  Qubxh 

Haxftoh. 
CocKBURN  C.  J.  I  am  of  opinion  that  this  nde 
should  be  discharged*  The  question  is,  whether  an 
owner  of  property  who  compounds  with  the  vestry  of  a 
parish  for  the  payment  of  the  parochial  rates  under  a 
local  Act  or  under  The  Small  Tenemente  Act,  13  &  14 
Vict  c.  99.  is  qualified  to  be  elected  a  guardian  of  the 
poor.  Sect  88  of  stat  4  &  5  W.  4.  c.  76.  prescribes  as 
a  qualification  for  election  that  the  person  shall  be  rated 
to  the  poor  rate  of  some  parish  in  the  Union;  and  it  is 
open  to  contention  that,  inasmuch  as  rating  presupposes 
occupation  by  the  person  rated,  the  Legislature  con- 
sidered occupation  as  essential  to  the  qualification.  But 
since  the  owners  of  small  tenements  have  been  allowed 
by  subsequent  statutes  to  compound  for  rates,  it  must 
be  taken  that  the  Legislature  have  sanctioned  the 
rating  of  owners;  and  the  local  Act,  13  Vict  c.  iv. 
M,  1.,  enacts  that  the  owners  of  small  tenements  may 
be  rated  to  and  shaU  pay  the  poor  rate  instead  of 
the  occupiers,  and  so  they  are  compellable  to  pay  the 
rates  in  respect  of  them.  Therefore  the  owners  thus 
rated  come  within  the  definition  of  the  qualification 
of  a  guardian  in  sect.  38  of  stat  4  &  5  fV^  4.  c.  76. 
And  we  must  suppose  that  the  Legislature,  when  it 
substituted  the  payment  of  rates  by  the  owners  for 
payment  of  rates  by  the  occupiers,  had  not  absent  from 
their  mind  that  persons  rated  to  the  relief  of  the  poor 
are  qualified  to  be  guardians.  We  cannot  import 
into  either  the  local  Act  or  stat.  13  &  14  Vict  c?99. 
an  enactment  that  owners  of  small  tenements  thus  rated 
should,  because  they  are  not  occupiers,  be  ineligible  to  be 


942  MICHAELMAS  TERM. 

1865.       guardians  of  the  poor.    Therefore  the  objectiou  to  the 
Tho  Qdskh    eligibility  of  the  defendants  is  not  tenable. 


▼. 
Hampton. 


Mellor  J.  For  all  practical  purposes  the  owners  of 
property  of  this  description  are  as  much  interested  in 
the  parish  and  are  as  likely  to  be  good  guardians  of 
the  poor  as  persons  who  are  occupiers  alsa  However 
that  may  be^  I  am  satisfied  that,  being  rated  and  in 
respect  of  property  of  sufficient  yalue  according  to  the 
order  of  the  Poor  Law  Board,  they  are  qualified. 

Shee  J.  Mr.  Gates  urged  some  reasons  which  made 
me  hesitate.  Under  stat.  4  &  5  fF.  4.  c.  76.  s.  88.  it 
was  necessary  that  a  guardian  of  the  poor  should  be 
occupier.  But  under  The  Small  Tenements  Act,  13  & 
14  Vict  c.  99.,  and  this  local  Act,  18  Vict  c.  iv.  s,  1., 
that  is  not  necessary :  a  person  being  owner  may  be  rated. 
Therefore  the  defendants  satisfy  the  qualification  of  a 
guardian  prescribed  by  sect.  38  of  stat.  4  &  5  fFI  4  c,  76w 

Lush  J.  I  also  am  of  opinion  that  an  owner  of  small 
tenements  who  has  compounded  for  the  rates  payable  in 
respect  of  them  fxdfils  the  qualification  prescribed  for  a 
guardian  of  the  poor,  provided  he  is  rated  to  the  required 
amount.  I  was  struck  with  the  argument  of  Mr.  Gate$ 
that  this  would  let  into  the  office  of  guardian  an  owner  of 
tenements  the  annual  rental  of  which  was  25L,  though  he 
would  not  contribute  a  full  rate  on  that  rental  but  only 
one  half  or  other  proportion  according  to  the  composition 
agreed  upon.  On  consideration  however  1  am  of  opinion 
that  the  actual  amount  of  rate  which  he  contributes 
is  th'e  criterion,  and  that  it  must  come  up  to  that  which 
would  be  paid  by  the  occupier  upon  a  25/.  rental  sup- 
posing the  rates  were  not  compounded  for. 

Rule  discharged,  without  costs. 
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WoBTHiNGTON  and  another  against  Hulton  (a), 
Clerk  to  the  Local  Board  of  Health  for  the 
District  of  Moss  Side. 

In  1858  the  plaintifiB  entered  into  four  contracts  with  the  defendants, 
a  Local  Board  of  Health,  for  the  execution  of  works  for  the  Board,  for 
which  they  were  to  be  paid  out  of  the  money  as  collected  from  those  on 
whom  the  expenses  or  the  works  were  chargeable  under  The  Public 
Health  Act,  1848.  The  notices  given  by  the  Local  Board  to  the  owners 
were  informal,  and  consequently  could  not  be  enforced  against  such  as 
resisted  them.  In  F^uary,  1860,  it  was  known  to  the  plaintiffs  that 
the  notices  were  defective,  and  in  that  month  their  solicitors  applied  to 
the  Local  Board.  The  Local  Board  were  still  in  the  expectation  of 
being  able  to  collect  the  money,  notwithstandinff  the  badness  of  the 
notices,  and  did  in  fact  obtain  800/.,  which  was  paid  oyer  to  the  plaintiffs, 
the  last  payment  being  in  Novtmfter,  The  plaintiff  commenced  an  action 
against  the  defendants  on  the  10th  DeceTnber,  and  obtained  judgment  for 
upwards  of  3000/.  The  PubUc  Health  Act,  1848,  11  &  12  Vict,  c.  63. 
#.  89.,  enacts  that  rates  may  be  made  "  retrospectively  in  order  to  raise 
money  for  the  payment  of  charges  and  expenses  which  may  have  been 
incurred  at  any  time  within  six  months  before  the  making  of  the  rat«." 
The  Court,  having  power  to  draw  inferences  of  fact,  considered  that 
there  was  no  improper  delay  or  laches  on  the  part  of  the  plaintiff  in 
commencing  the  onginal  action,  and  held  that  notwithstanding  that 
delay  the  plaintiffs  mi^ht,  in  an  action  commenced  within  six  months 
after  the  judgment,  claim  a  mandamus  to  the  Local  Board  to  make  and 
levy  a  district  rate  for  payment  of  the  judgment  debt. 

r^ECLARATION  (of  the  8th  July,  1862),  upon  a 
judgment  recovered  by  the  plaintiffs  on  the  8th 
May,  A.  D.  1862,  in  this  Court,  against  Sudlaw,  as  clerk 
to  the  Local  Board  of  Health  for  the  district  of  Moss 
Side^  being  a  non-corporate  district,  for  the  sum  of 
3467/.  lis.  Sd.,  including  costs.  Averment  of  non- 
payment: and  that  the  plaintiffs,  being  personally 
interested  in  recovering  their  judgment  debt,  and 
having    no    other   means   of  recovering   it,   after   a 

(a)  The  defendant  Sudlow  having  died,  the  name  of  Hulton^  who 
succeeded  him  an  clerk,  was  substituted,  and  a  suggestion  accordingly 
«itar«d  on  tha  record. 


Monday^ 

Public  HeaUh 
Act,  1848, 
11  #  12  Vict. 
c.  63.  a,  89. 
Retrospective 
rate. 

Expenses  in-' 
curred  unthin 
sis  months. 
Mandamus. 
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1865. 

WOBTHINQ- 

TON 

V. 

HULTUH. 


reasonable  time  had  elapsed  for  the  same  to  have  been 
paid,  duly  required  and  demanded  of  the  Local  Board, 
and  of  the  defendant  as  their  clerk,  that  a  general  dis- 
trict rate  should  be  made  and  levied  by  the  Local  Board, 
in  pursuance  of  the  powers  by  law  vested  in  them  in 
that  behalf  for  paying  and  satisfying  to  the  plaintiffs 
the  amount  of  their  judgment  debts :  and  although  all 
things  necessary  to  enable  such  a  rate  to  be  made  by 
the  Local  Board  had  happened,  and  a  proper  time  for  that 
purpose  had  elapsed  before  this  suit,  yet  the  Local  Board 
did  not  nor  would  make  or  levy  any  rate  whatever  for 
that  purpose,  but  had  wholly  neglected  or  refused  to  make 
or  levy  such  rate,  or  to  take  any  other  means  whereby 
the  plaintiffs  might  be  paid  or  satisfied  their  judgment 
debt:  and  that  the  plaintiffs  were  sustaining  damage 
by  the  non-performance  by  the  Local  Board  of  their 
duty  to  the  fiiU  amount  of  their  judgment  debt  and 
lawful  interest  thereupon  ;  wherefore  the  plaintiffs, 
being  so  personally  interested  in  the  making  and  levying 
of  such  rate,  claimed  a  writ  of  mandamus  commanding 
the  Local  Board  to  make  and  levy  under  the  powers  by« 
law  vested  in  them  in  that  behalf,  a  rate  or  rates  for 
the  purpose  of  paying  and  satisfying  to  the  plaintiffs  the 
amount  of  their  judgment  debt  and  interest. 

Demurrer,  and  joinder  therein. 

First  plea.  As  to  so  much  of  the  declaration  as  related 
to  the  sum  of  83107.  15s.  &/.,  parcel  of  the  debt  re- 
covered; that  the  judgment  was  a  judgment  recovered 
on  a  special  case  stated  according  to  The  Common  Law 
Procedure  Act,  1852.  [The  special  case  was  set  out 
See  2  B.  jr  &  508 ;  also,  the  specifications  and  con- 
tracts which  constituted  the  appendix  to  the  special 
case.]    Averment  That  the  statements  in  the  special 
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TON 

▼. 

HULTOH. 


case  were  tnie^  and  that  no  addition  or  amendment  was  1865. 
ever  made  to  or  in  the  pleadings  in  the  special  case  Wobthimo- 
referred  to,  and  that  the  sum  of  3467/.  Us.  Sd.,  in  the 
declaration  mentioned^  is  8310/1  15«.  Sd.,  in  the  special 
case  mentioned,  as  the  sum  to  be  recovered  in  the 
events  therein  mentioned  and  the  costs  of  the  plaintiff 
in  and  about  the  recovery  of  the  sum  of  3310/.  15*.  8rf., 
and  that  no  such  general  district  rate  as  in  the  declara- 
tion mentioned,  or  any  rate,  by  law  can  be  made  for  the 
raising  and  satisfying  the  sum  of  3467/.  11#.  8c/.,  or  any 
part  thereof;  and  that  if  such  rate  were  made  and  levied, 
the  same  would  have  to  be  made  and  levied  upon  and  in 
respect  of  property  the  owners  of  which  had  at  the  time 
of  the  commencement  of  the  action  in  which  the  special 
case  was  stated,  already  paid  all  such  portions  of  the 
four  several  sums  of  2367/.,  2876/1  10*.,  1228/.  and 
1122/.  as  were  then  paid  as  in  the  special  case  alleged. 

Second  plea,  as  to  the  sum  of  3810/.  15#.  8^.,  the 
defendant  repeated  all  the  averments  contained  in  the 
first  plea,  and  further  said  that  the  charges  and  expenses 
.which  composed  the  sum  of  3310/1  15#.  Sd.  were  not 
incurred  at  any  time  within  six  months  before  the  com- 
mencement of  the  action  in  which  the  special  case  was 
stated  and  the  judgment  recovered. 

The  plaintiffs  demurred  to^  and  took  issue  on  the 
pleas« 

Joinder  in  demurrer. 

The  demurrers  came  on  for  argument  in  Easter  Term, 
April  24th,  1863,  when  the  case  was  adjourned,  in  order 
that  a  special  case  might  be  stated  for  the  opinion  of  the 
Court  independently  of  the  pleadings. 

The  following  special  case  was  accordingly  stated. 

1.  On  the  10th  December,  1860,  the  plaintiff  com- 
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HUIrTOV. 


menced  an  action  in  this  Court  against  the  defendant, 
as  clerk  to  the  Local  Board  of  Health  of  Moss  Side, 
for  breaches  of  certain  implied  contracts.,  T?hereby  the 
plaintifis  were  prevented  from  recoyering  the  sum  of 
8310/.  15«.  Sd.9  the  balance  of  four  several  sums  men- 
tioned respectively  in  four  several  contracts  as  the 
price  of  certain  works  intended  to  be  executed  by  the 
Local  Board,  under  the  provisions  of  the  69th  section 
of  The  Public  Health  Act,  1848,  11  &  12  Viei.  e.  68., 
and  by  the  contracts  agreed  to  be  done  by  the  plaintiffs. 

2.  The  first  of  the  contracts  was  dated  the  10th 
February,  1858,  to  be  performed  within  six  months^ 
for  the  sum  of  2367/. ;  the  second,  the  7th  Jufy,  1858, 
to  be  performed  within  five  months,  for  the  sum  of 
2376/.  10^.;  the  third  and  fourth,  the  17th  Naoember, 
1858,  to  be  performed  within  four  months,  for  the 
sums  of  1228/.  and  1122/.  respectively.  Under  the 
first  contract  there  were  extra  works  to  the  extent  of 
38/.  19s,  Sd,9  and  under  the  second  contract  to  the  extent 
of  141/.  19s.  8c/.,  and  under  the  third  contract  to  the 
extent  of  34/.  6s.  9d.,  thus  making  the  total  claim  of 
the  plaintiffs  under  the  contracts  7308/.  15*.  8dL 

3.  £ach  contract  contained  a  provision  stating  that 
the  contractors  were  to  be  paid  for  work  done  when 
and  as  the  money  was  collected  from  the  owners  of  the 
adjacent  property. 

4.  Under  the  first  and  second  of  the  contracts  the 
plaintifb  had  been  paid  the  sums  of  1994il  and  90ML 
respectively,  being  the  whole  of  the  money  recovered 
by  the  Local  Board  from  the  owners  of  the  adjacent 
property  in  respect  of  the  works  included  in  those 
contracts ;  but  under  the  third  and  fourth  of  the  con- 
tracts the  plaintiffs  had  not  been  paid  anything,  the 
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Local  Board  not  haying  received  anything  firom  the 
owners  of  the  adjacent  property  in  respect  of  the  work 
iadaded  in  those  two  contracts. 

5.  The  last  payment  made  by  the  Board  to  the 
plaintiffs  was  made  on  the  2nd  November ^  I860,  in 
respect  of  the  contract  dated  the  10th  February^  1858. 

6.  After  the  parties  had  pleaded  to  issue  in  the  action 
commenced  on  the  10th  December^  I860,  they  agreed  to 
state  the  facts  in  the  form  of  a  special  case  for  the 
opinion  of  this  Court,  and  that  special  case,  with  the 
pleadings  and  contracts,  was  annexed  to  the  present 
case  in  the  form  of  an  appendix,  and  might  be  referred 
to  as  part  thereof;  and  the  facts  stated  in  that  case 
were  admitted  to  be  true. 

7.  The  special  case  was  argued  in  Easter  Term,  1862, 
and  the  Court  gave  judgment  for  the  plaintiffs,  (see 
ZB.SfS.  508) ;  and  on  the  8th  May,  1862,  the  plaintifis 
signed  and  entered  up  their  judgment  for  the  sum  of 
8467/.  Us.  Sd.,  being  the  said  sum  of  8310/.  16s.  &/., 
and  the  plaintiffs'  costs  of  suit. 

8.  After  that  day,  and  before  the  commencement  of 
the  present  action,  the  plaintiffs,  having  ascertained  that 
the  Local  Board  had  no  funds  in  their  hands  for  the 
satisfying  of  the  judgment  debt,  demanded  that  a 
general  district  rate  should  be  levied  by  the  Board  to 
satisfy  the  sum  of  3467/.  Us.  Sd.,  and  it  was  admitted 
that,  if  the  Local  Board  were  by  law  liable  to  levy  such 
a  rate,  that  demand  was  a  valid  demand,  and  that  a 
reasonable  time  for  complying  with  it  elapsed  before 
the  commencement  of  the  present  action ;  also  that  the 
plaintiffs  were  personally  interested  in  the  subject  of  the 
present  action  to  the  entire  aiinount  of  their  judgment 
debt. 
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1865.  9.  It  was  admitted  that^  as  regards  the  two  first  con- 

WoBTHiHo-  tJ'acts,  the  general  district  rate,  if  made  and  levied, 
would  have  to  be  made  and  levied,  amongst  others, 
npon  and  in  respect  of  those  properties  the  owners  of 
which  had  before  the  commencement  of  the  former 
action  paid  all  such  portions  of  the  several  sums  men- 
tioned in  the  two  contracts  as  had  been  assessed  upon 
and  demanded  of  them  as  such  owners,  and  paid  by  the 
Board  to  the  plainti£fs.  It  was  also  admitted  that  the 
several  streets,  in  respect  of  which  the  works  in  the 
contracts  were  performed,  had  not  yet  been  declared 
highways. 

10.  The  works  mentioned  in  the  four  several  con- 
tracts, including  the  extras,  were  all  completed  within 
the  stipulated  times,  all  the  works  and  all  the  extras 
having  been  completed  on  the  17th  of  itfarc/i,  1859. 

11.  The  proportions  payable  by  the  owners  of  the 
property  adjacent  to  the  works  comprised  in  the  first 
three  contracts  were  settled  and  apportioned  by  the 
surveyor  of  the  Board ;  and  notices  of  the  amount  so 
settled  and  apportioned  as  due  from  such  owners  respec- 
tively were  given  to  them  as  to  the  first  two  contracts 
in  the  year  1858,  and  as  to  the  third  contract  on  or 
before  the  21st  April,  1859,  and  no  notice  to  dispute 
the  same  was  at  any  time  given  by  any  of  such  owners ; 
and  immediately  upon  the  expiration  of  three  months 
from  the  times  of  the  notices  of  apportionment  the 
amounts  so  settled  and  apportioned  were  demanded. 

12.  The  proportions  payable  by  the  owners  of  the 
property  adjacent  to  the  works  comprised  in  the 
fourth  contract  were  settled  and  apportioned  by  the 
surveyor  of  the  Board,  and  notices  of  the  amounts  so 
settled    and    apportioned    as  due   from    such  owners 
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respectively  were  given  to  them  some  time  between 
the  3rd  and  16th  November^  1859,  and  no  notice  to 
dispute  the  same  was  at  any  time  given  by  any  of  such 
owners ;  and  immediately  upon  the  expiration  of  three 
months  from  the  time  of  the  notices  of  apportionment 
payment  of  the  amounts  so  settled  and  apportioned 
was  demanded  and  refused. 

13.  The  Local  Board  having  failed  to  obtain  payment 
from  some  of  the  owners  of  their  shares  of  the  expenses 
comprised  in  the  first  contract,  were  advised  to  endea- 
vour to  obtain  them  from  the  occupiers,  and  accordingly 
on  the  19th  January^  18595  they  declared  such  expenses 
to  be  private  improvement  expenses,  and  levied  a  rate 
upon  the  respective  occupiers,  and  among  others  upon 
Thamag  Naden^  who  occupied  property  belonging  to 
Mr.  Lawtan,  for  15/.  13^.  5:^^.,  to  be  paid  within  a  period 
of  five  years.  Mr.  Naden  did  not  pay  any  portion  of 
this  rate,  and  the  Local  Board  therefore  summoned  him 
to  appear  before  the  justices  of  Lancashire  on  the  29th 
Marchf  1860.  Naden  then  appeared,  and  the  summons 
was  dismissed.  The  Local  Board  served  notice  of 
appeal  against  such  dismissal  on  the  13th  Aprils  1860, 
but  such  appeal  was  not  prosecuted.  No  other  proceed- 
ings were  taken  agaiust  Naden,  nor  were  any  taken 
against  any  other  person  upon  whom  the  rate  had  been 
assessed. 

14.  The  Local  Board  took  proceedings  against  Thomas 
Willis  to  recover  from  him,  as  an  owner,  the  sum  of 
412.  I7s.  9</.,  being  his  apportioned  share  of  the  expenses 
comprised  in  the  third  contract,  and  summoned  him 
before  the  justices  on  the  13th  October,  1859,  when 
the  summons  was  dismissed.  One  or  two  other  sum- 
monses against  owners  were  pending  at  the  time  when 
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that  against  Thomas  WiUis  was  heard;  but  in  conse- 
quence of  the  result  they  were  not  prosecuted. 

15.  The  Local  Board  failed  in  the  seyeral  proceedings 
before  mentioned,  on  the  ground  that  the  notices  given 
by  the  Board  under  the  69th  section  of  The  Public 
Health  Act,  1848,  in  respect  of  the  works  included  in 
the  contracts  respectiyely,  were  bad,  and  such  notices 
were  in  fact  decided  by  the  justices  to  be  bad  more 
than  six  calendar  months  before  the  action  of  the  10th 
December^  1860,  was  commenced.  The  notices  to  owners 
in  respect  to  all  four  contracts  were  identical  with  those 
given  by  the  Board  to  lAxwtan,  the  owner  of  the  pro* 
perty  occupied  by  Naden,  and  to  VFUlis,  They  were 
also  in  the  same  form  as  the  notices  which  had  been 
served  by  the  Board  on  the  owners  of  property  in 
another  street,  called  WhalUy  Roady  not  included  in 
any  of  the  four  contracts,  and  one  of  which  last  men- 
tioned notices  had  been  in  January ^  1860,  held  to  be 
bad  by  the  Court  of  Quarter  Sessions  sitting  at  Salford, 
on  the  authority  of  Parkinson,  &ppt-^  The  Mayor,  jpc.  of 
Blackburn^  respts.  (a). 

16.  In  February,  1860,  the  plaintiflEs'  attorneys  wrote 
to  the  clerk  of  the  Board  a  letter,  of  which  the  following 
is  a  copy: — 

**  Clarence  Buildings,  Manchester, 
"  1st  February,  1860. 
''  Dear  Sir.  Messrs.  JV.  8f  J.  Worihington,  of  this  city, 
contractors,  have  been  advising  with  us  respecting  their 
claims  for  paving,  sewering,  &;c.  various  streets,  &c.  in 
the  district  of  Moss  Side.  The  accounts,  as  we  are 
informed,  amount  to  upwards  of  4I00OL,  and  as  this 

(a)  33  X.  T.  119.    In  that  case  this  Court  decided  that  a  notice  given 
nnder  sect,  69  mutt  specify  the  works  required  to  be  done. 
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large  sum  has  been  owing  for  some  time,  Messrs. 
Worihington  are  naturally  desirous  to  have  a  definite 
arrangement  made  for  the  payment,  the  more  especially 
as  they  understand  that  serious  differences  exist  between 
the  Board  and  the  landowners,  and  that  the  owners  of 
property  in  Whalley  Road  (one  of  the  streets  &&  paved 
by  them)  have  been  declared  by  a  judicial  decision 
exempt  from  any  liability  to  pay  foi^^e  paving  &c.  of 
that  street,  on  the  ground  that  the  notices  to  pave  &c. 
which  it  was  the  duty  of  the  Board  to  give  to  th 
owners,  were  defective  and  bad.  As  your  Board  meets 
on  Thursday  next,  our  clients  instruct  us  to  require,  in 
the  course  of  the  present  week,  definite  replies  to  the 
following  questions: — First,  when  and  how  Messrs. 
Worihington  will  be  paid  for  paving  &c.  Whalley  Road 
and  any  other  streets  the  owners  of  which  have  been 
judicially  exempted  from  liability  to  pay  their  accounts 
to  the  Board  ?  Second.  Whether  any  other  accounts 
claimed  by  the  Board  firom  the  owners  of  the  land 
fronting  the  streets  paved  by  Messrs.  Worihington 
have  been  judicially  declared  irrecoverable  through 
the  neglect  of  the  Board  to  give  the  requisite  notices, 
or  for  any  other  reason;  and  if  so,  what  were  the 
amounts  of  such  accounts,  from  whom  and  in  respect 
of  what  streets  were  they  claimed?  Third.  Whether 
all  the  notices  given  by  the  Board  in  respect  of  the 
other  streets  paved  by  Messrs.  Worihington  are  similar 
to  the  notices  given  in  respect  of  Whalley  Road,  and 
liable  to  be  objected  to  by  the  owners  on  the  same 
grounds,  and  whether  the  Board  will  seek  to  compel 
the  owners  to  pay  their  accounts  ?  Fourth.  When  and 
VOL.  VI.  8  b  b.  &  s. 
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how  Messrs.   Worthington  will  be  paid  their  accounts 
for  paving  streets  other  than  Ifhalley  Road  9 

«  Yours  truly,  Rowley  §•  SonJ' 
'*  John  Hampson,  Esq. 
"Qerkto 
'*  The  Mo88  Side  Local  Board  of  Health." 
This  letter  was  laid  before  a  meeting  of  the  Board  on 
the  2nd  February^  I860,  wlien  it  was  ordered  that  the 
clerk  should  see  Messrs.  Rowley  tf  Son  in  reference  to 
the  letter  and  communicate  the  result  of  the  interview 
to  the  next  meeting.   At  the  next  meeting  of  the  Board 
on    the  9th    February,   1860,   the    clerk    having   said 
that  he  had  seen  Messrs.  Rowley  if  Son,  and  obtained  a 
short  delay  in  their  commencing  proceedings,  it  was 
ordered  that  the  clerk  should  see  Messrs.  Rowley  if  Son 
again  and  endeavour  to  obtain  a  more    satisfactory 
arrangement  with  them. 

17.  The  then  clerk  of  the  Board  informed  Messrs. 
Rowley  If  Son  at  that  interview  that  all  the  notices 
were  similar  to  the  notices  given  in  respect  of  WhaUey 
Road.  He  also  said  that  the  Board  was  in  the  expecta- 
tion of  obtaining  the  money  from  the  landowners. 

18.  The  Board  did,  notwithstanding  the  badness  of 
the  notices  and  subsequently  to  the  above  interview,  ob* 
tain  sums  of  TOO/,  and  100/.  respectively  from  two  land- 
owners, and  on  the  8th  May,  1860,  paid  to  the  plaintiffs 
the  sum  of  700/.  in  respect  of  contract  No.  2,  and  on 
the  2nd  November,  1860,  the  sum  of  100/1  in  respect 
of  contract  No.  1;  and  until  a  few  weeks  pre- 
viously to  the  (Commencement  of  the  action  of  the 
10th  December,  1860,  the  Board  were  in  expecta- 
tion   of  collecting  the  rest  of  the  moneys  from  the 


XXIX.  VICTORIA. 


953 


landowners  notwithstanding  the  badness  of  the  notices : 
and  this  was  stated  to  the  plaintiffs'  attorneys  by  the 
present  defendant  and  to  the  plaintiffs  by  several  mem- 
bers of  the  Board. 

19.  The  Court  was  to  have  power  to  draw  any  inference 
of  fact  necessary  for  the  decision  of  the  present  action 
or  for  enabling  them  to  give  judgment  therein. 

20.  The  question  for  the  opinion  of  the  Court  was^ 
whether  the  plaintiffs  were  entitled  to  maintain  the  pre^ 
sent  action^  and  to  have  a  general  district  rate  levied  by 
the  Local  Board  for  the  payment  to  them  of  the  sum  of 
8467/.  11*.  8rf.,  or  any  part  thereof. 

The  case  was  argued  in  Easter  Term^  May  5th  and 
May  9th^  before  Cockbubn  C.  J.|  Blackburn^  Mellor 
and  Shee  JJ. 
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MeUish{Cromptan  Hutton  with  him)^  for  the  plaintiffs. 
—The  Public  Health  Act,  1848,  11  &  12  VicL  c.  63. 
$.  89.,  enacts  that  general  district  rates  may  be  made  '^  re- 
trospectively in  order  to  raise  money  for  the  payment 
of  charges  and  expenses  which  may  have  been  incurred 
at  any  time  within  six  months  before  the  making  of  the 
rate."  Here  the  claim  of  the  plaintiffs  was  disputed  and 
unliquidated,  and  did  not  become  a  charge  for  which  the 
Local  Board  could  make  arate  until  the  amount  wasascer- 
tained  by  agreement  or  judgment.  According  to  the  judg- 
ment in  WorthingUm  v.  Sudlow  (a)  it  was  an  implied  term 
in  the  contract  of  the  plaintiffs  with  the  Local  Board  that 
the  Board  would  do  what  was  incumbent  on  them  to 
collect  the  iund  for  payment  of  the  works.  The  contri- 
bution of  the  adjoining  owners  was  to  be  the  primary 
fund  out  of  which  the  plaintiffs  were  to  be  paid,  and 
(a)  2B.fS,  508. 
3  R  2 
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the    amount    of    damages    to  which  they  would  he 
entitled  against  the  Local  Board  could  not  be  ascer- 
tained till  it  was  known  what  the  adjoining  owners 
would  pay.    The  delay  in  enforcing  payment  of  the 
sums  due  under  the  contracts  arose  from  the  notices 
given  to  the  adjoining  owners  hy  the  Local  Board  being 
held  bad  by  the  justices;   Worthingtan  v.  Sudlow  (a); 
though  they  were  informal  only.   The  plaintiffs  could  not 
sue   the   Local  Board   until  a  reasonable    time    had 
elapsed  for  them  to  get   in  the   money  from  those 
owners  who  were  willing  to  pay,  or  to  raise  the  money 
by  a  rate.     The  present  action  in  which  the  manda- 
mus for  making  a  rate  is  claimed  was  brought  within 
six   months    after    judgment  obtained  in  the  former 
action.    By  The  Local  Government  Act,  1858,  21  &  22 
Vict  c.  98.  *.   54.  (4),   When  the    validity  of   any 
rate  is  disputed,  the  time  during  which    ''any  legal 
proceedings  concerning  or  relating  to  such  rate  shall  be 
pending,  shall  be  excluded  in  calculating  the  period  of 
six  months  within  which  the  rate  may  be  made  retro- 
spectively.''   Unless  the  Local  Board  are  commanded 
to  make  and  levy  a  rate  there  are  no  means  by  which 
the  plaintiffs  can  recover  the  balance  due  to  them. 

The  present  case  is  governed  by  Reg.  v.  The  Local 
Board  of  Health  of  Rotheram  (&),  and  is  very  different 
from  Burland  v.  The  Local  Board  of  Health  of  BM  (c) 
where  was  a  delay  of  nearly  six  years. 


T.  Jones  (Northern  Circuit),  ( J?.  G.  WUHame  with  him), 
for  the  defendants. — ^The  moneys  sought  to  be  recovered 
were  charges  and  expenses  within  the  meaning  of  sect  89 

(a)  2B.iB.  506. 512.  (6)  8  £  #  B.  906. 

(c)  SB.fS,  271. 
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of  sUt.  11  &  12  Vkt  e.  68*,  incurred  when  the  work  done  1865. 
under  the  contracts  was  finished  in  1859.  In  Warthing-  Worthimo 
Urn  Y.  Sudlow  (a)  the  Court  held  that  the  plaintifb 
were  entitled  to  recover  them  in  an  action  against  the 
Board ;  and  the  Board  might  then  have  been  compelled 
to  make  a  rate  for  the  purpose  of  satisfying  that  judg- 
ment. Also  under  The  Common  Law  Procedure  Act, 
1854,  17  &  18  Vict  c.  125.  $.  68.,  the  plaintiffs  might 
have  claimed  a  mandamus  in  that  action.  At  any  rate 
when  the  apportionment  of  the  expenses  was  made  by 
the  surveyor  among  the  owners  in  pursuance  of  sect. 
89  of  Stat.  11  &  12  Vict  c.  68.,  the  sums  due  from 
them  became  a  charge  on  the  rates ;  and  by  The  Local 
Government  Act,  1858,  21  &  22  Vict.  c.  98.  s.  63.,  the 
apportionment  made  by  the  surveyor  is  binding  and  con- 
clusive upcHi  the  owner  unless  within  three  months  he  by 
a  written  notice  disputes  it  Further,  these  expenses  are 
by  sect*  62  of  the  same  Act  charged  upon  the  premises, 
not  on  the  rate.  In  fFard  v.  Lowndes  {b)  the  debt  for 
which  the  mandamus  was  claimed  was  made  chargeable 
on  the  rates,  and  therefore  was  not  a  charge  incurred 
within  sect  89  of  stat.  11  &  12  Vict  e.  68.  A  rate 
would  tax  those  persons  on  whom  no  obligation  is  im- 
posed by  sect.  89.  [Blackburn  J.  By  sect.  85  the  Local 
Board  are  entitled  to  pledge  their  credit  in  making 
contracts  necessary  for  carrying  the  Act  into  execution.] 
But  the  poliqr  of  sect  89  is  to  render  the  ratepayers 
who  receive  the  benefit  liable,  and  that  will  be  frustrated 
if  the  plaintiffs  are  entitled  to  this  mandamus.  In  Heff. 
V.  The  Local  Board  of  Health  of  Botherham  {c)  the 
action  was  brought  within  the  six  months,  and  that  dis- 

(fl)  2B.4-8.  608.  (6)  IR^E,  940, 

(c)  BE.iB.  906. 
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'linction  was  taken  in  Burland  v.  The  TakoI  Board  of 
HeaUh  of  Hull  {a). 

The  work  done  under  the  contracts  constitates  a 
single  cause  of  action^  and  the  plaintifis  cannot  bring 
several  actions  for  it.  The  sum  recovered  in  the  former 
action  does  not  come  within  the  term  '*  expenses"  in 
sect.  89^  but  must  be  considered  as  damages  recoverable 
under  the  contracts  with  the  Local  Board.  [He  cited 
Randall  v.  Raper  (&).]  Therefore  it  is  immaterial  when 
judgment  was  recovered. 


MellUh,  in  reply. — The  Legislature  did  not  intend  by 
sect.  89  of  Stat  11  &  12  Vict.  c.  68.  that  all  actions 
should  be  Inrought  within  six  calendar  months.  A  per- 
son may  sue  a  Local  Board  for  a  tort ;  7%^  Soutttamptan 
and  Itchin  Bridge  Company  v.  The  Local  Board  of 
Health  of  Southampton  {c) ;  in  such  a  case  an  action 
commenced  within  six  months  might  be  brought  too 
soon.  Also  the  policy  of  the  rule  against  retrospec- 
tive rates  does  not  apply  where,  as  in  the  present 
case,  the  expenses  were  incurred  in  permanent  works. 
The  plaintifis  could  not  have  claimed  a  writ  of  man- 
damus until  the  sum  to  which  they  were  entitled  was 
ascertained. 

Cur  ado.  vult 


Mellob  J.  now  delivered  the  judgment  of  the  Court 
This  is  a  case  in  which  the  plaintiffs  claim  a  writ  of 
mandamus  to  be  directed  to  the  Local  Board  of  Health 
of  Moss  Side  to  make  and  levy  a  district  rate  for  the 
payment  of  a  judgment  obtained  by  the  plaintifb 
against  the  Local  Board. 

(a)  BB.4-S.  271.  277.  (b)  KB.^KBL 

(e)  BKj-B,  801. 
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The  plaintiffs  kad  entered  into  four  contracts  with 
the  Local  Board  for  the  execution  of  works  for  the 
Board.  By  these  contracts  the  plaintiffs  were  to  be 
paid  out  of  the  money  as  collected  from  those  on  whom 
the  expenses  of  the  works  were  chai^eable  under  The 
Public  Health  Act,  1848.  It  unfortunately  happened  that 
the  notices  given  by  the  Local  Board  to  the  owners 
were  informal^  and  consequently  that  they  could  not  be 
enforced  against  such  as  resisted  them.  Some  time 
elapsed  before  it  was  known  that  any  objection  would 
be  made  by  any  one,  and  some  further  time  necessarily 
elapsed  before  it  was  ascertained  that  the  objections 
were  valid,  but  at  all  events  as  early  as  February^  I860, 
it  was  known  to  the  plaintiff  that  the  notices  were 
defective,  and  in  that  month  their  solicitors  applied  to 
the  Local  Board.  The  writ  on  which  the  judgment 
sought  to  be  enforced  was  obtained  did  not  issue  until 
the  10th  Decem&T,  1860,  more  than  six  months  after 
the  plaintiffs  wisre  aware  of  the  facts  constituting  their 
cause  of  action.  The  reasons  of  this  delay  are  stated 
in  paragraph  18  of  the  case.  It  appears  that  the  Local 
Board  were  still  in  the  expectation  of  being  able  to 
collect  the  money  notwithstanding  the  badness  of  the 
notices;  and  that  they  did  in  fact  obtain  800/.,  which 
was  paid  over  to  the  plaintiffs,  the  last  payment  being 
as  late  as  in  November^  and  only  a  few  weeks  before 
the  writ  on  which  the  judgment  was  obtained  issued. 
Fewer  is  reserved  in  the  case  to  draw  inferences  of  fact, 
and  we  draw  the  inference  that  under  such  circum- 
stances there  was  no  improper  delay  or  laches  on  the 
part  of  the  plaintiffs,  nor  any  blame  imputable  to  them 
or  their  advisers.  Still  it  is  undeniable  that  a  period 
of  more  than  six   months  elapsed  during  which  the 
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1866.       plaintiffb  might  practically  have  commenced  their  action 
WoBTHTHoT  and  did  not    The  plaintiffis  recovered  judgment  in  this 
*;*         Court  for  upwards  of  8000/. 
Htotov.  ipi^g  present  writ  was  issued  within  six  months  after 

the  judgment^  and  every  thing  subsequent  to  the  judg- 
ment is  admitted  to  have  been  right.  The  one  point 
therefore  which  we  have  to  decide  is^  whether  the  delay 
in  fact  of  more  than  six  months  in  commencing  the 
original  action  is  a  bar  to  the  plaintiffs'  daim  for  a 
mandamus  to  make  the  rate,  though  that  delay  is  shewn 
to  be  excused  by  the  circumstances,  so  as  not  to  be 
improper  or  to  amount  to  laches. 

There  are  only  two  cases  decided  which  in  any  way  bear 
upon  the  subject.  In  Reg.  v.  The  Local  Board  of  Health  of 
Rotherham  (a)  the  action  was  commenced  in  June,  1856» 
being  within  six  months  after  the  cause  of  action  accrued. 
Judgment  was  signed  in  that  month  under  a  Judge's 
order,  by  which  execution  was  stayed  until  the  27th  De* 
cember,  1856,  being  more  than  six  months  after  the 
cause  of  action  had  accrued.  A  writ  of  mandamus  was 
obtained  on  the  12th  June,  1867,  more  than  six  months 
after  the  udgment  was  signed,  but  within  six  months 
after  it  was  enforceable.  The  decision  of  the  Court 
was  that  the  judgment  was  a  fresh  charge  on  the  day 
when  the  judgment  was  enforceable,  and  that  the  post- 
ponement of  the  execution  by  arrangement  with  the 
Local  Board  was  not  objectionable.  This  latter  part 
of  the  decision,  that  a  delay  by  arrangement  with  the 
Local  Board  is  not  fatal  to  the  plaintiffs'  daim,  affords 
an  argument  in  favour  of  the  present  plaintiffs'  conten- 
tion that  a  delay  rendered  reasonable  by  the  circumstances 
is  not  necessarily  fatal,  though  certainly  it  falls  short  of 

(a)  SRfB.  906. 
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a  poeitive  dedsioii  in  their  fayoiur.  In  Burland  v.  The  1865. 
Local  Board  of  Health  of  Hull  (a)  the  plaintiffs  had  a  cause  Wobthing- 
of  action  against  the  Local  Board  for  money  had  and  '^" 
received  which  had  accmed  in  1856;  the  action  on  ^utioH. 
which  judgment  was  signed  by  default  had  been  com- 
menced in  1862,  very  nearly  six  years  after  the  cause 
of  action  had  accrued,  and  there  was  nothing  whatever 
to  explain  or  excuse  this  very  long  delay.  This  Court 
under  those  circumstances  gave  judgment  against  the 
plaintifSs'  claim  for  a  mandamus.  Our  late  brother 
Wightman  used  language  which  seems  to  indicate  an 
opinion  that  it  was  essential  that  the  action  should  be 
commenced  within  six  months  after  the  accruing  of  the 
cause  of  action.  This  is  in  favour  of  the  defendants, 
though  it  was  not  the  point  in  the  case.  The  other 
three  members  of  the  Court  do  not  intimate  any  such 
opinion.  My  Lord  in  his  judgment  said,  ''I  protest 
against  the  doctrine  that,  in  order  to  get  the  benefit  of 
any  judgment,  no  matter  what,  the  jurisdiction  of  this 
Court  is  to  be  invoked  to  give  subsidiary  aid  by  man- 
damus,'' and  in  substance  the  other  two  Judges  said  the 
same.  And  all  that  was  necessary  for  the  decision  of 
the  case,  and  all  that  can  be  considered  as  really  decided 
by  it  was,  that  a  plaintiff  could  not  claim  as  of  right 
a  mandamus  to  enforce  a  judgment  where  there  was 
great  and  unexcused  delay  in  commencing  the  original 
action. 

We  are  therefore  called  upon  to  decide  this  point  for 
the  first  time,  unassisted,  but  at  the  same  time  unfettered, 
by  authority.  The  Legislature  in  the  Public  Health 
Act,  1848,  11  &  12  Vict.  c.  63.  s.  89.,  has  enacted  that 
rates  may  be  made  '*  prospectively,  in  order  to  raise 

(a)  3B,f8,  271. 
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money  for  the  payment  of  future  chaises  and  expenses^ 
or  retrospectively  in  order  to  raise  money  for  the 
payment  of  charges  and  expenses  which  may  have 
been  incurred  at  any  time  within  six  months  before 
the  making  of  the  rate"  This  language  shews  that 
they  were  alive  to  the  desirability  that  charges  which 
were  to  be  defrayed  by  a  fluctuating  body  of  rate- 
payers should  be  levied  promptly;  but  the  attention 
of  the  Legislature  does  not  seem  to  have  been  drawn 
to  the  probability  that  it  might  not  always  be  possible 
to  ascertain  and  enforce  a  claim  against  the  Board 
within  six  months  after  the  claim  accrued.  The  case  of 
Reff.  T.  The  Local  Board  of  Health  of  Rotherham  (a) 
decides  that  a  judgment  when  properly  obtained  is  a 
charge  within  the  meaning  of  this  section;  and  when 
that  is  decided  the  case  is  within  the  literal  words  of 
the  section.  We  feel  that  there  is  great  difficulty  in  the 
case,  but  on  the  whole  we  think  that  we  best  effectuate 
the  intention  of  the  Legislature^  and  at  the  same  time 
further  the  ends  of  justice^  by  holding  that  a  rate  may 
be  ordered  in  aid  of  a  judgment  within  six  months  after 
that  judgment  was  obtained,  though  the  action  on 
which  it  was  obtained  was  commenced  more  than 
six  months  after  the  claim  accrued,  if  the  delay  is 
excused  and  shewn  not  to  have  been  undue.  We 
do  not  mean  to  throw  any  doubt  on  the  decision  in 
Burland  v.  The  Local  Board  of  Health  of  Hull  (b)  that 
where  there  has  been  undue  delay  the  mandamus  should 
not  go.  In  the  present  case  we  think  the  delay  is  ex 
plained  and  justified,  and  we  therefore  give  judgment  for 
the  plaintiffs. 

Peremptory  writ  of  mandamus  awarded. 

(«)  8E.fB.  906.  (A)  3  B.  j-  8.  271. 
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Le  Couteur  against  The  London  and  South    7%ursd  «y, 

-rrr  -n    •i  r^  Novemberl^ih 

Western  Railway  Company. 

carrier. 

1.  A  common  comer  who  enters  into  a  contract  with  a  passenger  to  11  G^.  4  ^ 
convey  him  from  ^.  to  ^.,  part  of  the  jonmey  to  be  performed  by  land  1  W.  4.  c.  68. 
in  England,  and  the  rest  by  sea,  is  entitled  to  the  protection  of  The  Divisible 
Carriers  Act,  11  G^.  4  &  1  ^.  4.  c.  68.  contract. 

2.  Where  a  person  travelling  with  Inggage  by  railway  directs  a  porter  l/uggage» 
of  the   railway  Company  to  place  it  on  the  seat  of  the  carriage  in 

which  he  is  going  to  travel,  and  it  is  so  placed  accordingly,  this  fiict 
alone  is  not  a  si^cient  taking  the  Inggaee  from  under  we  control  of 
the  Company  to  render  them  irresponsible  for  its  loss. 

^HE  first  count  of  the  declaration  stated  that  the 
defendants  were  common  carriers  of  passengers 
with  their  luggage  from  the  Island  of  Jersey  by  steam 
vessels  across  the  sea  to  Southampton,  and  from  Sovth- 
ampton  overland  by  railway  trains  to  the  Waterloo  Sta- 
tion, for  reward  to  the  defendants,  and  that  the  plaintiff, 
for  one  entire  reward  therefor  paid  by  him  to  the 
defendants,  became  at  that  island,  at  the  request  of  the 
defendants,  a  passenger  to  be  by  them  as  such  common 
carriers  safely  and  securely  carried  by  the  same  steam 
vessel  and  railway  train,  with  certain  luggage,  namely, 
a  portmanteau  with  its  contents,  a  box  with  its  contents, 
a  chronometer  and  a  speaking  trumpet,  from  that  island 
by  a  steam  vessel  across  the  sea  to  Southampton,  and 
from  Southampton  to  fFaterloo  Station  overland  by  a 
railway  train,  and  to  have  the  luggage  taken  due  care 
of  by  the  defendants  for  the  purpose  aforesaid  while  it 
should  be  in  their  possession;  that  all  things  were 
done,  &c.  It  then  alleged  that  the  defendants  did  not 
safely  and  securely  carry  the  plaintiff  and  his  luggage ; 
by  means  of  which  the  portmanteau  and  box,  and 
their  respective  contents  did  not  arrive  at  Waterloo 
Station  by  the  same  railway  train  as  ^hat  by  which 
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the  defendants  in  part  performance  of  their  duty  carried 
the  plaintiff  thither^  and  was  for  a  long  time  after 
the  plaintiff's  arrival  at  the  said  station  lost  to  the 
plaintiff  to  his  great  inconyenience^  and  by  means  of 
which  grievances  also  the  chronometer  and  speaking 
trumpet  were  wholly  lost  to  the  plaintiff. 

The  second  count  was  in  detinue  for  the  chronometer 
and  speaking  trumpet. 

The  defendants  pleaded  several  pleas,  which  it  is 
unnecessary  to  state^  as  the  cause  was  by  consent  of  the 
parties  referred  to  the  Master,  with  power  to  state  a 
case  for  the  opinion  of  the  Court,  who  accordingly  stated 
the  following  case. 

The  defendants  were  common  carriers  for  hire  of 
passengers  and  their  luggage  between  the  Island  of 
Jersey  and  London^  the  portion  of  such  journey  between 
London  and  Southampton  being  performed  by  them  as 
common  carriers  by  land  for  hire,  and  the  residue  by 
them  as  common  carriers  by  sea  for  hire.  The  defend- 
ants were  in  the  habit  of  allowing  passengers  between 
London  and  Jersey  to  pay  one  entire  sum  for  a  return 
ticket  entitling  a  passenger  to  be  cai^ied  as  aforesaid, 
together  with  his  oidinaiy  luggage,  from  London  to 
Jersey  vifi  Southampton  and  bick,  without  further  pay« 
ment,  such  passenger  being  at  liberty  to  stop  with  his 
luggage  at  Southampton^  either  going  or  returning,  for 
such  period  as  he  pleased,  provided  that  the  whole 
journey  out  and  home  did  not  exceed  one  calendar 
month.  The  plaintiff  having  taken  and  paid  the  de- 
fendants for  such  a  return  ticket  in  London^  and  having 
been  carried  by  the  defendants,  in  consideration  of  the 
payment  so  made,  from  London  to  Jersey^  afterwards 
became  in  Jersey  a  passenger  to  be  carried  on  the  return 
journey  from  Jersey  to  London  in  consideration  of  the 
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same  payment,  and  to  be  bo  carried  with  his  ordinaiy 
liigg^e,  which  included  the  chronometer  in  the  decla- 
ration mentioned.  The  plaintiff  had  not  the  chronometer 
with  him  on  his  outward  journey  firom  London  to  Jersey f 
but  had  it  with  him  at  the  time  when  he  commenced 
his  return  journey  from  Jersey  to  London.  His  luggage^ 
exdufiive  of  the  chronometer^  was  on  the  return  journey 
stowed  away  by  the  defendants  apart  from  him,  but  the 
plaintiff  when  he  became  such  passenger  at  Jersey  and 
during  the  whole  of  the  voyage  from  Jersey  to  South' 
ampton,  himself  kept  the  chronometer  tied  up  in  a 
handk^chief.  On  the  arrival  of  the  plaintiff  at  the 
pier  or  wharf  at  Southampton,  he  left  his  luggage  to  be 
conveyed  by  the  defendants  to  the  railway  station 
there,  and  from  thence  to  London  by  railway,  but 
he  carried  the  chronometer  in  his  hand  tied  up  in 
the  handkerchief,  walking  through  certain  streets  of 
Southampton  to  the  railway  station,  a  distance  of  nearly 
half  a  mile.  On  arriving  at  the  railway  station  the 
plaintiff  went  with  the  chronometer  in  his  hand  up  to 
one  of  the  railway  carriages  going  to  London  and  gave 
the  chronometer  to  a  porter  of  the  defendants,  and  who 
then  in  the  presence  of  the  plaintiff  placed  it  on  the 
seat  of  the  carriage.  Both  the  porter  and  the  plaintiff 
immediately  after  this  left  the  platform  together,  the 
porter  to  attend  to  other  duties,  and  the  plaintiff  to  look 
after  the  rest  of  his  luggage,  which  had  not  arrived 
from  the  Custom  House.  The  plaintiff  remained  absent 
for  some  ten  or  fifteen  mmutes.  When  he  returned  at 
the  end  of  that  time  the  chronometer  could  not  be  found, 
and  was  wholly  lost.  The  plaintiff  did  not  at  any  time 
declare  the  value  and  nature  of  the  chronometer,  the 
value  of  which  in  fact  exceeded  101    The  defendants 
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1865.        did  every  thing  to  entitle  them  to  the  protection  of 
LbCovtkub    ■^*-  11  G.  4  &  1  W.  4.  e.  68.,  suppoidng  that  statute 

SoI^TH       *o  *PP^y  '^  *^5«  case. 

The  question  for  the  opinion  of  the  Court  was, 
whether  the  plaintiff  was  entitled  to  recover  in  respect 
of  the  loss  of  the  chronometer,  it  heing  agreed  hy  the 
parties  that  the  sum  of  5/.  paid  into  Court  by  the 
defendants  in  respect  of  the  other  causes  of  action  in 
the  declaration  had  been  accepted  by  the  plaintiff  in  full 
satisfaction  thereof. 

If  the  Court  should  decide  in  the  affirmative,  then 
the  plaintiff  was  entitled  to  the  sum  of  26/.  over  and 
above  the  &L  paid  into  Court. 

If  the  Court  should  decide  in  the  negative,  then  the 
arbitrator  foimd  for  the  defendants. 

The  declaration  to  be  considered  part  of  this  award. 


Joseph  Broum,  for  the  plaintiff.— First  The  plaintiff  did 
not  take  the  chronometer  firom  the  control  of  the  Com- 
pany :  on  the  contrary  he  gave  it  into  the  hands  of  their 
servant.  Even  when  the  portmanteau  of  a  passenger  is 
put  on  the  seat  of  the  carriage  in  which  he  travels,  it 
is  still  in  the  charge  of  the  Company ;  Chiit.  8f  Temple 
on  Carriers^  285,  where  Cases  are  cited.  [Mellor  J.  re- 
ferred to  CkUty  Contracts,  p.  439-440,  7th  ed.] 

Secondly.  The  principal  defence  here,  however,  is 
founded  on  The  Carriers  Act,  11  G.  4  &  1  H'.  4.  c.  68., 
which  enacts,  in  sect.  1,  that  no  common  carrier  by  land 
shall  be  liable  for  loss  or  injury  to  certain  specified  kinds 
of  goods  above  the  value  of  10/.,  among  which  are ''  time* 
pieces  of  any  description,'^  unless  their  value  and  nature 
are  declared  at  the  time  of  delivery,  and  an  increased 
chai^  paid.    But  it  is  plain  alike  from  the  preamble 
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and  language  of  that  Act  that  it  only  applies  to  common 
carriers  by  laud  in  England^  not  where  a  person  enters 
into  an  undiyided  contract  with  a  carrier  for  a  combined 
journey  by  land  and  water  extending  beyond  this  country. 
[Melhr  J.  It  is  this  system  of  "  through"  booking, 
that  is,  where,  for  the  convenience  of  the  public,  a  Com- 
pany undertakes  to  convey  persons  beyond  the  limit  of 
their  own  transit,  and  for  that  purpose  makes  arrange- 
ments with  other  carriers  to  take  them  over  the  inter- 
mediate part  of  the  way,  that  has  introduced  the  difficulty.] 
The  Carriers  Act  has  been  held  not  to  apply  to  the 
overland  journey  to  India  ;  The  Pemruular  and  Oriental 
Steam  Navigation  Company  v.  Shand  (a).  [Melhr  J. 
In  that  case  there  was  no  land  carriage  in  England  at 
all.]  Branley  v.  The  South  Eastern  Railway  Com- 
pany (b)  shews  that  the  acts  regulating  railways  here  do 
not  apply  to  the  sea  transit  to  France,  [Lush  J.  Has  not 
this  point  been  decided  by  the  Court  of  Common  Fleas  ? 
C.  W.  Wood,  contriL — Yes,  in  iVanctam  v.  The  London  ^ 
South  Western  Railway  Company  (c).]  The  point  was 
not  much  discussed  in  that  case.  It  would  be  productive 
of  great  inconvenience  if  passengers  on  such  a  compound 
journey  were  obliged  to  stop  and  make  a  fresh  contract 
at  every  place  where  the  persons  conducting  the  transit 
were  changed.  On  a  rapid  journey  this  would  not  be 
allowed,  besides  which  passengers  just  landed  might  be 
disabled  by  sea  sickness.  A  chronometer  ia  not  one  of 
the  articles  protected  by  the  statute,— it  is  not  synony* 
mouB  with  a  time  piece*  This  chronometer  was  ordinary 
lu^age,  and  is  so  found  by  the  arbitrator.    The  cases 

(a)  sSfoo.  P.  a  C.  A.  S,  272.  (b)  12  C.  B,  N.  8.  63. 

(c)  18  C,  B.  226.     The  question  had  been  preyiouflly  laised  in  Benett 
T.  Tki  Peninsular  and  (hiatal  Steam  Boat  Company,  6  C.  B.  775. 
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1865.        on  this  point  are  collected  in  The  Belfast  ffc.  Rmlway 
Lk  Coutkub    Company  v.  Keys  (a),      [^Mellor  J.     Thia  last  point  i« 
^^       scarcely  before  us.] 
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Company.  Q.  W.  Wood  {MangUi  with  Lim),  for  the  defendants, 

was  stopped  by  the  Court 

CocKBUBN  C.  J.  It  will  not  be  necessaiyto  liear  the 
other  side.  At  first  I  imagined  that  the  plaintiff  had 
taken  this  chronometer  into  his  own  personal  care,  so  as 
to  withdraw  it  from  the  control  of  the  Company ;  but 
now  I  think  that  view  of  the  facts  too  strong.  When 
the  matter  is  looked  into,  all  that  appears  is  that,  at  the 
desire  of  the  plaintiff,  the  porter  of  the  Company  placed 
this  article  on  the  seat  of  a  carriage  appropriated  to 
the  use  of  the  plaintiff,  who  was  going  to  travel  in  it.  I 
am  far  from  saying  that  in  cases  of  this  nature  there  may 
not  sometimes  be  a  state  of  circumstances  in  which  the 
passenger  who  has  luggage  which,  by  the  terms  of  the 
contract,  the  Company  are  bound  to  cany  along  with 
him  to  his  destination,  nuiy  not  release  the  Company 
from  the  obligation  of  carrying  it  safely  by  Jaking  it  into 
his  own  charge.  But  the  circumstances  must  be  strcmg 
to  shew  such  an  exemption,  and  it  is  not  because  artides 
which  are  part  of  the  luggage  to  be  conveyed  with  the 
passenger  are  by  common  consent  jdaced  in  a  carriage 
along  with  him,  that  the  Company  are  necessarily  re* 
leased.  Nothing  would  be  more  objectionable  than  that 
the  custom  of  placing  small  articles,  which  it  is  convenient 
to  passengers  to  have  with  them  in  the  carriage,  should  be 
discontinued,  which  would  be  the  case  were  we  to  hold 
that  from  the  mere  fact  of  articles  being  placed  in  a 

(fl)9fli.a666. 
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carriage  with  the  pasflenger^  the  Company  would  at  once 
be  relieved  from  the  obligation  of  safely  keeping  them. 
Passengers  conld  not,  with  safety  to  their  luggage,  leave 
their  carriages  for  a  moment,  and  these  are  sometimes 
necessarily  kept  waiting  on  platforms  where  there  is  a 
multitude  of  people  and  probably  thieves  among  them.  If, 
therefore,  the  present  case  depended  o^  the  Company's 
liability  under  the  general  issue,  I  should  say  the  plain* 
tiff  was  entitled  to  recover. 

But  the  defence  of  the  Company  rested  also  on 
The  Carriers  Act,  7  6.  4  &  1  fT.  4.  e.  6&  Now 
there  can  be  no  doubt  that  the  article  in  question 
comes  within  the  provisions  of  that  Act:  but  it  is 
argued  that  it  is  not  applicable,  because  the  contract 
was  to  carry  not  only  to  the  terminus  of  the  railway 
by  land,  on  which  the  articles  were  lost,  but  Airther 
on  by  water,  and  that  such  a  contract  being  to  carry 
both  by  land  and  water  was  not  divisible.  That 
argument  fails  both  on  principle  and  authority.  It 
fails  on  authority  because  the  point  has  been  already 
decided  in  Pianciani  v.  ITie  London  and  South  Western 
Railway  Company  (a),  in  which  the  Court  expressed  the 
opinion  that  such  a  contract  was  divisible,  and  so  far 
as  relates  to  Ihe  carriage  by  land.  The  Carriers  Act 
would  be  a  defence  to  the  Company,  if  its  provisions 
were  not  complied  with;  and  I  entirely  concur  in  that 
view.  It  would  be  a  matter  of  the  most  serious  incon- 
venience if  a  railway  Company,  established  for  the 
purpose  of  carrying  goods  by  land,  but  one  terminus 
of  whose  railway  is  connected  with  the  sea,  were  pre. 
vented,  which  they  practically  would  be,  from  making 
bargains  of  this  nature,  and  the  necessity  imposed  on 
(a)  18  C.  B.  226. 

VOL.   VI.  8   S  B.   &  8* 
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Le  CouTBua   Companies.     I  see  no  reason  for  imposing  such  damage 
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Company.         Mkllor  and  Shee  JJ.  concurred. 

Lush  J.  I  am  of  the  same  opinion.  The  first 
question  is^  was  this  chronometer  accepted  by  the 
Company  by  force  of  the  contract  to  carry  passengers 
with  ordinary  luggage  ?  The  case  states  that  on  arriying 
at  the  station  the  plaintiff  took  the  chronometer  in  his 
hand  and  gave  it  to  the  porter  stationed  there  by  the 
Company  to  receive  luggage^  who  placed  it  on  the 
seat  where  the  passenger  was  to  sit  The  passenger 
and  porter  went  away  and  the  chronometer  was  stolen. 
It  is  the  every  day's  practice  of  passengers  by  railways 
to  carry  cloaks  and  such  like  articles  with  them  in  the 
carriages,  with  the  consent  of  the  Company,  and  it 
cannot  be  said  that  the  Company  have  on  that  account 
parted  with  their  custody  of  them  as  carriers* 

On  the  second  question  I  quite  agree  with  the 
rest  of  the  Court.  The  statute  .says  no  carrier  by 
land  shall  be  liable  for  articles  of  a  certain  kind 
except  the  value  has  been  declared  tod  an  insur- 
ance price  paid.  It  cannot  be  doubted  that  this 
chronometer  is  one  of  those  articles,  for  the  statute 
mentions  '' time-piece.^'  It  is  said,  however,  that 
the  statute  does  not  apply  because  the  contract  is 
to  carry  partly  by  land  and  partly  by  sea.  But  the 
Company  are  not  for  that  reason  the  less  carriers  by 
land.  Suppose  another  Act  had  been  passed  in  the 
same  terms  relating  to  carriers  by  sea  (a),  according  to 

(a)  The  Mazdiant  Shipping  Act»  1854,  17  St  18  Vict.  e.  lOi.  b.  503., 
enacts,  "  No  owner  of  any  sea-going  ship  or  share  therein  shall  be  liable 
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this  ailment  the  carrier  who  entered  into  a  contract        1865. 


V. 

South 
Webte&k 
Railway 
Company. 


to  carry  both  by  land  and  sea  would  be  out  of  the  le  CorrEuR 
protection  of  both  statutes.  Mr.  Broum  says  there 
will  be  inconvenience  ip  our  holding  this^  because  the 
passenger  who  comes  from  France  would  have  at  the 
English  port  where  he  lands  to  go  to  the  ofSce  in 
order  to  make  a  fresh  contract^  and  it  may  be  that  that 
circumstance  imposes  on  the  carrier  the  necessity  of 
having  a  receiving  house  at  the  place  where  the  original 
contract  is  made.  It  is  not  however  necessary  to  decide 
that  here^  for  it  is  found  that  the  defendants  have  done 
everything  to  bring  themselves  within  the  Act. 

Judgment  for  the  defendants. 


to  make  good  any  loss  or  damage  that  may  happen  without  his  actual 
&ult  or  privity  of  or  to  any  of  the  foUowing  things,  (that  is  to  say ;) 

(1.)  "  Of  or  to  any  goods,  merchandize,  or  other  things  whatsoever  taken 
in  or  put  on  board  any  such  ship,  by  reason  of  any  fire  happening  on 
board  such  ship : 

(2.)  "  Of  or  to  any  gold,  silver,  diamonds,  watches,  jewels,  or  precious 
stones  taken  in  or  put  on  board  any  such  ship,  by  reason  of  any  robbeiy, 
embezzlement,  making  away  with  or  secreting  thereof,  unless  the  owner 
or  shipper  thereof  has,  at  the  time  of  shipping  the  same,  inserted  in  his 
bills  of  lading  or  otherwise  declared  in  writing  to  the  master  or  owner 
of  such  ship  the  true  nature  and  value  of  such  articles^ 

"To  any  extent  whatever." 


3  s  2 
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Bankruptcy 
Act,  1861. 
24  #  25  Vict, 
c.  134. 
Composition 
with  creditors, 
Belease, 
Partnership. 
Defence  on 
equitable 
grounds. 


The  EuBOPEAN  Central  Railway  Company 
(Limited)  against  Westall. 

1.  A  composition  deed  under  The  Bankruptcy  Act»  1861,  24  &  25  Fkt. 
c.  134.,  executed  by  a  firm  for  the  benefit  of  its  creditors,  \b  no  bar  to 
an  action  brought  against  one  of  them  for  an  indiyidual  debt  due  by 
him. 

2.  A  composition  deed  under  that  Act,  by  which  the  debtor  oonreys 
all  his  property  to  trustees  for  the  benefit  of  his  creditors,  but  which  does 
not  contain  a  release  to  him,  is  not  good  as  a  defence  on  equitable 
grounds  to  an  action  against  the  debtor. 

^PHIS  vas  an  action  to  recover  150/.  in  respect  of 
three  calls  of  2/.  each  made  on  each  of  twenty-five 
shares  held  by  the  defendant  in  the  Company^  and 
interest  on  the  same. 

Plea.  For  a  defence  on  equitable  grounds^  that  after 
the  accruing  of  the  alleged  causes  of  action  and  after 
the  Bankruptcy  Act^  1861,  to  wit,  on  the  2l8t  Odo- 
ber,  1864,  the  defendant  was  indebted  to  the  plain- 
tiffs and  divers  other  persons  respectively^  and  there- 
upon an  indenture  was  made  in  the  words  and  figures 
following^  that  is  to  say,  ''This  deed  made  the  2l8t 
day  of  October,  1864,  between  Wiiliam  Bury  Westall, 
Jonathan  Westall,  and  James  Bury  Westall,  all  of 
White  Ash  Mills,  near  Church,  in  the  county  of  Lan-^ 
caster,  cotton  manufacturers  and  copartners,  and  also 
carrying  on  business  in  the  city  of  Manchester  as  mer- 
chants and  commission  agents  and  copartners  under 
the  style  or  firm  of  Westall  Brothers,  of  the  one  part, 
Lewin  Bamed  Mozley,  of  Liverpool,  in  the  said  county 
of  LancMter,  banker^  R.  C  Richards,  of  Kirkham,  in 
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the  said  county,  cotton  spinner,  nnAJohn  George  Thomas 
Child,  of  Manchester  aforesaid,  accountant,  on  behalf  and 
with  the  assent  of  the  undersigned  creditors  of  the  said 
WiWam   Bury    Westall,  Jonathan   IFestaU  and  James 
Bury  IFestaU,  of  the  other  part;  Witnesseth  that  the 
said  WilUam  Bury  WestaU,  Jonathan  Westall  and  James 
Bury  Westall  hereby  coAvey  all  their  estate  and  effects 
to  the  said  Lewin  Bamed  Mozley,  R  C.  Richards  and 
John  Oeorge  Thomas  Child  absolutely  to  be  applied  and 
administered  for  the  benefit  of  the  creditors  of  the  said 
William  Bury   WestaU,  Jonathan    Westall  and     ames 
Bury  WestaU,  in  like  manner  as  if  the  said   William 
Bury  WestaU,  Jonathan  Westall  bsxA  James  Bury  Westall 
had  been  at  the  date  hereof  duly  adjudged  bankrupts. 
In  witness  whereof,  &;c:''    and   that  the  deed   had 
become  valid,  effectual  and  binding  on  all  the  credi- 
tors of  the  defendant,  including  the  plaintiflb,  as  if 
they  were  parties  to  and  had  actually  executed  the 
same,  and  that  all  the  conditions  mentioned  in  the 
Bankruptcy  Act,  1861,  in  that  behalf  had  been  observed, 
and  that  a  majority  in  number  representing  three-fourths 
in  value  of  the  creditors  of  the  defendant  whose  debts 
respectively  amounted  to  lOl.  and  upwards,  had,  in 
writing,  approved  of  and  assented  to  the  deed.  The  plea 
then  alleged  that  the  requisites  of  the  Bankruptcy 
Act,  1861,  had  been  complied  with,  and  that  imme- 
diately on  the  execution  of  the  deed  by  the  defendant 
possession  of  all   the  property  comprised  therein  of 
which  the  defendant  could  give  or  order  possession  was 
given  to  the  trustees;  and  that  the  plaintiffs  before 
and  when  the  deed  was  made  were  creditors  of  the 
defendant  in  respect  of  the  causes  of  action  in  the  decla- 
ration mentioned,  and  had  had  due  notice  of  the  deed 
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and  been  requested  to  execute  the  same^  and  miglit  and 
could  have  executed  the  same  had  they  been  so  minded 
and  still  might  execute  the  same^  and  the  deed  was  in 
full  force  and  effect ;  and  that  all  things  on  the  de- 
fendant's part  had  been  done  and  happened  to  render 
the  deed  as  valid,  effectual  and  binding  upon  the  plain- 
tiffs as  if  they  were  parties  to  and  had  actually  executed 
the  same :  whereby  and  by  force  of  the  deed,  and  ac- 
cording to  the  form  and  effect  of  the  Bankruptcy  Act, 
1861,  the  defendant  had  been  released  and  discharged 
from  the  alleged  causes  of  action  and  from  this  action. 
Demurrer,  and  joinder  in  demurrer. 


EeWf  in  support  of  the  demurrer. — ^First.  This  is  a 
composition  deed  under  The  Bankruptcy  Act,  1861, 
24  &  25  Vict.  c.  134.  s.  192.,  and  the  first  objection  is, 
that  although  it  assigns  all  the  property  of  the  trader  to 
trustees  for  the  benefit  of  his  creditors  it  contains  no 
release  by  them  to  him.  Such  a  deed  is  no  answerHo 
an  action  at  law  by  a  creditor;  Eyre  v.  Archer  (a), 
Jones  V.  Morris {b),  Clarke  y,  WilUams{c).  \Cloehbum 
C.  J.  Is  it  not  an  answer  in  equity  f  Might  not  the 
defendant  at  any  time  have  recourse  to  a  Court  of 
equity  for  protection  against  it?  You. cannot  have  the 
benefit  of  the  assignment  of  a  man's  estate  and  at  the 
same  time  sue  him  in  an  action.]  There  is  no  decision 
that  a  Court  of  equity  would  interfere;  and  it  would 
not,  seeing  that  the  plaintifis'  remedy  is  by  applica- 
tion to  the  Court  of  Bankruptcy  to  issue  execution; 
The  Ipstones  Park  Iron  Ore  Company  v.  Pattinson  {d% 


{a)  16  a  B.  N.  8.  638.  (6)  e  B.  f  8.  19a 

(c)  3  /r.  #  C.  608;  affirmed  on  error,  Id,  1001. 
(d)2K4-  a  828. 
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Scoti  Y.  Berry  {a\  and  Clapham  v.  Athinson  {b\  may 
be  dted^  but  what  was  done  there  was  equivalent  to  a 
release.  [Lush  J.  Sect  197  of  the  statute  says  that 
so  soon  as  the  deed  is  registered  it  is  to  have  the  same 
effect  as  if  the  debtor  had  been  declared  bankrupt  and 
the  creditor  had  proved  his  debt.  The  creditor  could  not 
prove  his  debt  and  also  bring  an  action  ?] 

Secondly.  This  deed  is  not  executed  by  the  defendant 
as  a  sole  debtor^  but  by  the  defendant  and  two  of  his 
partners,  who  assign  their  joint  property  for  the  benefit 
of  their  joint  creditors.  It  is  therefore  not  for  the 
benefit  of  the  plaintiff.  [He  cited  Walter  v.  Ad- 
cock  (<?).] 


1865. 
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Hapwood,  contra  (having  been  directed  by  the  Court 
to  confine  his  attention  to  the  second  point). — ^A  party 
has  not  the  less  a  claim  against  one  of  three  persons 
because  he  has  a  right  to  sue  all  three.  So  here  all  the 
estates  of  these  partners  are  conveyed  for  the  benefit  of 
all  their  creditors  as  if  they  had  become  bankrupts.  If 
a  party  proves  a  debt  and  also  brings  an  action  at  law 
for  it,  the  Court  of  Bankruptcy,  which  is  a  Court  of 
equity,  wiU  restrain  him :  Ex  parte  Diaeh  {d\  Ex  parte 
Read  (e).  If  necessary,  the  Court  will  allow  the 
defendant  to  amend  by  inserting  in  the  plea  the  words 
'*  and  each  of  them"  after  the  averment  that  the  deed 
had  become  valid,  effectual  and  binding  on  all  the  creditors 
of  the  defendant  Walker  v.  Nevill  (J)  is  an  authority 
that  this  would  render  the  plea  good. 


(a)  SK^a  966. 
(c)  1  H.^N.  641. 
(e)  1  V,^Ji.  346. 


{h)  4  B.  #  -5.  722. 
(d)  2  Mont,  cf  A.  675. 
(f)  SH.i^a  403. 
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Eew,  in  reply. — ^The  proposed  amendment  ought  not 
to  be  allowed.  The  plea  should  have  shewn  how  the 
joint  property  of  these  partners  was  liable  for  their 
separate  debts. 

CocKBUEN  C.  J.  I  doubt  if  it  would  be  posrable  to 
frame  such  a  plea.  Sect.  192  of  stat.  24  &  25  Vict, 
c.  184.  speaks  of  a  debtor  and  his  creditors,  and  although 
it  uses  the  singular  number  it  will  also  apply  to  a 
partnership  and  its  creditors.  But  when  you  have  a  com- 
position with  the  creditors  of  a  partnership^  the  debts  and 
creditors  of  the  partnership  are  distinct  from  those  of  the 
individual  members.  This  plea  fails  for  that  reason. 
The  action  is  against  an  individual  member  of  a  firm 
in  respect  of  a  claim  not  on  the  partnership^  but  on  him 
as  distinct  from  the  partnership.  It  is  no  answer  to 
the  plaintiffs  to  say  you  are  bound  by  a  deed  executed 
by  the  members  of  the  partnership.  They  could  not 
have  executed  such  adeed^  for  they  would  not  be  bound 
by  it.  The  machinery  of  the  statute  therefore  does  not 
apply. 

MsLLOB^  Sh2e  and  Lush  JJ.  concurred. 

Judgment  for  the  plaintiffi. 
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Haselqbove  against  John  House. 


NovemberlW^, 


WHere  in  a  composition  deed  under  stat.  24  ft  25  Viet,  e.  134.  the 

release  is  in  general  terms,  its  generality  may  be  restricted  by  the  Ian- 

guage  of  the  other  parts  of  the  deed.  24  #  25  Fict, 

0.134. 

T^ECLABATION  on  a  guarantee  by  the  defendant  Qeneraiiiy, 

for  a  sale  on  credit  of  certain  goods  to  one  Richard 
Housey  and  also  on  accounts  stated. 

Plea.  That  by  an  indenture  inade  on  the  12th  Aprils 
1865^  between  the  defendant  of  the  first  part^  two 
trustees  of  the  second  part,  and  all  the  several  creditors 
of  the  defendant  of  the  third  part,  after  reciting  that 
the  defendant  was  unable  to  pay  his  creditors  the  full 
amount  of  their  respectiye  debts,  and  had  proposed  to 
pay  them  a  composition  which  they  had  agreed  to 
accept  (the  deed  here  set  out  the  terms  of  the  com- 
position, and  proceeded  thus) :  the  said  several  persons 
and  corporations,  parties  hereto  of  the  third  part,  for 
and  on  behalf  of  themselves  and  their  several  and 
respective  partners,  do  and  each  and  every  of  them  doth 
by  these  presents  absolutely  remise,  release,  and  for 
ever  quit  claim  unto  the  said  John  House,  his  heirs, 
executors  and  administrators,  all  and  aU  manner  of 
action  and  actions,  suit  and  suits,  cause  and  causes  of 
action  and  suit,  contracts,  damages,  claims  and  demands 
whatsoever  which  the  said  parties  hereto  of  the  third 
part,  or  any  or  either  of  them,  either  alone  or  jointly 
with  their  respective  partners  now  have,  or  which  they 
or  either  or  any  of  them,  or  any  or  either  of  their 
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1866.  respectiye  partners^  or  the  respective  heirs^  executors, 
HAaBLQRovB  ^^  admliiistrators  of  them  or  their  respective  partners, 
Housi  ^^  ^^^  ^^^^  ^^  times  hereafter,  can,  shall,  or  may  have 
or  be  entitled  to,  from,  upon  or  against  the  said  John 
Housep  his  heirs,  executors  or  administrators,  by  reason 
or  on  account  of  any  debt  or  debts,  sum  or  sums  of 
money,  bills,  bonds,  notes,  securities  for  money,  con- 
tracts, provisoes,  agreements,  reckonings,  accounts, 
dealings  or  transactions  whatsoever  owing  for  or  made 
upon  or  entered  into  by  the  said  John  House,  to  or  with 
them  the  said  parties  hereto  of  the  third  part  respec* 
tively,  either  alone  or  jointly  with  their  respective  part- 
ners, or  transacted,  done  or  pending  by  and  between 
them  respectively  from  the  beginning  of  the  world  to 
the  day  of  the  date  of  these  presents,  save  and  except 
the  covenants  and  agreements  herein  contained.  The 
plea  then  averred  that  a  majority  in  number  repre- 
senting three-fourths  in  value  of  the  creditors  of  the 
defendant,  whose  debts  respectively  amounted  to  10^ 
and  upwards,  did  in  writing  assent  to  and  approve  of 
the  deed ;  and  that  at  the  time  of  its  execution  the 
plaintiff  was  a  creditor  of  the  defendant  in  respect  of 
his  daim,  that  the  requisites  of  the  Bankruptcy  Act, 
1861,  had  been  complied  with,  that  all  CDuditions  hap- 
pened &C. 

Demurrer,  and  joinder  in  demurrer. 

Mellish  {Waddy  with  him),  in  support  of  the  de- 
murrer.— This  is  a  composition  deed  which  is  unrea- 
sonable and  bad,  the  release  which  it  contains  being 
too  general  The  recital  of  the  deed  shews  that  the 
object  of  the  parties  was  to  discharge  the  defendant 
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from  all  his  debts  provable  under  The  Bankruptcy  1865. 
Act,  1861,  24  &  25  Vict.  c.  184.  The  deed  is  not  bind-  habelgbotb 
ing  on  non-assenting  creditors,  seeing  that  it  purports  houbk. 
to  release  ''all  manner  of  causes  of  action  and  suit.'' 
This  would  include  claims  which  had  not  accrued  at  its 
date,  and  actions  for  assault  and  for  breach  of  promise 
of  marriage.  [Lush  J.  The  only  parties  referred  to  in  the 
deed  are  the  creditors.]  PayUr  v.  Homersham  (a)  is  in 
point.  Lord  EUenborough  there  says,  p.  426, ''  I  do  not 
find  that  Lord  Holt  (i),  when  he  denied  the  authority 
of  the  case  from  Rollers  Abr.,  denied  also  the  position  of 
Gregory  J.  that  the  general  words  of  a  release  may  be 
restrained  by  the  particular  recital.  Common  sense  re- 
quires that  it  should  be  so,  and  in  order  to  construe  any 
instrument  truly  you  must  have  regard  to  all  its  parts, 
and  most  especially  to  the  particular  words  of  it.  I  am 
sorry  therefore  to  find  that  the  case  cited  from  Lord 
Rolie  was  said  not  to  be  law,  because  it  seems  to  me  to 
be  as  sound  a  case  as  can  be  stated.  *  *  ^K  Surely  the 
release  being  of  an  aggregate  sum,  which  is  compounded 
of  several  debts,  the  plaintiffs  may  aver  of  what  it  is  or  is 
not  compounded.''  And  BayUy  J.  adds,  ''  There  is  no 
doubt  but  a  particular  recital  in  a  deed  will  restrain  the 
general  words.''  [Cockbum  C.  J.  There,  a  particular 
debt  due  to  the  plaintiff  having  been  recited  in  the 
release,  it  was  held  that  the  general  terms  of  the  release 
did  not  extend  to  other  debts.] 

Qtiain,  contr&. — This  deed  is  reasonable.     On  its  face 
it  purports  to  be  between  the  defendant  and  all  his 

(a)  4  Jlf.  #  5.  423. 

(6)  See  Knight  ▼.  Cole,  1  8how.  150.  155. 
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1865.       creditors ;  consequently  unless  a  man  is  a  creditor  i.  e. 

Haselqrovs  unless  he  had  a  claim  at  the  time  of  the  bankruptcy, 

HousB.       ^®  ^^  nothing  to  do  with  the  matter.    Although  the 

release  is  very  general  in  appearance  it  is  not  so  in 

reality.     (He  was  then  stopped.) 

CocELBURN  C.  J.  The  expression  '^  contracts''  in  this 
release  is  the  only  material  one.  It  is  argued  that  this 
includes  contracts  not  broken  at  the  time  when  the 
deed  was  executed.  When  however  we  look  at  the 
whole  of  the  instrument  we  see  that  is  not  the  true 
construction.  The  plaintiff  was  not  a  creditor  of  the 
defendant  in  that  sense  at  the  time  of  the  execution  of 
the  deed^  and  therefore  is  not  bound  by  it. 

Mellor  J.  The  general  words  of  the  release  are 
restrained  by  what  is  found  in^the  other  parts  of  the 
deed. 

Shee  and  Lush  JJ.  concurred* 

Judgment  for  the  defendant. 
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Bbabant  against  Sir  Thomas  Mabton  Wilson, 
Bart. 

Copyhold  Acts, 
According  to  the  ciutom  of  a  certain  manor  the  lord  was  empowered,   4^5  Fict. 
with  the  oonaent  of  the  homage,  to  make  grants  of  parcels  of  the  waste  e.  35.,  15  ^  16 
land  of  the  manor  to  customaiy  tenants  thereof.    He  made  a  grant    Vict.  c.  51., 
accordingly  to  one  of  those  tenants  upon  the  following  conditions :  that   21  f  22  Vict. 
a  good  footpath  four  feet  wide  should  be  made  on  the  south  west  side  of  e.  94. 
the  said  piece  of  eronnd  so  granted,  and  that  the  said  piece  of  ground  Enfranchise- 
should  be  enclosed,  and  at  all  times  thereafter  should  be  kept  enclosed,   ment, 
with  an  open  fence  or  paling  not  exceeding  fire  feet  from  the  level  of  IHscharge  of 
the  roads  on  the  seyeral  sides  of  the  said  piece  of  ground :  that  any   condition  in 
hedge  or  shrubs  planted  next  to  the  said  fence  should  not  be  suffered  to  previous  grant* 
grow  abore  the  said  height :    that  no  erection  or  building  should  at 
any  time  thereafter  be  erected  on  the  said  piece  of  ground  or  any  part 
thereof.    The  copyhold  having  been  afterwards  enfranchised  under  the 
Copyhold  Acts,  4  &  5  Vict.  c.  35.,  15  &  16  Vict  c.  51.,  21  &  22  Vict. 
e.  94. :  Held,  that  the  aboye  conditions  in  the  grant  were  discharged  by 
the  enfranchisement. 

nPHE  following  case  was  stated  by  the  Copyhold  Com- 
missioiiers  for  |;he  opinion  of  this  Court  under  the 
provisions  of  The  Copyhold  Act,  1841,  4  &  5  Vkt  c.  85. 
«.  40.,  and  The  Copyhold  Act,  1852,  15  &  16  Vict.  c.  51. 
«.  8. 

The  appellant  was  William  Hughes  Brabant,  a  tenant 
of  the  manor  of  Hampstead,  in  the  county  of  Middlesex^ 
and  the  respondent  was  Sir  Thomas  Maryou  Wilson, 
lord  of  the  same. 

According  to  the  custom  of  the  manor  the  lord 
might,  with  the  consent  of  the  homage,  make  grants 
of  parcels  of  the  waste  lands  of  the  manor  to  cus- 
tomary tenants  of  it. 

On  the  27th  May,  1820,  Sir  Thomas  Maryon  Wilson, 
baronet,  the  then  lord,  at  a  special  Court  holden  for  the 
manor,  with  the  consent  of  the  homage,  granted  to  Oeorge 
CoUings,  Esq.,  a  customary  tenant  of  the  manor,  a  parcel 


980  MICHAELMAS  TERM. 

18G5.  of  tlie  waste  lands  upon  the  following  conditions  in  the 
Brabant  grant  contained,  videlicet,  ''that  a  good  footpath  four 
Wiuoii.  ^^^  ^^^®  should  be  made  on  the  south  west  side  of  the 
piece  of  ground  so  granted,  and  that  the  piece  of 
ground  should  be  enclosed,  and  at  all  times  thereafter 
should  be  kept  enclosed,  with  an  open  fence  or  paling 
not  exceeding  five  feet  from  the  level  of  the  roads  on  the 
several  sides  of  the  said  piece  of  ground  :  that  any  hedge 
or  shrubs  planted  next  to  the  said  fence  should  not  be 
suffered  to  grow  above  the  said  height :  that  no  erection 
or  building  should  at  any  time  thereafter  be  erected  on 
the  said  piece  of  ground  or  any  part  thereof.'*  By  the 
grant  there  was  reserved  to  the  lord,  his  heirs  and 
assigns,  the  several  trees  then  standing  on  that  piece 
of  ground,  with  liberty  for  him,  his  heirs  and  assigns, 
at  any  time,  to  enter  upon  the  ground  to  cut,  fell,  take 
down  and  remove  the  same  for  his  and  their  own  use ; 
and  there  was  also  thereby  reserved  to  the  lord  and  to  the 
trustees  of  the  JFells  Charity  Estate,  within  the  manor 
for  the  time  being,  and  also  to  the  customary  tenants 
for  the  time  being  of  the  copyhold  messuages  or  tene- 
ments on  the  north  west  side  of  the  piece  of  ground 
then  belonging  to  Viscount  CUfden,  and  his  and  their 
stewards  and  agents,  full  liberty  and  authority  at  any 
time  after  any  building  or  erection  which  might  there- 
after be  erected  or  set  np  on  the  said  piece  of  ground 
contrary  to  the  condition  aforesaid  should  be  so  erected, 
to  enter  upon  the  ground  to  pull  down  and  remove  any 
such  erection  or  building  at  their  pleasure  without  any 
interruption  by  the  tenant,  his  heirs  and  assigns;  and 
there  was  also  reserved  by  the  grant  to  the  lord  and  to 
the  trustees,  and  to  his  and  their  stewards  and  agents, 
like  liberty  and  authority  thereafter,  in  case  any  trees 
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or  shrubs  should  be  planted  upon  the  ground^  which  1865. 
might  obstruct  or  diminish  the  prospect  from  any  part  brabakt 
of  the  charity  estate  in  a  north-east  direction  towards  wiuom. 
and  over  Hamp$tead  Heathy  to  enter  upon  the  ground, 
and  to  cut  or  fell  and  remove  any  such  trees  or  shrubs 
at  his  and  their  pleasure^  without  any  interruption  by  the 
tenant,  &c.,  and  free  from  all  claim  and  demand  by  or 
from  him  or  them  in  consequence  of  the  exercise  of  the 
reservations,  liberties  and  authorities  thereinbefore  re- 
served. The  interest  of  George  Collings  under  the 
grant  in  that  piece  of  ground  vested  in  July^  1864, 
in  the  appellant,  who  then  became  the  purchaser 
thereof  and  was  duly  admitted  as  tenant  to  the  lord. 
The  conditions  and  restrictions  contained  in  the  grant 
of  1820  had  not,  up  to  that  time,  been  broken  or  in- 
fringed, and  the  parties  in  whose  favour  those  con- 
ditions and  restrictions  were  created  by  the  grant  still 
had  the  same  interests  in  their  continuing  in  force 
which  they  had  at  the  time  of  the  grant.  Lord  Clifden 
and  the  trustees  of  the  Wells  Charity  Estate  had  no 
rights,  either  legal  or  equitable,  as  against  the  lord  of 
the  manor,  beyond  the  conditions  or  restrictions  con- 
tained in  the  grant  to  George  Collings,  Esq.,  and  their 
respective  rights  (if  any)  thereunder,  and  there  was  no 
other  deed  or  obligation  between  them  othez  than  the 
grant  to  Collings. 

In  September,  1864,  the  appellant,  under  the  pro- 
visions of  The  Copyhold  Enfranchisement  Acts,  gave 
notice  in  writing  to  the  lord  of  the  manor  of  his  desire 
to  enfiranchise  this  piece  of  ground  and  premises,  and 
two  valuers  were  duly  appointed  to  assess  the  considera- 
tion to  be  paid  to  the  lord  for  such  enfranchisement. 
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1865.  In  the  course  of  the  valuation  a  question  arose  whether 
Bbajust  "  upon  the  enfranchisement  of  the  ground  the  conditions 
W1L8OH.  ^^^  restrictions  contained  in  the  grant  against  building 
and  planting  on  it  would  continue  to  be  in  force :  the 
valuer  for  the  lord  contending  that  they  would  not, 
and  the  valuer  for  the  appellant  contending  that  they 
would.  At  the  request  in  writing  of  the  parties,  made 
within  due  time,  the  question  was  referred  to  the  Copy- 
hold Commissioners,  who,  on  the  18th  February^  1865, 
made  their  decision  in  writing,  whereby ;  after  reciting 
the  grant,  and  that  it  was  material  to  the  valuation  of 
the  gross  sum  of  money  to  be  pAd  for  the  enfranchise- 
ment of  the  copyhold  tenement  whether  the  conditions 
mentioned  in  the  grant  would  so  far  continue  in  force 
after  an  award  of  enfranchisement  as  to  prevent  the 
owner  for  the  time  being  of  the  freehold  land  from 
building,  planting  and  fencing  upon  it  as  he  might 
have  done  if  no  such  conditions  had  been  contained  in 
the  grant,  and  so  as  to  entitie  any  persons  to  enter  upon 
such  lands  when  so  become  a  freehold  tenure  and  to 
pull  down  and  remove  any  erections  or  buildings  erected 
thereon  contrary  to  the  conditions  in  the  grant,  and 
that  the  continuance  or  noncontinuance  in  force  of 
such  conditions  of  such  enfranchisement  was  a  question 
of  law  material  to  the  valuation;  the  Commissioners 
decided  that  the  conditions  and  restrictions  against 
building  and  planting  contained  in- the  grant  would  not 
continue  to  operate  after  the  enfiimchisement  of  the 
land. 

The  appellant,  being  dissatisfied  with  this  decision, 
requested  the  Commissioners  to  state  a  case,  and  this 
case  was  accordingly  stated. 
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The  question   for  tlie  opinion  of  the  Court  was,        J  865. 

whether  or  not  the  restrictions  against  building  and  Bbjibajit 

planting  contained  in  the  grant  of  1820  would  continue  Wiuoir. 
in  force  after  the  enfranchisement  of  the  land. 

Mellish  (R.  E,  Turner  with  him)^  for  the  appellant. — 
The  restrictions  against  building  on  this  copyhold  con* 
tinue  in  force  notwithstanding  the  transfer  of  it  to  the 
appellant  and  its  subsequent  enfranchisement.  Where 
a  man  acquires  land^  he  entering  into  a  stipulation  that 
he  will  deal  with  it  in  a  specified  way^  although  at  law 
this  is  only  a  covenant  in  gross,  equity  will  enforce  it 
against  all  purchasers  who  take  the  land  under 
him  with  notice  of  the  stipulation,  Tulk  t.  Mox^ 
hay  (a),  and  this  even  though  the  stipulation  be  not 
undar  seal,  PiggoU  v.  Stratton  (i).  The  original 
grantee  probably  paid  less  for  this  land  in  consequence 
of  the  stipulation  that  no  building  should  be  erected 
upon  it,  and  the  homage  probably  gave  their  assent  to 
the  grant  for  the  same  reason,  that  being  a  matter  in 
which,  as  neighbours,  they  were  interested.  And  this  is 
not  affected  by  the  subsequent  enfranchisement  of  the 
copyhold.  The  Copyhold  Acts  do  not  enable  the  Com- 
missioners to  call  the  parties  to  the  original  deed  before 
them  in  order  to  give  them  compensation. 

C.  Pollochj  for  the  respondent. — The  doctrine  of 
equity  which  has  been  referred  to  may  be  conceded: 
but  by  the  compulsory  enfranchisement  of  the  copyhold 
the  original  restriction  was  put  an  end  ta  The  homage 
haring  once  given  their  assent  to  enclosing  this  land 

{a)  2  PhUl  774.  (h)  Johns.  341. 

VOL.  VI.  3   T  B.    &  S. 
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1865.  from  the  waste  have  no  longer  any  interest  in  the  matter. 
Brabakt  III  1  Watk.  Copyh.,  4th  ed.,  439,  speaking  of  enfranchise- 
WitsoH.  ™cii^  he  says,  "  It  is  '  the  conveyance  of  the  freehold  :* 
for  the  transfer  of  the  freehold,  is  of  the  very  essence  of 
enfranchisement.'^  And  p.  450,  "the  tenure,  therefore, 
being  extinct  as  to  the  enfranchising  lord,  he  cannot, 
consequently,  reserve  to  himself  any  services  on  such 
enfranchisement.  He  has  no  reversion  in  himself;  he 
cannot  reserve  a  right  of  escheaf 

Mellish,  in  reply. — The  homage  had  no  right  to  come 
forward  until  an  attempt  was  made  to  infringe  the 
conditions  of  the  original  grant,  as  is  now  done. 
In  1  Scriven  Copyh.,  4th  ed.,  p.  16,  "  The  demesnes  of 
a  manor  may,  however,  under  an  immemorial  usage,  be 
granted  out  to  another,  and  still  remain  parcel  of  the 
manor,  which  shews,  that,  exclusive  of  the  transcendent 
powers  vested  in  the  Legislature,  there  is  an  exception 
to  the  rule  that  copyholds  cannot  be  created  at  the 
present  day.''  And  p.  17,  in  Hughes  v.  Games  (a),  "it 
was  admitted  that  a  lord  by  custom  may,  with  the  consent 
of  the  homage,  make  new  grants  of  part  of  the  manor, 
to  hold  by  copy,  and  a  case  is  mentioned  by  the  reporter 
to  have  been  cited  to  that  effect.*'  Page  23.  "A  custom 
to  grant  out  of  the  wastes  of  the  manor  by  copy  of 
Court  roll  without  the  consent  of  the  homage^  is  too 
unreasonable  to  be  supported. 

CocKBUBN  C.  J.     Our  judgment  must  be  for  the 

respondent,  upon  the  ground  that  the  appellant  holds 

this  land  without  being  subject  to  any  restraint  by 

virtue  of  the  condition  in  his  grant  against  building 

(a)  Select  Cos,  Chane.  temp.  Kin^,  62. 
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on  it,  and  which  cousequently  coufen  on  the  land  a  1865. 
greater  value  than  it  otherwise  would  have  had.  The  Brabasz 
land  was  originally  part  of  the  waste  of  the  manor ;  Wiuoh. 
and  the  lord  with  consent  of  the  homage  was  entitled  to 
convert  it  into  copyhold.  That  was  done  in  favour  of 
one  Collingsy  firom  whom  the  plaintiff  acquired  his  title^ 
and  it  appears  to  have  been  done  gratuitously  as  regards 
the  homage,  who  could  not  enforce  this  covenant  either 
against  the  copyhold  tenant  on  the  one  hand,  or  the 
lord  of  the  manor  on  the  other.  There  is  nothing  to 
shew  that  the  lord  and  the  homage  in  insisting  on  this 
reservation  intended  it  for  the  general  benefit  of  the 
copyholders.  But  even  if  this  stipulation  were  so 
intended,  it  does  not  follow  that  the  homage  would,  at 
at  law  in  equity,  have  any  locus  standi  to  enforce  it. 
They  had  a  right  to  withhold  their  assent  to  con- 
verting a  portion  of  the  waste  into  a  copyhold  tenement ; 
but  having  given  it,  and  the  lord  having  converted  it,  the 
interest  of  the  homage  as  f o  that  portion  of  the  waste 
has  entirely  ceased,  and  they  no  longer  have  any 
thing  to  do  with  it  If  such  a  stipulation  were  made 
on  their  behalf,  it  would  be  for  the  lord  to  enforce 
it :  perhaps  there  would  be  a  moral  obligation  on  him 
to  do  so,  but  nothing  more.  Now  by  the  Copyhold 
Acts,  4  &  6  Vict  c.  35.,  15  &  16  Tict.  c.  51.,  21  &  22 
Vict.  c.  94.,  the  lord  of  the  manor  and  the  homage 
can  voluntarily  (and  by  the  later  Acts  either  party  can 
compel  the  other)  to  enfranchise  the  copyhold.  The 
statutes  give  full  and  absolute  power  to  the  lord  and 
the  tenants  to  convert  what  was  copyhold  into  freehold, 
and  there  is  a  machinery  provided  for  that  purpose. 
We  have  therefore  before  us  the  single  case  of  a  piece 
of  waste  which  had  been  converted  into  copyhold ;  and 
8  T  2 
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1865. 


Bbabamt 

T. 

Wilson. 


now  under  the  recent  Act  about  to  be  converted  into 
freehold  at  the  instance  of  the  tenant  See  therefore 
what  is  the  value  of  the  land  ?  If  it  were  worth  any 
person's  while  to  enforce  this  condition  against  building, 
it  would  be  unjust  to  make  the  tenant  pay  the  lord  of 
the  manor  for  this  land  as  if  there  were  no  such  condition. 
But  here  the  lord  of  the  manor  is  the  only  person 
interested  in  the  copyhold,  and  he  is  prepared  to  release 
it  for  ever.  Therefore  I  think  he  is  entitled  to  have  the 
value  of  it  now  assessed  as  if  there  were  no  restraint 
upon  it.     This  is  not  however  a  case  for  costs. 


MsLLOB^  Shee  and  Lush  JJ.  concurred. 

Judgment  for  the  respondent 


Friday, 
NovemherlOih, 

Bankruptcy, 
24  6^  25  Vict, 
c.  134. 
Composition 
deed. 

Omission  of 
creditor's 
name  in  the 
deed.. 

Defence  on 
equitable 
grounds. 


BuvELOT  against  Mills. 

In  an  action  against  the  acceptor  of  an  oyerdne  biU  of  exchange,  the 
defendant  pleaded,  for  defence  on  equitable  grounds,  a  deed  made  between 
himself  and  the  seTcral  persons  whose  names  were  thereto  subscribed 
being  his  creditors,  which,  after  reciting  that  he  proposed  to  pay  them 
a  composition  of  bs.  in  the  pound,  which  proposal  was  accepted  by  a 
majority  in  number  representing  three-fourths  in  ralue  of  the  creditors, 
&c.,  witnessed  that  the  defendant  covenanted  that  he  would  pay  to  those 
persons  the  several  sums  placed  opposite  to  their  names  in  a  schedule 
to  the  deed,  being  the  amount  of  the  composition,  by  two  equal  instal. 
ments,  and  would  forthwith  deliver  to  them  promissorf  notes  for  the 
amount  of  those  instalments :  they  covenanting  that  until  the  defendant 
made  default  in  the  performance  of  his  covenants  they  would  make  no 
claim  or  demand  against  him :  that  the  defendant  at  the  time  he 
executed  the  deed  was  ignorant  that  the  bill  sued  on  had  been  endorsed 
to  the  plaintiff,  or  that  Uie  plaintiff  was  his  creditor,  and  therefore  could 
not  insert  the  same  in  the  schedule  to  the  deed.  Held,  t2iat  the  deed 
was  not  an  answer  to  the  action. 


'T^HIS  was  an  action  by  the  indorsee  of  an  overdue 
bill  of  exchange  for  82/.  13«.  drawn  by  J.  Cook, 
and  accepted  by  the  defendant. 
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Plea,  for  defence  on  equitable  grounds,  that  after  the        1865. 
drawing  and  accepting  and  indorsing  of  the  bill,  the      butblot 
defendant  was  indebted  to  the  plaintiff  and  divers  other       uJm 
persons,  and  thereupon  the  deed  hereinafter  particularly 
set  forth,  bearing  date  the  9th  November,  1864^  was 
made  and  entered  into  by  and  between  the  defendant 
(the  person  therein  named  Henry  Mills)  of  the  first 
part,  and  the  several  persons  whose  names  and  seals 
were  thereto  subscribed  and  set  being  severally  creditors 
in  their  own  right  or  in  copartnership,  or  being  agents 
or  attorneys  of  creditors  of  Henry  Mills,  and  all  other 
persons  being  creditors  of  Henry  Mills  of  the  second 
part,  which  deed  with  the  schedule  thereto  annexed 
was  in  the  words  and  figures  following,  that  is  to  say, 

'^  This  indenture,  made  the  9th  day  of  November,  1864, 
between  Henry  Mills,  of  7%e  Radnor  Tavern,  Holbom, 
in  the  county  of  Middlesex,  licensed  victualler,  of  the 
first  part,  and  the  several  persons  whose  names  and  seals 
are  hereunto  subscribed  and  set,  being  severally  creditors 
in  their  own  right  or  in  copartnership,  or  being  agents 
or  attorneys  of  creditors  of  the  said  Henry  Mills,  and 
all  other  persons  being  creditors  of  the  said  Henry  Mills, 
of  the  second  part :  Whereas  the  Baid.  Henry  Mills  being 
indebted  to  the  several  persons  parties  hereto  of  the 
second  part  respectively,  and  being  unable  to  pay  his 
debts  in  full,  proposed  to  pay  to  the  said  persons  a  com- 
position of  five  shillings  in  the  pound  on  their  said 
respective  debts  in  the  manner  and  upon  the  terms 
hereinafter  expressed,  which  proposal  was  accepted  by  a 
majority  in  number  representing  three-fourths  in  value 
of  the  said  creditors  whose  debts  respectively  amount 
to  ten  pounds  and  upwards,  as  appears  by  the  respective 
hands  and  seals  of  such  majority  signed  and  set  in  the 
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1865.  fint  and  fonrUi  oohmma  of  the  Schedule  hereunder 
ji^fy^jjf„  '  written :  Now  this  indentnre  witnesBeCh  that  in  porsn- 
MuuL  ^^'^^  ^^  ^^  premiaes  he  the  said  Henry  MUU^  for 
himseli^^  his  heirs,  execntors  and  administrators^  doth 
herehy  covenant  with  the  said  persons  parties  hereto  of 
the  second  part,  and  each  of  them,  their  and  each  of  their 
executors,  administrators  and  aasignByin  manner  follow- 
ing (that  is  to  saj),  Iiist,  tfiat  he  the  said  Henry  MUU,  Us 
heirs,  executors,  administrators  or  awBgns,  shall  and  will 
payorcanse  to  be  paid  nnto  the  said  perBons  respectively, 
their  respectiTe  executors,  administratorB  or  assigns,  the 
serersl  sums  of  money  placed  opposite  to  the  respective 
names  of  the  said  penons  in  the  third  column  of  the 
said  Sdiednle,  being  the  amount  of  the  said  oompoeition 
of  five  shillings  in  the  pound,  which  same  several  sums 
shall  be  paid  without  any  deduction  whatsoever  by  two 
equal  instalments  of  two  shillings  and  sixpence  in  the 
pound  in  manner  following  (namely),  the  first  of  such 
instalments  at  the  expiration  of  three  calendar  months 
from  the  day  of  the  date  hereof,  and  the  second  of  such 
instalments  at  the  expiration  of  six  calendar  months 
from  the  day  of  the  date  hereof;  and.  Second,  that  he  the 
said  Henry  MUb  shall  and  will  forthwith  make  and 
deliver  to  the  said  persons  respectively,  their  respective 
executors,  administrators  or  assigns.  Ids  promissory  notes 
payable  at  three  calendar  months  and  six  calendar 
months  from  the  day  of  the  date  hereof  for  the  amount 
of  the  said  several  instalments.  And  it  is  hereby  declared 
that  until  the  said  Henry  MiUs,  his  heirs,  executon^ 
administrators  or  assigns,  shall  fail  to  perform  the  cove^ 
nants  hereinbefore  on  Ids  part  contained,  the  said  per- 
sons parties  hereto  of  the  second  part  respectively,  their 
respective  heLrs,  executors,  administrators  or  assigns, 
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Bhall  not  commence  or  bring  any  action,  snit  or  pro-  1865. 
oeeeding  at  law  or  in  equity  against  or  make  any  daim  buteiot^ 
or  demand  upon  or  in  anywise  molest  the  said  Henry  uiits. 
Mills,  his  heirsy  executors  or  administrators,  or  his  or 
their  estate  or  effects,  for  or  by  reason  or  on  account  of 
the  said  debts  specified  in  the  second  column  of  the 
said  Schedule :  Provided  always  and  it  is  hereby  declared 
that  nothing  herein  contained  shall  make  void,  invalidate 
or  prejudicially  affect  any  mortgage  charge,  lien,  secu- 
rity or  right  which  any  of  the  said  persons  parties  hereto 
of  the  second  part  have  upon  or  affecting  any  specific 
property  of  the  said  Henry  Mills  for  or  in  respect  of  any 
of  the  said  debts  specified  in  the  second  column  of  the 
said  Schedule  or  any  bond,  bill,  note  or  liability  given  or 
payable  by  or  affecting  any  person  or  persons  other  thtn 
the  said  Henry  Mills  for  or  in  respect  of  any  of  the  same 
debts,  so  that  every  such  mortgage  charge,  lien,  security 
or  right  so  far  as  the  same  concerns  the  property  com«> 
prised  theroin  or  subject  thereto  but  not  as  concerns  the 
said  Henry  Mills  personally,  and  every  such  bond,  bill, 
note  or  liability  so  far  as  the  same  concerns  any  person 
or  persons  other  than  the  said  Henry  Mills  but  not  as 
concerns  the  said  Henry  Mills  shall  and  may  remain 
available  both  at  law  and  in  equity  in  as  ample  a  man- 
ner as  if  these  presents  had  not  been  made.  In  witness 
&c/'  [Here  followed  the  Schedule,  in  which  how- 
ever the  name  of  the  plaintiff  did  not  appear.]  The 
plea  then  averred  that  the  deed  was  a  deed  relating 
to  the  debts  and  liabilities  of  the  defendant  and  his 
rolease  therefrom,  and  the  distribution,  inspection, 
conduct,  management  or  winding-up  of  his  estate,  and 
the  majority  in  number  ropresenting  three-fourths  in 
value  of  the  creditors  of  the  defendant,  whose  debts  resr 
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1865.  pectiyely  amounted  to  10/.,  and  upwards,  did  in  writing 
fiiTTKLOT  "  «Bsent  to  and  approve  of  the  deed ;  that  the  execution  by 
Hixu.  ^^®  defendant  was  attested  bjr  an  attorney;  and  that  the 
deed  was  stamped  and  registered  as  required  by  the 
Bankruptcy  Act,  1861 :  and  at  the  time  of  the  execution 
of  the  deed  the  bill  of  exchange  had  been^  though  un- 
known to  the  defendant,  indorsed  to  the  plaintiff  and  the 
plaintiff  was  then,  though  unknown  to  the  defendant,  a 
creditor  of  the  defendant  in  respect  of  the  daim  herein 
pleaded  to,  within  the  meaning  of  "  The  Bankruptcy 
Act,  1861,''  and  by  reason  of  the  defendant  being,  as  he 
was  till  the  commencement  of  this  suit,  wholly  ignorant 
of  the  indorsement  of  the  bill  to  the  plaintiff,  and  wholly 
ignorant  who  the  holder  of  the  biU  then  was,  and  wholly 
i|horant  of  the  plaintiff  being  a  creditor  of  the  defendant 
or  who  was  a  creditor  of  the  defendant  in  respect  of  the 
bill,  the  defendant  was  unable  to  insert  the  amount  of 
the  bill  opposite  the  name  of  the  plaintiff,  or  opposite 
the  name  of  any  creditor  in  the  second  column  of  the 
Schedule,  and  was  unable  to  tender  the  deed  to  the 
plaintiff  for  the  insertion  of  the  amount  or  for  the 
execution  of  the  deed,  and  was  unable  to  tender  to  the 
plaintiff  the  promissory  notes  in  the  deed  mentioned, 
and  the  defendant,  after  he  discovered  that  the  plaintiff 
was  the  holder  of  the  bill  was  at  aU  times  ready  and 
willing,  and  within  a  reasonable  time  after  the  com- 
mencement of  this  suit,  tendered  and  offered  to  the 
plaintiff  the  deed  for  subscription  and  execution  by  the 
plaintiff,  and  that  the  amount  of  the  biU  should  be 
placed  opposite  to  the  name  of  the  plaintiff  in  the  second 
column  of  the  Schedule,  and  to  give  the  plaintiff  the 
promissory  notes,  but  the  plaintiff  wholly  refused  to 
subscribe  his  name  to  the  deed,  and  to  execute  the  same 
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or  to  allow  of  the  amount  of  the  bill  being  placed  oppo-       1865. 
dte  to  bis  name  in  the  seoond  column  of  the  Schedule,      Butklot 
or  to  receiye  the  promissory  notes  :   and  all  conditions       kuu. 
having  been  performed,  and  all  things  having  happened 
necessary  in  that  behalf,  the  plaintiff  became,  and  was 
and  is  bound  by  the  said  deed  as  if  he  had  been  a  party 
thereto  and  had  duly  executed  the  same. 

Demurrer,  and  joinder  in  demurrer. 

Replication.  That  the  plaintiff  never  executed  or 
assented  to  the  said  deed,  and  the  debt  sued  for  never 
was  specified  in  the  second  column  of  the  said  Schedule. 

Demurrer,  and  joinder  therein. 

Joseph  Brawn,  for  the  plaintiff. — This  plea  is  bad, 
both  at  law  and  in  equity.  It  is  well  established  that 
in  order  to  render  a  composition  deed  valid  it  must  be 
for  the  benefit  of  all  the  creditors  of  the  debtor.  The 
present  deed  professes  to  be  made  between  the  debtor 
and  the  several  persons  whose  names  and  seals  are  sub- 
scribed, being  severally  creditors  of  the  debtor,  and  all 
other  persons  being  his  creditors ;  but  neither  the  name 
of  the  plaintiff  nor  the  amount  of  his  debt  is  set  out  in 
the  Schedule  containing  the  names  of  the  subscribing 
parties,  the  amount  of  their  debts,  and  the  amount  of 
composition  payable  to  each,  and  consequently  no  com- 
position for  any  payment  to  the  plaintiff  The  covenant 
by  the  debtor  is  only  to  pay  the  sums  of  money  which 
are  set  out  in  the  Schedule,  and  the  covenant  by  the 
creditors  is  not  to  sue  in  respect  of  those  debts.  [Ltah  J. 
The  plea  says  that  at  the  time  of  the  deed  and  registration 
the  defendant  was  not  aware  who  was  the  holder  of  the 
bill  of  exchange  sued  on.]  Sect  200  of  The  Bankruptcy 
Act,  1861,  24  &  25  Vict.  c.  134.,  points  out  the  course 
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to  be  taken  in  such  a  case.  Even  if  the  covenant  of  the 
creditors  does  extend  to  the  plaintiff^  a  de&ult  has  been 
made  by  the  defendant  in  pajrment,  and  therefore  the 
plaintiff  may  sue. 


Macnamara^  contra.— The  C!onrt  will  constme  this 
deed  so  as  to  carry  out  the  intention  of  the  parties  to  it. 
The  recital  shews  the  intention  to  have  been  that  each 
creditor  should  receive  a  dividend  of  6s.  in  the  pound. 
The  deed  is  made  for  the  benefit  of  aU  the  creditors  of 
the  debtor,  and  the  names  of  creditors  and  the  sums  of 
money  due  to  each  in  the  schedule  to  the  deed  are  only 
inserted  as  matter  of  description  and  calculation,  but  the 
debtor's  covenant  was  to  pay  the  amount  of  the  compo- 
sition to  all  his  creditors.  The  plaintiff  had  the  option 
of  becoming  party  to  the  deed ;  Clapham  v.  Atkinson  {a\ 
Harrhyy.  Wall  (b),  although  the  statute  renders  this 
unnecessary  if  the  statutable  majority  have  done  so. 
ICockbum  C.  J.  Those  cases  differ  from  the  present. 
Here  the  plaintiff's  name  is  omitted  from  the  Sche- 
dule.]  The  unintentional  omission  in  the  Schedule 
of  the  names  of  some  of  the  creditors  is  not  mate- 
rial ;  Lyne  v.  fVyati  (c) :  and  it  was  the  same  under 
the  old  insolvent  laws;  Beepes  v.  Lambert (d).  If  a 
creditor  ^ho  takea  a  composition  afterwards  sues  for 
the  whak  debt,  it  is  a  fraud  on  the  others.  Where  a  deed 
in  its  term^  was  limited  to  such  creditors  as  should 
accede  to  tlie  composition  within  a  liraited  time,  other 
creditors  were  allowed  to  come  in  afterwards,  and  i^iare 
in  the   benefit;    ff'Tiitmare  v,   Tur^uand  {e},      Besides^ 

(a)  4  ^.  #  5.  722  ■  iiffirmed  on  err^n  M  730, 

(ft)  iB.^A.  103.  {c)  18  a  B,  a:  &  MS, 
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a  covenant  not  to  sue  is  not  necessarily  pleadable  as  a        1865. 

release.     It  is  only  so  when  the  Court  sees  that  to  Butblot 

sue  the  defendant  would  be  inequitable,  which  is  not  Hnxs. 
the  case  here. 


Joseph  JBroum,  in  reply. — A  defence  on  equitable 
grounds  can  only  be  pleaded  when  a  C!ourt  of  equity 
would  grant  a  perpetual  unconditional  injunction ;  Day, 
Common  Law  Procedure  Acts,  p.  241 ;  Mines  Royal  So^ 
cieties  v.  Magnay  {a).  Wood  v.  The  Copper  Miners  Com- 
pany  (i),  Woodhouse  v.  Farehr other  (c).  Here  a  Court 
of  equity  would  not  have  granted  an  injunction  except 
on  the  terms  of  the  defendant  paying  the  instalments 
due,  and  giving  the  promissory  notes.  [He  cited  Bac. 
Abr.  Tender,  H.  2,  8.] 


CocKBURN  C.  J.  Our  judgment  must  be  for  the 
plaintiff.  There  can  be  no  doubt  that  the  particular 
effect  which  this  deed  will  have  in  the  present  case  was 
not  in  the  contemplation  of  the  parties  to  it  Here  a 
bill  of  exchange  to  which  the  defendant  had  affixed  his 
name  as  acceptor  came  into  the  hands  of  the  plaintiff. 
The  defendant  then  entered  into  this  deed  of  composition 
with  his  creditors,  but  it  is  impossible  to  avoid  seeing  that 
when  the  deed  was  drawn  up  he  had  completely  lost 
sight  of  and  forgot  the  bill.  The  defendant's  covenant 
is  that  he  ''  shall  and  will  pay  or  cause  to  be  paid  unto 
the  said  persons  respectively,  their  respective  executors, 
administrators  or  assigns,  the  several  sums  of  money 
placed  opposite  to  the  respective  names  of  the  said  per- 
sons in  the  third  column  of  the  said  Schedule,  being  the 


(c)  10  Ex^h.  4S0. 


{h)  17  C,  B,m\, 


(r)  5  £  i^  B.  271, 
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amount  of  the  said  composition  of  5#.  in  the  pound  /' 
and  it  is  then  declared  that  until  the  defendant  makes 
default  in  his  covenant  no  action,  &c.,  shall  be  brought 
against  him.  This  cannot  apply  to  a  debt  not  compre- 
hended in  the  Schedule,  and  consequently  no  provision 
is  made  by  this  deed  for  the  debt  of  the  plaintiff  who  is 
suing.  To  make  a  deed  of  this  kind  binding  and  effec- 
tive on  creditors  who  are  not  parties  to  it,  except  so  far 
as  the  Act  of  Parliament  makes  them  such,  it  must 
provide  for  their  case  as  much  as  it  does  for  those  who 
are  assenting  parties  to  it.  As  here  therefore  no  provi- 
sion is  made  for  this  debt,  and  if  the  plaintiff  had 
claimed  to  be  paid  his  composition  he  could  not  have 
insisted  on  it  by  virtue  of  any  covenant  by  the  defendant, 
or  if  the  latter  had  brought  an  action  on  the  covenant 
in  the  deed  against  the  creditor,  he  could  not  have  main- 
tained his  action  because  the  plaintiff's  name  was  not 
mentioned  in  the  deed,  the  plea  fails. 

The  deed  is  therefore  bad  so  fSeur  as  it  is  attempted  to 
make  it  binding  on  the  plaintiff,  and  consequently  is  no 
bar  to  this  action. 


Mellob  and  Lush  JJ.  concurred. 

Judgment  for  the  plaintiff. 
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Hawkins  and  another  against  Carb. 
Parsons  and  another  against  Carr. 


1.  In  an  action  on  common  counts  brought  by  Murviving  partners,  to 
which  the  defendant  pleaded  a  settlement  of  accounts  with  the  deceased 
partner,  and  receipt  of  a  bill  of  exchange  by  him  according  to  the  terms 
of  that  settlement,  interrogatories  under  The  Common  I^w  Procedure 
Act,  17  &  18  Vict,  c.  125.  g,  51.,  may  be  put  to  the  defendant  as  to  the 
particulars  of  that  settlement,  and  tne  time  when  and  the  place  where 
It  was  entered  into. 

2.  The  same  in  an  action  against  the  same  defendant  by  the  executopi 
of  the  deceased  partner. 

S.  The  rule  Uiat  when  an  application  against  a  Judge's  order  is  dis- 
charged it  is  discharged  with  costs,  is  not  a  uniyersal  one. 


'T^HE  first  of  these  actions  was  brought  by  the  plaintiffii 
as  snrviying  partners  of  J.  Parsons. 

The  declaration  consisted  of  the  common  money 
counts  for  goods  sold  and  ddiyered,  for  work  done^  and 
materials  provided,  money  paid,  and  money  due  on 
accounts  stated^  during  the  lifetime  of  Parsons ;  and 
also  for  money  due  to  the  plaintifib  as  surviving  partuers 
of  Parsons  upon  accounts  stated,  since  his  death. 

Pleas.  First.  To  the  whole  declaration,  Never  in- 
debted. 

Second.  As  to  so  much  of  the  plaintiffs'  claim  as  was  . 
alleged  to  have  accrued  during  the  life  of  Parsons,  that 
that  claim  consisted  of  items  disputed  by  the  defendant 
to  be  due  to  the  plaintiffs  and  Parsons,  and  items  of  an 
nnliquidated,  unascertained  and  unknown  amount  which, 
vmless  ascertained  by  the  parties  themselves,  would  be 
-wholly  uncertain  till  assessed  by  the  verdict  of  a  juj^r ; 
that  Parsons  in  his  lifetime  made  a  certain  other  claim 
against  the  defendant,  which  consisted  (like  the  other 
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claims)  of  disputed  items  and  unliquidated  items ;  that 
the  defendant  and  Parsons^  in  his  lifetime^  in  pursuance 
of  a  previous  agreement  between  them  to  that  effect, 
jointly  ascertained  which  of  the  disputed  items  of  both 
claims  were  or  were  not  due^  and  jointly  ascertained 
the  unliquidated  amounts  of  the  items  of  both  claims, 
and  fixed  55/.  ISs.  Sd,  as  the  whole  amount  due  from 
the  defendant  in  respect  of  the  claim  to  which  this  plea 
was   pleaded  and   of  Parsans's  other  claim^   and   the 
defendant  then  accepted  and  delivered  to  Parsons  for 
that  amount  a  bill  of   exchange,  drawn   by  Parsons 
upon  the  defendant,   for  the  payment  to  Parsons  of 
55/.  185.  Zd.y  two  years  after  date ;   and  that  Parsons 
accepted  the  defendant's  performance  of  the  agreement 
in  full  satisfaction  and  discharge  of  the  claim  to  which 
this  plea  was  pleaded,  and  of  Parsons^s  other  claim  in 
respect  of  every  sum  beyond  the  sum  for  which  the  bill 
was  delivered ;  that  no  accounts  were  stated  as  alleged 
in  the  declaration,  except  as  mentioned  in  this  plea ; 
that  afterwards,  and  before  the  bill  was  due,  the  defend- 
ant (in  pursuance  of  an  agreement  to  that  effect  between 
him  and  Parsojis)  paid  to  Parsons  (the  holder  of  the 
bill)  80/.,  parcel  of  the  amount  of  the  bill,  and  accepted 
and  delivered  to  Parsons,  for  the  residue  of  the  bill,  a 
second  bill  of  exchange  drawn  by  Parsons,  upon  the 
defendant,  for  the  payment  by  the  defendant  to  Parsons 
of  25/.  185.  3£,  three  years  after  date,  and  Parsons  then 
discharged  the  defendant  from  all  liability  on  the  first 
bill,  and  delivered  it  up  to  the  defendant,  and  the  second 
bill  had  not  yet  become  due,  nor  had  the  three  years 
from  its  date  elapsed. 

Application  having  been  made  by  the  plaintiffs  tor 
leave  to  deliver  interrogatories  to  the  defendant  under 
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Plea^  for  defence  on  equitable  grounds^  that  after  the 
drawing  and  accepting  and  indorsing  of  the  bill,  the 
defendant  was  indebted  to  the  plaintiff  and  divers  other 
persons,  and  thereupon  the  deed  hereinafter  particularly 
set  forth,  bearing  date  the  9th  November ^  1864,  was 
made  and  entered  into  by  and  between  the  defendant 
(the  person  therein  named  Henry  Mills)  of  the  first 
part,  and  the  several  persons  whose  names  and  seals 
were  thereto  subscribed  and  set  being  severally  creditors 
in  their  own  right  or  in  copartnership,  or  being  agents 
or  attorneys  of  creditors  of  Henry  Mills,  and  all  other 
persons  being  creditors  of  Henry  Mills  of  the  second 
part,  which  deed  with  the  schedule  thereto  annexed 
was  in  the  words  and  figures  following,  that  is  to  say, 

^'  This  indenture,  made  the  9th  day  of  November,  1864, 
between  Henry  Mills,  of  2%e  Radnor  Tavern,  Holbom, 
in  the  county  of  Middlesex,  licensed  victualler,  of  the 
first  part,  and  the  several  persons  whose  names  and  seals 
are  hereunto  subscribed  and  set,  being  severally  creditors 
in  their  own  right  or  in  copartnership,  or  being  agents 
or  attorneys  of  creditors  of  the  said  Henry  Mills,  and 
all  other  persons  being  creditors  of  the  said  Henry  Mills, 
of  the  second  part :  Whereas  the  Bsld  Henry  Mills  being 
indebted  to  the  several  persons  parties  hereto  of  the 
second  part  respectively,  and  being  unable  to  pay  his 
debts  in  full,  proposed  to  pay  to  the  said  persons  a  com- 
position of  five  shillings  in  the  pound  on  their  said 
respective  debts  in  the  manner  and  upon  the  terms 
hereinafter  expressed,  which  proposal  was  accepted  by  a 
majority  in  number  representing  three-fourths  in  value 
of  the  said  creditors  whose  debts  respectively  amount 
to  ten  pounds  and  upwards,  as  appears  by  the  respective 
hands  and  seals  of  such  majority  signed  and  set  in  the 
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first  and  fonrtli  columns  of  the  Schedule  hereunder 
written :  Now  this  indenture  witnesseth  that  in  ptorsii-i 
ance  of  the  premises  he  the  said  Henry  Mills,  for 
himself^  his  heirs^  executors  and  administrators,  doth 
hereby  covenant  with  the  said  persons  parties  hereto  of 
the  second  part,  and  each  of  them,  their  and  each  of  their 
executors,  administrators  and  assigns,  in  manner  follow* 
ing  (that  is  to  say).  First,  that  he  the  said  Henry  Mills,  his 
heirs,  executors,  administrators  or  assigns,  shall  and  wiU 
pay  or  cause  to  be  paid  unto  the  said  persons  respectively, 
their  respective  executors,  administrators  or  assigns,  the 
several  sums  of  money  placed  opposite  to  the  respective 
names  of  the  said  persons  in  the  third  column  of  the 
said  Schedule,  being  the  amount  of  the  said  composition 
of  five  shillings  in  the  pound,  which  same  several  sums 
shall  be  paid  without  any  deduction  whatsoever  by  two 
equal  instalments  of  two  shillings  and  sixpence  in  the 
pound  in  manner  following  (namely),  the  first  of  such 
instalments  at  the  expiration  of  three  calendar  months 
from  the  day  of  the  date  hereof,  and  the  second  of  such 
instalments  at  the  expiration  of  six  calendar  months 
from  the  day  of  the  date  hereof ;  and,  Second,  that  he  the 
said  Henry  Mills  shall  and  will  forthwith  make  and 
deliver  to  the  said  persons  respectively,  their  respective 
executors,  administrators  or  assigns,  his  promissory  notes 
payable  at  three  calendar  months  and  six  calendar 
months  from  the  day  of  the  date  hereof  for  the  amount 
of  the  said  several  instalments.  And  it  is  hereby  declared 
that  imtil  the  said  Henry  Mills,  his  heirs,  executors, 
administrators  or  assigns,  shall  fail  to  perform  the  cove* 
nants  hereinbefore  on  his  part  contained,  the  said  per- 
sons parties  hereto  of  the  second  part  respectively,  their 
respective  heirs,  executors,  administrators  or  assigns. 
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shall  not  commence  or  bring  any  action^  snit  or  pro-  1865. 
oeeeding  at  law  or  in  equity  against  or  make  any  claim  buvklot^ 
or  demand  npon  or  in  anywise  molest  the  said  Henry  mills. 
Mills,  his  beirsy  executors  or  administrators,  or  bis  or 
their  estate  or  effects,  for  or  by  reason  or  on  account  of 
the  said  debts  specified  in  the  second  column  of  the 
said  Schedule :  Provided  always  and  it  is  hereby  declared 
that  nothing  herein  contained  shall  make  void,  invalidate 
or  prejudiciaUy  affect  any  mortgage  charge,  lien,  secu- 
rity or  right  which  any  of  the  said  persons  parties  hereto 
of  the  second  part  have  upon  or  affecting  any  specific 
property  of  the  said  Henry  Mills  for  or  in  respect  of  any 
of  the  said  debts  specified  in  the  second  column  of  the 
said  Schedule  or  any  bond,  bill,  note  or  liability  given  or 
payable  by  or  affecting  any  person  or  persons  other  thtn 
the  said  Henry  Mills  for  or  in  respect  of  any  of  the  same 
debts,  so  that  every  such  mortgage  charge,  lien,  security 
or  right  so  far  as  the  same  concerns  the  property  com«- 
prised  therein  or  subject  thereto  but  not  as  concerns  the 
said  Henry  Mills  personally,  and  every  such  bond,  bill, 
note  or  liability  so  far  as  the  same  concerns  any  person 
or  persons  other  than  the  said  Henry  Mills  but  not  as 
concerns  the  said  Henry  Mills  shall  and  may  remain 
available  both  at  law  and  in  equity  in  as  ample  a  man- 
ner as  if  these  presents  had  not  been  made.  In  witness 
&c/'  [Here  followed  the  Schedule,  in  which  how- 
ever the  name  of  the  plaintiff  did  not  appear.]  The 
plea  then  averred  that  the  deed  was  a  deed  relating 
to  the  debts  and  liabilities  of  the  defendant  and  his 
release  therefrom,  and  the  distribution,  inspection, 
conduct,  management  or  winding-up  of  his  estate,  and 
the  majority  in  number  representing  three-fourths  in 
value  of  the  creditors  of  the  defendant,  whose  debts  resr 


r 


990  MICHAELMAS  TERM- 

1865*  pectively  amounted  to  10/.^  and  upwards^  did  in  writing 
BuTEioT  "  assent  to  and  approve  of  the  deed ;  that  the  execution  by 
KiLu  ^^^  defendant  was  attested  by  an  attorney;  and  that  the 
deed  was  stamped  and  roistered  as  required  by  the 
Bankruptcy  Act,  1861 :  and  at  the  time  of  the  execution 
of  the  deed  the  bill  of  exchange  had  been>  though  un« 
known  to  the  defendant,  indorsed  to  the  plaintiff  and  the 
plaintiff  was  then,  though  unknown  to  the  defendant,  a 
creditor  of  the  defendant  in  respect  of  the  claim  herein 
pleaded  to,  within  the  meaning  of  "  The  Bankruptcy 
Act,  1861,''  and  by  reason  of  the  defendant  bdng,  as  he 
was  till  the  commencement  of  this  suit,  wholly  ignorant 
of  the  indorsement  of  the  bill  to  the  plaintiff,  and  wholly 
ignorant  who  the  holder  of  the  bill  then  was,  and  wholly 
ighorant  of  the  plaintiff  being  a  creditor  of  the  defendant 
or  who  was  a  creditor  of  the  defendant  in  respect  of  the 
bill,  the  defendant  was  unable  to  insert  the  amount  oi 
the  bill  opposite  the  name  of  the  plaintiff,  or  opposite 
the  name  of  any  creditor  in  the  second  column  of  the 
Schedule,  and  was  unable  to  tender  the  deed  to  the 
plaintiff  for  the  insertion  of  the  amount  or  for  the 
execution  of  the  deed,  and  vras  unable  to  tender  to  the 
plaintiff  the  promissory  notes  in  the  deed  mentioned, 
and  the  defendant,  after  he  discovered  that  the  plaintiff 
was  the  holder  of  the  bill  was  at  all  times  ready  and 
willing,  and  within  a  reasonable  time  after  the  com- 
mencement of  this  suit,  tendered  and  offered  to  the 
plaintiff  the  deed  for  subscription  and  execution  by  the 
plaintiff,  and  that  the  amount  of  the  bill  should  be 
placed  opposite  to  the  name  of  the  plaintiff  in  the  second 
column  of  the  Schedule,  and  to  give  the  plaintiff  the 
promissory  notes,  but  the  plaintiff  wholly  refused  to 
subscribe  his  name  to  the  deed,  and  to  execute  the  same 
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or  to  allow  of  the  amount  of  the  bill  being  placed  oppo-  1865. 
Ate  to  his  name  in  the  second  column  of  the  Schedule^  Botklot 
or  to  receive  the  promissory  notes :  and  all  conditions 
haying  been  performed,  and  all  things  having  happened 
necessary  in  that  behalf,  the  plaintiff  became,  and  was 
and  is  bound  by  the  said  deed  as  if  he  had  been  a  party 
thereto  and  had  duly  executed  the  same. 

Demurrer,  and  joinder  in  demurrer. 

Replication.  That  the  plaintiff  never  executed  or 
assented  to  the  said  deed,  and  the  debt  sued  for  never 
was  specified  in  the  second  column  of  the  said  Schedule. 

Demurrer,  and  joinder  therein. 

Joseph  Brown,  for  the  plaintiff. — This  plea  is  bad, 
both  at  law  and  in  equity.  It  is  well  established  that 
in  order  to  render  a  composition  deed  vaUd  it  must  be 
for  the  benefit  of  all  the  creditors  of  the  debtor.  The 
present  deed  professes  to  be  made  between  the  debtor 
and  the  several  persons  whose  names  and  seals  are  sub- 
scribed, being  severally  creditors  of  the  debtor,  and  all 
other  persons  being  his  creditors ;  but  neither  the  name 
of  the  plaintiff  nor  the  amount  of  his  debt  is  set  out  in 
the  Schedule  containing  the  names  of  the  subscribing 
parties,  the  amount  of  their  debts,  and  the  amount  of 
composition  payable  to  each,  and  consequently  no  com- 
position for  any  payment  to  the  plaintiff  The  covenant 
by  the  debtor  is  only  to  pay  the  sums  of  money  which 
are  set  out  in  the  Schedule,  and  the  covenant  by  the 
creditors  is  not  to  sue  in  respect  of  those  debts.  [Lush  J. 
The  plea  says  that  at  the  time  of  the  deed  and  registration 
the  defendant  was  not  aware  who  was  the  holder  of  the 
"bill  of  exchange  sued  on.]  Sect.  200  of  The  Bankruptcy 
Act,  1861,  24  &  25  Vict  c.  134.,  points  out  the  course 


1002 


ADMIRALTY. 


ANIMAL. 


janctioD  aipdnst  the  Local  Board,  and 
that  T.  was  in  the  position  of  a  person 
vfho  would,  if  the  Act  had  not  passed, 
have  been  entitled  by  law  to  prevent 
the  injarionsl J  affecting  the  S. 

a.  That  the  works  of  the  Local  Board 
were  not  anthorized  by  sect.  73,  and 
therefore  the  claim  of  T.  was  not  the 
subject  of  compensation,  but  ground  of 
action.  The  QueeUj  on  the  Prosecution  of 
Thomas  Taylor^  v.  The  Darlington  Local 
Board  qf  Health,  662. 

II.  A  railway  Company  acting  under 
the  provisions  of  special  Acts,  which 
embodied  The  Railways  Clauses  Con- 
solidation Act,  1845,  8  &  9  Vict.  c.  20., 
constructed  a  railway  crossing  a  high- 
way on  a  level,  and  in  compliance  with 
ss.  46,  47  of  that  statute  erected  at  the 
crossing  sufficient  fj^tes,  but  did  not 
eroplov  persons  to  open  and  shot  them. 
The  plaintiff  coming  along  the  highway 
at  night  arrived  at  the  crossing,  and 
finding  no  person  in  attendance  to  open 
the  gates  proceeded  to  open  them  him- 
self, and  was  injured  in  consequence : 
held,  ))er  Cockbum  C.  J.,  Cronipton  and 
Shee  J  J.,  dissentiente  Blackburn  J.,  that 
he  had  no  right  of  action  against  the 
Company.  fVyatt  v.  The  Great  Western 
Railway  Company,  709* 

III.  The  declaration  alleged  that  the 
defendant  wrongfully  altered  and  di- 
verted a  footway  through  land  over 
which  the  public  had  a  right  of  way, 
&c.,  whereby  the  plaintiff  lawfully  pass- 
ing along  the  footway  was  injured  :  the 
county  in  the  margin  was  Surrey,  The 
footway  was  in  Essex.  Held,  that  the 
action  was  local.  Richardson  v.  LockHn, 
777. 

See  also   Checque.     Composition  Deed, 
» VI.     Estoppel  II.    In- 


L,  III.,  IV., 
terrogaiories. 


Petition  ^  Right. 
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Contract   by    Commissioners  of.    See 
Covenant,  II. 


AFFREIGHTMENT. 
Charter  of.    See  Foreiffn  Law,  III.,  IV. 


ANIMAL. 
Delivery  of.     See  Company^  Raiimay,  L 

APPEAL. 

See  Metropolis  Manapement.     Qutarter 
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Sessions,  IlL 

APPORTIONMENT. 
See  Metropolis  Management. 

APPREHENSION. 

Information  leading  to.    See  Informa- 
tion* 

ARBITRATION. 

I.  An  order  of  reference,  with  the 
enlargements  of  time  for  jnaking  the 
award  endorsed  on  the  order,  may  b« 
made  a  rule  of  Court  on  an  affidavit 
verifying  the  handwriting  of  the  arbi- 
trator to  the  indorsements,  and  there 
need  not  be  an  affidavit  either  by  the 
arbitrator  or  by  the  attesting  witness, 
if  there  was  one,  verifying  the  times 
when  the  enlargements  were  made. 
Roberts  v.  Evans,  1. 

II.  On  a  motion  to  discharge  a  rule 
for  making  an  order  of  reference  with 
the  enlargements  of  time  indorsed 
thereon  a  rule  of  Court,  the  Court, 
under  The  Common  Law  Procedure 
Act,  1854,  17  &  18  Vict.  c.  125.  s.  46., 
ordered  the  arbitrator  to  appear  before 
the  Master  to  be  examined  as  to  the 
time  when  the  enlargements  were  made. 
Id. 

See  Co^,  I.,  IV. 

ARRANGEMENT. 
Deed  of. 

A  deed  of  arrangement  between  a 
debtor  and  his  creditors  contained  a 
clause  that  in  case  any  dividend  should 
be  declared  before  all  the  creditors  had 
executed  or  assented  to  the  deed,  the 
inspectors  should  retain  a  sufficient  sum 
for  the  purpose  of  pa}ing  the  dividends 
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of  non-a88entinj<  creditors  and  creditors 
whose  dividends  had  not  been  ascer- 
tained, the  amount  of  which  should  be 
paid  to  them  upon  their  request  in  writiny : 
held,  that  this  imposed  no  unreasonable 
condition  on  those  creditors.  Hemule- 
vncz  and  others  v.  Jay,  697. 

See  Composition  Deed. 

ASSESSMENTS,  PAROCHIAL. 
Se^  Rate,  Poor, 

ASSIGNMENT,  INVALID  DEED 
OF. 

See  Bankrupt,  L,  II. 

ASSURANCE. 
See  Insurance, 

ASYLUM. 

Lunatic.     See  Lunatk.     Quarter  Ses* 
sions^  III. 

ATTORNEY, 

See  Frofessionttl  Misconducts 

AUCTIONEER. 

I,  In  an  action  for  the  hire  of  land, 
let  hy  the  plaintiff  to  the  defendant,  it 
appeared  that,  by  permission  of  the 
Corporation  of  O.  ami  a  coTiimittee  of 
freemen,  races  were  held  annually  on 
P.  M.  Commont  the  fee  of  ivhich  was  in 
the  Corporation,  and  on  which  ibe  free- 
men had  a  right  of  depasturing  cattle, 
acd  a  committeei  under  wboi^e  manaf^e- 
ment  the  races  were,  erected  a  tempo- 
rary  j^rand  stand,  and  caused  the  land 
adjoining  to  it  and  part  of  the  race 
course  to  be  let  by  publin  auction  for 
the  erection  of  booths,  stalls,  &c.  In 
1864  the  plaintiff,  who  was  employed 
by  the  race  committee^  issued  hstndbillB 
announcing  that "  the  ground  for  bc>oth«, 
stalli,  &c.,  will  be  let  by  auction  by  Mr. 
J,  F,  on  &c/'  The  conditions  far  sale  were 
headed  "  Conditions  for  letting  i^tnnd* 
jnga  for  booths,  ^c.,  on  P*  JJ*  during 
tbe  raceJ,      By    Mr,  J,    F."     At    the 


auction  the  defendant  was  declared  the 
taker  of  one  of  the  lots,  and  he  took 
possession  of  and  occupied  it  durinff 
the  races.     Held, 

1.  Per  Blackburn  and  Melhr  JJ., 
Shee  J.  dubitante,  that  there  was  evi- 
dence of  a  contracts  by  the  defendant 
with  the  plaintiff  personally. 

2.  That  an  action  for  use  and  occu- 
pation was  maintainable.  Fisher  v. 
Marsh,  411. 

II.  A  declaration  alleged  that  the 
defendant,  an  auctioneer,  published 
handbills  representing  that  at  a  certain 
day  and  place  he  would  offer  certain 
premises  for  peremptory  sale  by  public 
auction  ;  that  the  plaintiff,  confiding  in 
those  representations,  attended  at  that 
time  and  place,  whose  bid  was  the 
highest  except  a  sum  bidden  by  an 
agent  on  the  part  of  the  vendor,  but 
the  defendant  would  not  accept  the 
plaintiff  as  a  purchaser.  It  appeared 
in  evidence  that  the  handbills  stated 
that  on  the  day  and  place  in  queslioo 
the  premises  would  bo  offered  by  the 
defendant  '•  for  peremptory  sale  by 
auction,  by  direction  of  the  mortgagee 
with  a  power  of  sale,  subject  to  such 
coTiditbna  as  will  be  then  declared.  For 
further  particulars  apply  to  Mr*  H,, 
solicitor,  or  to  the  auctioneer."  H,  was 
the  person  who  bought  in  the  premises* 
Held,  that  no  contract  on  which  the 
defendant  could  be  sued  personally  was 
proved.     Maittprice  v.  West  ley  t  420, 

HI.  Sembie,  per  Cochbnrn  C,  J.  and 
Shee  J.,  dubitante  Bkckbani  J.,  that 
where  an  auctioneer,  without  disclosing 
his  principal,  nd vert) sea  a  sale  without 
reaer^'^e,  he  personally  contracts  that 
there  fiball  be  a  sale  without  reserve, 

AVEBAGE,  GENERArj* 
See  Insurancet  Marine,  IV. 

AWAED, 

See  Arbitration^ 

BAILEE  AND  BAILOR, 

See  Ei^toppel,  l^ 
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BALLOON. 
Trespass  by.    See  Trespass  by  BaUoon, 

BANKRUPT. 

L  Case  against  the  defendant  as 
under-sheriff,  acting  after  the  death  of 
the  sheritf,  for  an  escape  and  false 
return.  The  declaration  stated  that  a 
ca.  sa.  on  a  judgment  recovered  by  the 
plaintiff  against  W.B.  was  on  the  17th 
December^  1862,  sued  out  and  directed 
to  the  sheriff;  that  W.  B.,  on  the  I6th 
December,  1862,  entered  into  a  deed  of 
assignment,  which  was  set  out.  That 
after  the  delivery  of  the  writ  an  entry 
was  made  of  the  deed  by  the  chief 
registrar  of  the  Court  of  Bankruptcy  in 
a  book  kept  for  such  registration,  and 
a  copy  of  such  entry  was  published  in 
the  Gazette,  pursuant  to  the  Bankruptcy 
Act,  1861.  That  by  a  certificate  under 
the  hand  of  the  chief  registrar  and  the 
seal  of  the  Court,  he  certified  that  the 
deed  was  duly  registered  pursuant  to 
the  provisions  of  the  Act,  and  that  such 
certificate  set  forth  the  nature  and  effect 
of  the  deed ;  that  the  writ  was  delivered 
to  the  defendant,  and  he  took  fV,  B. 
and  detained  him  in  custody,  but  suf- 
fered him  to  escape  and  remain  out  of 
his  custody  until  he  re-arrested  him, 
after  which  he  again  suffered  him  to 
escape,  and  made  a  false  return  that 
IV,  B,  was  entitled  to  protection  from 
arrest  under  the  writ  by  virtue  of 
sect.  198  of  The  Bankruptcy  Act,  1861, 
24  &  25  Vict,  c.  134.  The  declaration 
then  alleged  that  the  return  was  false, 
in  that  the  defendant  suffered  W,  B.  to 
escape  as  first  aforesaid,  and  that  he 
re-arrested  him  and  suffered  him  to 
escape  upon  the  production  of  the  cer- 
tificate of  the  filing  and  registration  of 
the  deed,  which  certificate  and  deed 
were  not  within  sect.  198  ;  and  that  the 
plaintiff  had  not  executed  or  assented 
to  the  deed.  Third  plea,  to  the  first 
arrest,  and  so  much  of  the  declaration 
as  related  to  it,  that  the  defendant  dis- 
charged W,  B,  out  of  his  custody,  and 
made  such  return  to  the  writ  upon  the 
production  by  him  of  such  certificate, 
which  was  set  out,  and  at  the  foot  of  it 


was  the  following  note :  *•  This  certifi- 
cate is  available  to  the  said  W.  B.  for 
all  purposes  as  a  protection  in  bank- 
ruptcy.* The  plea  then  averred  that 
the  deed  was  valid  and  binding  on  all 
the  creditors  of  JT.  B.  as  if  they  had 
executed  it.  Fourth  plea,  to  the  re- 
arrest and  so  much  of  the  declaration 
as  related  to  it,  the  same  as  the  third 

§lea.  On  demurrer  to  so  much  of  the 
eclaration  as  related  to  the  re-arrest, 
and  on  demurrer  te  the  pleas  : 

(1.)  Held,  per  Crompton,  MeUor  and 
Skee  J  J.,  Cockbwm  C.  J.  dissen- 
tiente,  that  the  sheriff  was  justified 
in  discharging  the  debtor  on  the 
production  of  the  certificate,  al- 
though the  deed  afterguards  turned 
out  to  be  invalid,  and  therefore  was 
not  liable  to  an  action  for  escape. 

(2.)  Per  Shee  J.,  and  sembU,  per 
Crompton  J.,  that  the  false  return 
without  damage  was  not  a  substan- 
tive cause  of  action. 

(3.)  Concessum,  that  the  breach  for 
the  second  escape  was  not  a  cause 
of  action. 

(4.)  Semble,  per  Crompton  J.,  that 
the  statement  in  the  plea  that  the 
deed  was  valid  did  not  make  the 
plea  had.    Uoyd  v.  Harrison^  36. 

II.  Semble^perMellorJ.,  that  the  Court 
of  Bankruptcy  have  power  to  cancel 
the  registration  of  an  invalid  deed. 
Id. 

III.  Quare,  Whether  the  registration 
of  a  deed  by  the  registrar  of  the  Court 
of  Bankruptcy,  under  the  Bankruptcy 
Act,  1861,  24  &  25  Vict,  e,  134.  s.  198., 
is  a  judicial  or  ministerial  act  ?    Id, 

IV.  A  payment  made  by  a  debtor  on 
the  eve  of  bankruptcy,  out  of  a  fund 
which  would  otherwise  be  distributable 
among  his  creditors,  without  a  demand 
by  the  particular  creditor,  is  not  necet. 
sarily  a  fraudulent  preference.  BiUs 
and  another,  assignees  of  W,  Smithy  v. 
C.  Smith,  314. 

v.  In  an  action  by  the  assignees  of 
a  banknipt  to  recover  back  a  sum  of 
money  alleged  to  have  been  paid  by  way 
of  fraudulent  preference,  the  Judge  left 
to  the  jury  as  a  Question  of  fact  whether 
at  the  time  of  tne  payment  to  the  de- 
fendant bankruptcy  was  contemplated 
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by  the  bankrupt,  and  that,  if  the  pay- 
ment was  in  contemplation  of  bankruptcy 
and  voluntary,  they  oni^ht  to  infer  that 
it  was  intended  to  prevent  the  equal 
distribution  of  the  property  amongst 
the  general  creditors,  in  which  case  it 
would  be  void  as  against  the  assignees : 
that  if  the  bankrupt,  though  he  was 
aware  that  bankruptcy  was  unavoidable, 
and  though  no  application  had  been 
made  for  payment,  paid  the  debt  simply 
in  discharge  of  the  obligation  he  had 
entered  into  to  pay  on  a  given  day,  with- 
out any  view  of  giving  a  preference  to 
that  particular  creditor  at  the  expense 
of  the  rest,  the  payment  would  not  be 
a  fraudulent  preference  within  the 
meaning  of  the  bankrupt  law.  Held, 
a  right  direction.  Id. 

VI.  In  order  to  satisfy  the  Statute 
of  Frauds,  29  Car.  2.  c.  3.  s,  17.>  there 
roust  be  an  acceptance  and  actual  re- 
ceipt of  the  goods,  or  part  of  them,  with 
the  consent  of  the  vendor,  and  if  before 
such  acceptance  the  vendor  rescinds  the 
contract,  the  assignees  of  the  buyer  in 
the  case  of  his  bankruptcy  cannot  claim 
them.  Smith  and  another,  assignees  of 
John  Willden  the  Younger,  v.  Hudson, 
431. 

YII.  Semble,  if  the  assignees  do  any 
act  to  accept  the  goods  it  will  take  the 
case  out  ot  the  statute.  Id. 

VlII.  The  defendant,  on  the  3rd  No- 
vember, 1863,  entered  into  a  verbal  con- 
tract with  IV.  to  sell  him  4Sk  quarters 
of  barley,  at  355.  per  quarter.  The  sale 
was  by  sample,  and  the  bulk  was  taken, 
on  November  7th,  by  the  defendant  to 
the  Swaffham  railway  station  and  left 
there,  with  a  delivery  note :  "  Cheat 
Eastern  Railway :  To  the  station  master, 
Swaffham  Station.  Receive  97  coombs 
of  barley,  consigned  to  the  order  of  Mr. 
fV,  of  D..  from  T.  M.  H.,  Castle  Acre, 
charges."  It  is  the  custom  of  the  trade 
for  the  buyer  to  compare  the  sample 
with  the  bulk  as  delivered,  and  if  the 
examination  is  not  satisfactory  to  strike 
itr  t.  e.  either  refuse  to  accept  it  or  allow 
it  to  remain  aa  the  property  of  the 
veodoT ;  and  it  was  in  the  power  of  IV. 
to  strike  the  corn  if  it  had  not  proved 
according  to  sample,  On  Nocembfr  9th 
W.  was  adjudicated  a  tjanknipt^  and  on 


the  11th  the  defendant  gave  notice  to 
the  station  master  not  to  deliver  the 
corn  to  the  bankrupt  or  his  assignees, 
or  any  other  person,  without  his  written 
consent,  which  the  station  master  pro- 
mised.   At  the  time  of  the  notice  the 
bankrupt  had  given  no  order  or  direc- 
tion respecting   the  corn,  nor  had  he 
examined  it  to  see  whether  the  bulk 
corresponded  with  the  sample,  nor  had 
he  given  any  notice  to  the  defendant 
that  he  accepted  or  declined  it.    On  the 
1st  December  the  assignees  of  W.  claimed 
the  corn ;  on  the  5th  the  railway  Com- 
pany, on  an  indemnity  from  the  defend- 
ant, delivered  it  to  him.    In  an  action 
by  the  assignees  to  recover  the  value  of 
the  corn, 
(1.)  Concessum,  that  the  defendant 
had  no  right  of  stoppage  in  transitu, 
as  the  tran situs  was  at  an  end. 
(2.)  Held,  that  there  was  no  accept- 
ance sufficient  to  satisfy  The  Statute 
of  Frauds,  29  Car.  2.  c.  3.  s.  17. 
(3.)  Held,  that  fV.,  at  the  time  he 
became  bankrupt,  had  not  the  com 
by  the  consent  and  permission  of 
the  true  owner  in  his  possession, 
order,  or  disposition,  as  reputed 
owner,  within  The  Bankrupt  Law 
Consolidation  Act,  1849,  12  &  13 
Vict.  c.  106.  s.  126.  Id. 

See  also  Arrangement,  Deed  qf,    CompO" 
sition  Deed. 

BARRISTER. 
See  Prqfessional  Misconduct. 

BEER  HOUSE. 

By  Stat.  3  &  4  Vict.  c.  61.  s.  15.  no 
person  licensed  to  sell  beer  by  retail 
shall  keep  his  house  open  for  such  sale 
after  11  o'clock  at  night  within  any 
parish  or  place  within  the  bills  of  mor- 
tality, or  within  any  city,  cinque  port, 
town  corporate,  parish  or  place  the  po- 
pulation of  whicn  shall  exceed  2500,  or 
within  one  mile  from  any  polling  place 
used  at  the  last  election  for  any  town 
having  the  like  population  and  return- 
ifig  a  member  or  members  to  Fatliament, 
nor  after  10  o*c!ock  in  ihp  evening  else- 
where. By  the  interpretation  clause, 
«ect.  32,  of  Stat,  i  1  a  4  &  I  H'.  4,  i?.  64., 
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incorporated  in  stat  3  &  4  Vict.  c.  61., 
the  words  "parish  or  place"  shall  in- 
clude any  township,  hamlet,  tithing,  Till, 
extraparochial  place,  or  any  place  main- 
taining its  own  poor. 

1.  A  beer  house  was  situated  in  a 
collection  of  houses  which  had  acquired 
the  name  of  B  Greeny  which  did  not 
contain  a  population  exceeding  2500, 
though  part  of  a  parish  which  had  a 
population  exceeding  that  number. 
Held,  that  it  might  be  kept  open  until 
1 1  o'clock  at  night. 

2.  A  beer  house  was  situated  in  a 
hamlet  maintaining  its  own  poor,  the 
population  of  which  did  not  exceed  2500 ; 
but  the  hamlet  was  part  of  a  parish  the 
population  of  which  exceeded  that  num- 
ber. Held  that,  if  the  house  was  in  a 
"  place"  which  had  not  the  required 
population,  it  was  also  in  a  "  parish" 
which  had  the  required  population  within 
stat.  3  &  4  Vict,  c,  61.  8,  15.,  and  there- 
fore might  be  kept  open  until  11  o'clock 
at  night. 

3.  Concessum,  that  a  house  in  a 
hamlet  which  was  more  than  one  mile 
distant  from  the  spot  used  as  a  polling 
place  for  the  parliamentary  borough, 
though  within  one  mile  from  the  boun- 
dary of  the  borough,  was  not  privileged 
to  be  kept  open  until  11  o'clock  at 
night. 

4.  A  beer  house  -  was  situated  in  s. 
parish  partly  within  a  borough  and 
parily  in  a  county ;  the  population  of 
the  parish  exceedtMd  2500,  but  the  popu- 
lation of  that  part  of  the  pariah  which 
was  out  of  the  borough  and  in  which 
the  house  wa^  situated  was  less  than 
250O»  'JTie  atnount  of  puor  rale  asaeased 
on  property  within  the  borough  was 
more  in  the  pound  than  that  assesiied 
on  property  out  of  the  borough.  IlEldi 
that  the  house  mi^ht  be  kept  open  until 
11  o'clock  at  night.  lVashinfftorifJxppl.j 
Scottt  respt.  Smithy  afij>tw  Redding, 
reapt.  Windsor,  appL,  Jefferi/^  fespt,, 
617* 
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The  present  practice  in  this  Court 
is,  that  on  the  argmient  of  cross  de- 
murrers the  plain  till' and  not  the  ^ty 


first  demurring  has  a  right  to  begin. 
QutBre  tamen  which  is  the  moat  con- 
venient course  ?  Churchward,  suppliant, 
V.  The  ^leen,  807. 

BILL  OP  LADING. 
See  Freight. 

BOROUGH. 

The  borough,  parish,  and  liberty  of 
Bradninch  is  part  of  the  Duchy  of  Com- 
ical/, and  within  the  county  of  Deron. 
It  is  an  antient  borough  coextensive 
with  the  parish,  and  has  from  time  to 
time    received   charters   of  privileges; 
charters  have  also  been  granted  to  the 
Earls  and  Dukes  of  Cornwall.    An  in- 
quisition, temp.  Edw.  1.,  headed  "Bo- 
rough   of   Braneys*'  stated    that    the 
manor  of  Braneys  had  a  gallows,  a  pil- 
lory, &c.,  estreats  of  writs  and  pleas  of 
withernam,  &c.     A  charter  of  James  I., 
reciting  that  the  borough  had  divers 
liberties  and  customs  and  immunities  bv 
prescription,  incorporated  the  borough 
and  granted  to  the  mayor  and  recorder 
for  the  time  being  to  be  justices  to  keep 
the  peace  in  the  borough,  and  to  have 
'*  full  power  and  authority  to  inquire 
concerning  whatsoever  trespasses,  mis- 
prisions and  other  minor  offences,  de- 
faults and  articles,  done^  moved  or  coni- 
mitted  within  the  borough  and  parish 
which  ought  or  might  be  inquired  into 
before  the  keepers  and  jusdces  of  the 
peace  in  any  county  ££c-,"  so  that  they 
should  not  "  in  any  manner  proceed  to 
the  determiuution  of  au^  treason,  mur- 
der or  felony,  or  of  any  other  matter 
iQuching  the  loss  of  life  or  limb."    It 
aleo  granted  to  the  mayor  and  burgesses 
the  same  and  similar  Courts  of  record, 
customs,  liberties,  privdegeaf  franchises, 
S'c,  and  juris dictionsj  which  they  had 
theretofore  h olden,   used  or  enjoyed,  or 
ought  to  have  hold  en,  used  and  enjoyed. 
Until  1858  no  county  rate  had  ever  been 
levied  in  BradnincK  but  rates  in   the 
nature  of  county  rates  were  made  by 
order  of  the  borough  justices  in  Ses- 
sions i   and   the  borough  Ju^ticea  had 
always  held  iheir  Quarter  Sessions  and 
tried  felonies  and  misdemeanors  to  the 
same  extent  as  the  county  justices,  who 
did  not  Interfere  in  any  mauser  or  fvr 


BOTTOMRY. 


CANAL. 
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any  purpose  within  the  borough.  By 
Stat  15  &  16  Vict,  c.  81.  s.  51.,  relating 
to  the  assessment  of  county  rates,  the 
word  "  county"  shall*  in  the  construc- 
tion of  that  Act,  mean  and  include  any 
liberty,  franchise,  or  other  place  in  which 
rates  in  the  nature  of  county  rates  may 
be  levied,  having  a  separate  commission 
of  the  peace,  and  not  subject  to  the 
jurisdiction  of  the  county  at  large  in 
which  such  liberty,  &c.  may  lie,  nor 
contributing  to  the  county  rates  made 
for  such  county  at  large ;  and  the  words 
"  county  rate"  shall  mean  and  include 
every  rate  or  tax  assessed  in  any  county 
for  all  or  any  of  the  purposes  to  which 
county  rate  or  stock  is  liable.  Held, 
that  the  charter  of  James  1.  did  not  give 
the  justices  of  the  borough  exclusive 
jurisdiction,  that  the  existence  of  a  lost 
charter  with  a  non  introroittant  clause 
could  not  be  presumed,  and  therefore 
the  borough  was  liable  to  be  assessed  to 
the  rate  for  the  county  at  large,  and  to 
the  police  rate.  Were,  appt..  Clerk  of 
the  Peace  of  Devon,  respt.,  7. 

BOTTOMRY, 
See  Foreign  Law,  IV. 

BREACH. 
See  Covenant, 

BRIDGE. 

Floating.    See  Tolls. 

BUYER. 
Bankruptcy  of.  See  Banknq>t,YL,  VII. 

BYE  LAW. 

The  Railways  Clauses  Consolidation 
Act,  1845,  8  &  9  Vict,  c.  20.,  by  sects. 
108,  109>  empowers  railway  Compa- 
nies to  make  regulations  for  regula- 
ting the  travelling  upon  the  railway 
and  for  better  enforcing  the  obser- 
vance of  such  regulations  to  make 
bye  laws  not  repugnant  to  the  provi- 
sions of  that  Act.  By  sect.  103,  if  any 
person  travel  in  any  carriage  without 
naving  previously  paid  his  fare^  and 


with  intent  to  avoid  payment  thereof, 
or,  having  paid  his  fare  for  a  certain  dis- 
tance, knowingly  and  wilfully  proceed 
beyond  that  distance  without  previously 
paying  the  additional  fare,  and  with 
intent  to  avoid  payment  thereof,  he 
shall  forfeit  a  sum  not  exceeding  5/.,  to 
be  imposed  in  the  bye  law  as  a  penalty. 
A  railway  Company  made  a  bye  law  by 
which  no  passenger  was  to  enter  a  car- 
riage or  travel  therein  without  having 
first  paid  his  fare  and  obtained  a  ticket, 
which  he  was  to  shew  whenever  re- 
quired, and  to  deliver  up  upon  demand  ; 
and  any  passenger  not  producing  or  not 
delivering  up  his  ticket  was  to  pay  the  fare 
from  the  place  whence  the  train  originally 
started,  and  in  default  forfeit  a  sum  not 
exceeding  40s,  A.  took  a  return  ticket 
from  E.  to  S.  and  back :  he  travelled  to 
S.  and  back,  but  instead  of  getting  out 
at  E,  went  on  to  N,  without  taking  a 
fresh  ticket.  When  he  got  out  at  N.  he 
showed  his  return  ticket  to  E.,  and  of- 
fered to  pay  the  fare  from  E,  to  N.  The 
fare  from  S,  to  N,  was  demanded,  which 
he  refused  to  pay.     Held, 

1 .  That  the  bye  law  applied  onlv  to  a 
person  who,  having  a  ticket,  wilfully 
refused  to  produce  or  deliver  it  up ; 
and  therefore  A.  was  not  within  it. 

2.  That  if  the  bye  law  extended  to  a 
person  travelling  in  a  carriage  without 
h^ing  paid  for  and  obtained  a  ticket, 
without  an  intention  to  defraud  the 
Company,  it  was  void  as  being  repug- 
nant to  Stat  8  &  9  Vict.  c.  20.  s.  103. 
Dearden,  appellant,  Townsend,  respon- 
dent, 861. 

CANAL. 

Company.    See  Nuisance,  II. 
Traflic.     See  Company,  Railway,  I. 

CARDIFF  BOROUGH  ACT. 
See  Public  Entertainment. 


CARTS. 

Carrying  jury  about  in.    See  Trial  for 
Felony,  IV. 

CASE,  SPECIAL. 
See  Error* 


1008         CERTIFICATE,  &c. 


CO-EXECUTORS. 


CERTinCATE  OF  REGISTRAR 
IN  BANKRUPTCY. 

See  Bankrupt,  1.,  II.,  III. 

CERTIORARI. 

By  stats.  25  &  26  Vict.  c.  61.  s.  8. 
and  27  &  28  Vict,  c.  101.  s.  12.,  no  ob- 
jection shall  be  made  at  any  trial  or  in 
any  lej<al  proceeding  to  the  validity  of 
any  order  after  the  expiration  of  three 
calendar  months  from  the  making  of 
the  order.  Held,  that  an  objection  to 
the  validity  of  an  order  was  made  within 
three  calendar  months,  if  made  on  mov- 
ing for  a  rule  nisi  for  a  certiorari  within 
that  time,  though  the  rule  was  not  re- 
turnable, and  cause  not  shewn  till  after 
the  three  months.  The  Queen  v.  Tke 
Justices  of  the  Parts  qf  Lindsey,  in  the 
county  of  Lincoln,  892. 

See  Local  GovemmetU,    Costs,  V.,  VII. 

CHANGE. 

Of  person  constituting  firm.    See  Com* 
pany.  Joint  Stock.    Guarantee. 

CHARTER. 

Of  affreightment.      See  Foreign  Law, 
III.,  IV. 

Lost,  presumption  of.    See  Borough. 

CHEQUE. 

I.  A  cheque  on  a  bank  for  the  pay- 
ment of  money  to  G.  or  bearer,  and 
bearing  \d.  stamp,  was  given  by  the  de- 
fendant to  G.  on  the  22nd  June,  1864, 
who  observed  to  the  defendant  that  it 
was  post  dated.  It  came  into  the  hands 
of  the  plaintiff  by  indorsement,  who  took 
it  without  notice  or  knowledge  that  when 
issued  it  was  post  dated.  Held,  that  he 
was  entitled  to  recover  on  it  against  the 
defendant.    Austin  v.  Bunyara,  687. 

II.  Semble  per  Blackburn  J.  This 
would  have  been  a  defence  between  the 
persons  guilty  of  issuiftg  and  receiving 
the  cheque,  knowing  it  to  be  post  dated. 
Id. 

CO-DEBTORS. 

See  Composition  Deed,  U. 


CO-EXECUTORS. 
See  Estoppel,  III. 

COLDBATH  FIELDS  PRISON. 

By  Stat.  4  G.  4.  c.  64.  s.  2.  there  shall 
be  in  every  county  one  common  gaol, 
and  in  every  county  not  divided  into 
ridings  or  divisions,  and  every  riding  or 
division  of  a  county,  at  least  one  house 
of  correction.  By  sect.  4  the  justices 
in  Quarter  Sessions  **  shall,  by  orders 
to  be  made  for  that  purpose,  ascertain 
and  declare  to  what  class  or  claases  of 

Erisoners  every  such  gaol,  house  or 
ouses  of  correction,  or  any  part  or 
parts  of  any  of  them  respectively,  shall 
be  applicable."  By  The  Islington  Pa- 
rish Acts  Amendment  Act,  1857.  20  & 
21  Vict.  c.  czviii.  s.  14.,  in  case  of  non- 
payment of  any  rate  and  assessment, 
power  is  given  to  any  police  magistrate 
or  justice  for  the  county  of  Middlesex  to 
issue  a  warrant  for  the  apprehension  of 
the  person  making  default,  and  to  com- 
mit him  "  to  the  common  gaol  or  house 
of  correction  for  the  county.'*  On  the 
24th  May,  I860,  the  Quarter  Sessions 
for  the  county  of  Middlesex,  under  stat 
4  G.  4.  c.  64.  s.  4.,  made  an  order,  by 
which  they  ordered  that  the  Middlesex 
House  of  Correction  in  Coldbaih  Fields 
should  be  applicable  only  to  prisoners 
of  certain  specified  classes,  not  inclu- 
ding persons  in  the  classes  of  prisoners 
to  which  the  Middlesex  House  of  Deten- 
tion was  applicable.  And  by  the  same 
order  the  Middlesex  House  of  Deten- 
tion was  declared  to  be  applicable  to  all 
prisoners  not  convicted  of  any  crime  or 
offence.  Held,  that  the  governor  of  the 
House  of  Correction  in  Coldbath  Fields 
was  justified  in  refusing  to  receive  a 
person  committed  for  default  in  ^y- 
ment  of  rates  under  stat.  20  &  21  Vict. 
c.  crviii.  s.  14.  The  Queen  v.  The  Go- 
vernor qf  the  House  qf  Correction  in 
Coldbath  Fields,  352. 


COMMISSIONERS. 
Of  Admiralty.    See  Covenant,  II. 

Of  Sewers.    See  Metropolis   Manage^ 
ment. 


COMMON  CARRIER. 


COMPANY. 
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COMMON  CARRIER. 

I.  A  common  carrier  who  enters  into 
a  contract  with  a  passenger  to  convey 
him  from  A.toB.,  part  of  the  journey 
to  be  performed  by  land  in  England, 
and  the  rest  by  sea,  is  entitled  to  the 
protection  of  The  Carriers  Act,  II  G.  4 
&  1  >r.  4.  c.  68.  Le  Couteur  v.  The 
London  and  South  Western  Railway 
Company,  961. 

II.  Where  a  person  travelling  with 
luffffagc  by  railway  directs  a  porter  of 
the  railway  Company  to  place  it  on  the 
seat  of  the  carriage  in  which  he  is  going 
to  travel,  and  it  is  so  placed  accord- 
ingly, this  fact  alone  is  not  a  sufficient 
taking  the  luggage  from  under  the  con- 
trol of  the  Company  to  render  them 
irresponsible  for  its  loss.    Id, 


COMPANY. 

Joint  stock. 

Where  a  joint  stock  Company,  regis- 
tered under  stat.  7  &  8  Vict  c.  110., 
subsequently  registers  itself  as  an  in- 
corporated Company  with  limited  liabi- 
lity under  stat.  19  &  20  Vict,  c.  47., 
and  liquidators  are  appointed  to  wind  it 
up,  who  proceed  to  make  a  call  for  the 
purpose,  the  liability  of  a  shareholder  in 
the  original  Company  to  that  call  is  not 
limited  to  the  amount  of  his  shares. 
The  Garnet  and  Moseley  Gold  Mining 
Company  qf  America  {Limited)  v.  Sutton, 
326. 

Railway. 

I.  A  railway  Company  is  entitled  to 
the  protection  against  responsibility  for 
the  carriage  of  animals  given  by  the 
second  proviso  in  sect.  7  of  The  Railway 
and  Canal  Traffic  Act,  1854,  17  &  18 
Vict,  c,  31.,  although  no  complete  con- 
tract for  carriage  of  the  animal  has  been 
entered  into,  and  no  complete  delivery 
of  it  has  taken  place;  it  is  enough  if 
the  animal  was  in  the  course  of  being 
delivered  to  or  received  by  the  Com 
pany  :  affirming  the  Judgment  of  tLc 
Queen^s  Bench.  Uodgman  v.  The  West 
Midland  Railwfty  Compnnyf  560* 


II.  The  Railways  Clauses  Consolida- 
tion Act.  1845,  8  &  9  Vict,  c.  20.  s,  58., 
enacts  that  any  question  as  to  damage 
done  to  a  road  by  a  railway  Company 
in  making  the  railway,  or  as  to  the  re- 
pair thereof  by  them,  shall  be  refeiVed 
to  the  determination  of  two  justices; 
*'  and  such  justices  may  direct  such  re- 
pairs to  be  made  in  the  state  of  such 
road,  in  respect  of  the  damage  done  by 
the  Company,  and  within  such  period 
as  they  tnink  reasonable,  and  may  im- 
pose on  the  Company,  for  not  carrying 
into  effect  such  repairs,  any  penalty  not 
exceeding  5/.  per  day  as  to  such  justices 
shall  seem  just."  Sect.  3  enacts  that 
the  word  "justice"  shall  mean  justice 
of  the  peace  acting  for  the  county,  city, 
borougn,  &c.,  or  place  where  the  matter 
requiring  the  cognizance  of  any  such 
justice  shall  arise,  and  who  shall  not  be 
interested  in  the  matter."    Held, 

(I.)  That  the  definition  in  sect.  3  did 
not  render  a  justice  of  the  peace 
who  was  interested  incompetent  to 
act  if  the  party  knowing  that  he 
was  interested  assented  to  his 
acting. 

(2.)  That  the  penalty  for  disobedience 
of  an  order  to  repair  must  be  im- 
posed by  the  same  justices  who 
made  it. 

(3.)  Semble,  that  the  objection  to  one 
of  the  justices  on  the  ground  of 
interest  having  been  waived  on  the 
hearing  of  the  original  information, 
he  might  act  in  enforcing  an  order 
then  made.  The  Local  Board  qf 
Health  for  the  District  of  Wakefield, 
appellants,  The  West  Riding  and 
Grimsby  Railway  Company,  respon- 
dents. The  Queen  v.  William  Henry 
Rawson  the  Younger,  Esq,^  and 
another.  Justices  of  the  West  Riding 
of  Yorkshire,  794. 

III.  Two  justices  of  a  county  made 
an  order  on  a  railway  Company  under 
sect.  58  of  that  Act,  to  repair  highMays 
within  the  borough  of  W,,  to  which  da- 
mage had  been  done  by  them  in  making 
their  railway :  the  order  described  ihem 
as  justices  "in  and  for  the  said  borough 
of  W,"  The  county  justices  had  juris- 
diction within  tie  borough  of  W,,  atvd 
there  was  na  separate  commiasion  of 
the  peace  for  the  borough.     Held,  lb  at 
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the  description  of  the  justices  was  suffi- 
cieot.    Id, 


COMPENSATION. 
Sec  Action,  I.     Costs,  VL 


COMPOSITION. 
Deed. 

I.  A  composition  deed  under  The 
Bankrupt  Act,  24  &  25  Vict.  e.  134.  «. 
200.,  in  the  form  in  Schedule  (D.)  of 
the  Act,  which  does  not  contain  a  re- 
lease from  the  creditors  to  the  debtor, 
is  no  bar  to  an  action  by  one  of  them 
against  him  for  his  debt.  Jones  v.  Mor- 
risj  198. 

II.  Wliere  a  composition  deed  under 
The  Bankruptcy  Act,  24  &  25  Vict.  c. 
134.  s.  192.,  contains  a  release  of  debts, 
the  release  does  not  extend  to  co- 
debtors.  Andrew  v.  R.  and  C.  MacMin, 
201. 

III.  A  composition  deed  under  The 
Bankruptcy  Act,  1861,  24  &  25  Vict, 
c.  134.,  executed  by  a  firm  for  the  be- 
nefit of  its  creditors,  is  no  bar  to  an 
action  brought  affainst  one  of  them  for 
an  individual  debt  due  by  him.  The 
European  Central  Railway  Company  (Lt- 
mited)  v.  IVestaU,  970. 

IV.  A  composition  deed  under  that 
Act,  by  whicn  the  debtor  conveys  all 
his  property  to  trustees  for  the  benefit 
of  his  creditors,  but  which  does  not 
contain  a  release  to  him,  is  not  good  as 
a  defence  on  equitable  grounds  to  an 
action  against  the  debtor.    Id. 

V.  Where  in  a  composition  deed 
under  sUt.  24  &  25  Vict.  c.  134.  the 
release  is  in  general  terms,  its  gene- 
rality mav  be  restricted  by  the  language 
of  the  other  parts  of  the  deed.  Hasel- 
grove  v.  John  House,  975. 

\I.  In  an  action  against  the  acceptor 
of  an  overdue  bill  of  exchange,  the  de- 
fendant pleaded,  for  defence  on  equi- 
table grounds,  a  deed  made  between 
himself  and  the  several  persons  whose 
names  were  thereto  subscribed  being 
his  creditors,  which,  after  reciting  that 


CONDITION. 

he  proposed  to  pav  them  a  composition 
of  bs.  in  the  pound,  which  proposal  was 
accepted  by  a  majority  in  number  re- 
presenting three-fourths  in  value  of  the 
creditors,  &c.,  witnessed  that  the  de- 
fendant covenanted  that  he  would  pay 
to  those  persons  the  several  sumsplaced 
opposite  to  their  names  in  a  schedule  to 
the  deed,  being  the  amount  of  the  com- 
position, by  two  eoual  instalments,  and 
would  forthwith  deliver  to  them  pro- 
missory notes  for  the  amount  of  those 
instalments :  they  covenanting  that 
until  the  defendant  made  default  in  the 
performance  of  his  covenants  they  would 
make  no  claim  or  demand  against  him  : 
that  the  defendant  at  the  time  he  exe- 
cuted the  deed  was  ignorant  that  the 
bill  sued  on  had  been  endorsed  to  the 
plaintiff,  or  that  the  plaintiff  was  his 
creditor,  and  therefore  could  not  insert 
the  same  in  the  schedule  to  the  deed. 
Held,  that  the  deed  was  not  an  answer 
to  the  action.    Buvelot  v.  Mills,  986. 

For  rates.    See  Small  Tenements.    Poor, 
Ouardians  qf. 

CONDITION. 

Discharge  of.    See  Copyhold. 

Unreasonable.    See  Arrangement,  Deed 
of. 

CONSENT. 
Reference  by.    See  Costs,  I.,  IV. 

CONSTRUCTIVE  TOTAL  LOSS. 
See  Insurance,  Marine^  IV.  V. 

CONTINUING  GUARANTEE. 
See  Guarantee. 

CONTRACT. 

By  Commissioners  of  Admiralty.    See 
Covenant,  II. 

With  auctioneer.    See  Auctioneer. 

Divisible.    See  Common  Carrier,  I. 

Qualified  for  title.  See  Covenant,  I. 


CONTRIBUTORY  NEGLIGENCE. 


COSTS. 
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With  Rulway  Company. 


Railway^ 


,  1. 


Sc6  (Jontpoxiy^ 


CONTRIBUTORY  NEGLIGENCE. 
See  Action^  II. 

CONVICTION,  SUMMARY. 

See  Libel. 

COPYHOLD. 

According  to  the  custom  of  a  certain 
manor  the  lord  was  empowered*  with 
the  consent  of  the  homage,  to  make 
grants  of  parcels  of  the  waste  land  of 
the  manor  to  customary  tenants  thereof. 
Ue  made  a  grant  accordingly  to  one  of 
those  tenants  upon  the  following  condi- 
tions :  that  a  good  footpath  four  feet 
wide  should  he  made  on  the  south  west 
side  of  the  said  piece  of  ground  so 
granted,  and  that  the  said  piece  of  ground 
should  be  enclosed,  ana  at  all  times 
thereafter  should  be  kept  enclosed,  with 
an  open  fence  or  paling  not  exceeding 
^Ye  feet  from  the  level  of  the  roads  on 
the  several  sides  of  the  said  piece  of 
ground :  that  any  hedge  or  shrubs  planted 
next  to  the  said  fence  should  not  be  suf- 
fered to  grow  above  the  said  height : 
that  no  erection  or  building  should  at 
any  time  thereafter  be  erected  on  the 
said  piece  of  ground  or  any  part  thereof. 
The  copyhold  having  been  afterwards 
enfranchised  under  the  Copyhold  Acts, 
4  &  5  Vict,  c,  36.,  15  &  16  Vict.  c.  51., 
21  &  22  Vict.  c.  94.:  Held,  that  the 
above  conditions  in  the  grant  were  dis- 
charged by  the  enfranchisement.  Bra- 
bant v.  Sir  Thomas  Maryon  fVilson, 
Bart.,  979. 

COSTS. 

!•  After  issue  joined  a  cause  was,  by 
order  of  a  Judge  and  by  consent  of  the 
parties,  referred  to  arbitration,  the  costs 
of  the  cause  to  abide  the  event  of  the 
award.  The  arbitrator  found  that  the 
plaintiff  had  sustained  damages  by  rea- 
son of  the  breaches  of  contract  alleged 
in  the  declaration,  to  the  amount  of  20^., 
Btid  ordered  the  defendants  to  pay  that 


amount  to  the  plaintiff.  Held  by  this 
Court,  after  conference  with  the  Judges 
of  the  Common  Pleas  and  Exchequer, 
that  the  plaintiff  was  deprived  of  his 
costs  by  The  County  Courts  Act,  13  & 
14  Vict.  c.  61.  s.  11.  Cowell  v.  The 
Amman  (Aberdare)  Colliery  Company^ 
Limited^  333. 

II.  Under  The  Highway  Act,  1862, 
25  &  26  Vict.  c.  61.  *.  19.,  the  Court 
has  no  power  to  direct  the  costs  of  an  in* 
dictment  for  non-repair  of  a  road,  pre- 
ferred by  the  direction  of  justices  against 
the  inhabitants  of  a  parish,  to  be  paid 
by  them  where  the  jury  have  found  a 
verdict  of  not  guilty  on  the  ground  that 
the  road  was  a  private  road  and  not  a 
highway.  The  Qti^en  v.  The  Inhabitants 
o/Buchland,  397. 

III.  On  an  application  by  ratepayers 
of  the  borough  .of  S.  for  a  mandamus  to 
the  Corporation  of  iS.  to  obtain  payment 
of  moneys  due  to  them  under  certain 
local  Acts,  the  rule  was  discharged  upon 
the  terms  that  the  applicants  should  be 
at  liberty  to  take  legal  proceedings  in 
the  name  of  the  Corporation,  on  giving 
them  an  indemnity  to  the  satisfaction 
of  the  coroner  and  attorney  of  the  Court, 
who  fixed  the  amount  at  200/.  A  man- 
damus having  issued  accordingly  on 
the  prosecution  of  the  Cor|K)ration,  and 
judgment  having  been  given  for  the 
Crown,  which  was  reversed  in  the  Ex- 
chequer Chamber,  and  a  writ  of  error  to 
the  House  of  Lords  being  pending,  and 
the  expenses  of  the  mandamus  having 
exceeded  200/.,  the  Court  made  a  rule 
absolute  to  increase  the  security  to  such 
sum  as  the  coroner  and  attorney  of  the 
Court  should  think  reasonable.  The 
Queen,  on  the  prosecution  of  the  Mayor ^ 
Aldermen  and  Burgesses  of  Southampton^ 
v.  The  Commissioners  of  the  Port  of 
Southampton,  407* 

IV.  On  an  appeal  at  Quarter  Sessions 
against  a  poor  rate,  an  order  under  stat. 
12  &  13  Vict.  c.  45.  s.  13.  was  made  by 
consent  respiting  the  appeal  in  order 
that  the  opinion  of  the  Court  of  Queen's 
Bench  might  be  taken  to  ascertain  the 
principle  on  which  the  property  should 
be  mted,  and  when  that  was  ascertained 
the  mailer  should  be  referred  to  an  arbi- 
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trator  to  certify  whether  the  appeUaDts 
had  been  rated  properly.  The  order 
was  sileot  as  to  costs,  and  the  case  was 
respited  from  Sessions  to  Sessions.  This 
Court  having  laid  down  the  principle  on 
which  the  property  should  be  rated,  the 
arbitrator  found  that  the  appellants  had 
not  been  rated  too  high  :  Held,  that  a 
subsequent  Court  of  Quarter  Sessions 
had  no  power  to  allow  the  respondents 
the  costs  of  the  reference  and  award. 
The  Queen  v.  The  Justices  of  the  West 
Riding  of  Yorhshire,  The  Sheffield  United 
Oas  Light  Company,  appellants.  The 
Overseers  of  Shepeldf  TeByondenU,  631. 

V.  An  indictment  was  removed  into 
the  Queen's  Bench  bv  certiorari  obtained 
at  the  instance  of  the  prosecutor,  who 
entered  into  a  recognizance  with  two 
sureties  conditioned  that  he  should  there 
prosecute  with  effect  and  perform  all 
such  orders  and  things  as  this  Court 
should  direct.  The  defendant  having 
been  acquitted :  held,  that  as  the  recog- 
nizance was  not  in  the  form  prescribed 
by  Stat.  16  &  17  Vict.  c.  30.  «.  5.,  t.  e., 
conditioned  to  pay  the  defendants'  costs 
on  acquittal,  the  defendants  were  not 
entitled  to  costs.  The  Q^eent  on  the 
prosecution  of  6.  Aomat fie,  v.  The  Jn- 
habitants  qf  East  Stohe,  536. 

VL  The  assessment  committee  of  a 
Union,  acting  under  stat.  25  &  26  Vict. 
c.  103.  s.  14.,  directed  the  overseers  of 
a  township  within  the  Union  to  send  in 
a  valuation  list  within  three  months. 
Before  the  expiration  of  that  time  the 
committee  appointed  a  valuer  for  them- 
selves. Subsequently  the  overseers  sent 
in  their  valuation,  which  the  committee 
rejected  as  unsatisfactory.  The  valuer 
then  made  his  valuation,  which  exceeded 
by  one -sixth  that  of  the  overseers. 
Held, 

1.  That  the  power  of  the  overseers  to 
make  the  valuation  under  sect.  14  was 
superseded  by  the  appointment  of  the 
valuer  by  the  committee  under  sect.  16. 

2.  That  the  parish  was  not  liable  for 
the  expense  of  the  valuation  made  by 
the  committee,  either  as  costs  under  sect. 
39,  or  as  compensation  under  sect.  37. 
The  Queen  v.  Richmond  and  another,  541. 

VII.  The  township  of  W,  was  included 


in  a  highway  district  formed  under  stat. 
25  &  26  Vict.  e.  61.  The  Highway  Board 
indicted  B.  for  an  obstruction  caused  by 
him  in  a  street  in  W,  B.  having  re- 
moved the  indictment  by  certioran  was 
upon  the  trial  found  guilty,  and  paid 
the  taxed  costs.  There  were  extra  costs 
which  the  Highway  Board  charged  on 
the  township  of  W.  under  sect  20. 
Held,  that  tne  costs  of  the  indictment, 
including  the  extra  costs,  were  expenses 
of  repairing  and  keeping  in  repair  the 
highway  which  the  surveyor  of  the  hif^h- 
ways  would  have  been  justified  in 
incurring  under  stat.  5  &  6  JV.A.e.  50. 
ss,  6.  27*9  and  which,  therefore,  the 
Highway  Board,  who  are  placed  in  the 
same  position  as  the  surveyor  by  stat. 
25  &  26  Vict,  C.61.S.  17-,  had  propcrljr 
charged  on  the  township  of  W". ;  and, 
per  Cockbum  C.  J.  and  Crompton  J., 
if  not,  they  were  expenses  "  in  relation 
to  such  highways*'  within  stat.  25  &  26 
Vict.  C.6X.S.  20.  The  Queen  v.  Heaik, 
578. 

VIII.  A  rule  calling  on  justices  of  the 
peace  to  shew  cause  why  a  case  should 
not  be  stated  under  stat.  20  &  21  Vict, 
c.  43.  s.  5.  was  made  absolute,  nothing  be- 
ing said  about  costs.  Held,  that  Uie  party 
apphing  was  not  entitled  to  costs  under 
sect.*  6  on  taxing  the  costs  of  the  case. 
The  Local  Board  of  Health  for  the  Dit- 
trict  of  Wakefield^  appellants.  The  West 
Riding  and  Grimsby  Railway  Coawany, 
respondents.  The  Queen  v.  WuUam 
Henry  Rawson  the  Younger,  Esq^  and 
another^  Justices  qf  the  West  Ridktg  qf 
Yorkshire,  794. 

IX.  The  rule  that  when  an  application 
against  a  Judge's  order  is  discharged 
it  is  discharged  with  costs,  is  not  a 
universal  one.  Hawkins  and  another  ▼. 
Carr.   Parsons  and  another  v.  Carr^  995. 


COTTON  MILL. 
See  Rate,  Poor,  I, 

COUNTRY,  DEFENCE  OF  THE. 
See  Letters  Patent  for  Invention. 


COUNTY. 


COVENANT. 
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COUNTY. 
Court    Sec  Costs,  I 
Lunatic  asylum.    See  Lunatic,  I. 
Rate.    See  Borough. 

COURT. 
Of  Bankruptcy.    See  Banknqtt,  L,  Ih, 

County.  See  Costs,  I. 
Officer  of.  See  Stamp. 
Rule  of.    See  Arbitration,  II. 

COVENANT. 

I.  By  deed  dated  the  9th  September, 
1861,  reciting  that  the  defendant  had 
contracted  with  the  plaintiff  for  the  ah- 
solute  sale  to  him  of  a  messuage  and 
hereditaments,  and  the  inheritance 
thereof,  free  from  all  incumhrances, 
the  defendant  conveyed  to  the  plaintiff 
and  his  heirs  the  messuage,  &c.,  to- 
gether with  (inter  alia)  all  hghts,  liber- 
ties, privileges,  easements,  profits  and 
appurtenances  to  the  messuage,  &c., 
belonging  or  in  any  wise  appertaining,  or 
usually  held,  occupied  or  enjoyed  there- 
with, or  deemed  or  taken  as  part,  parcel, 
or  member  thereof,  or  any  part  thereof, 
to  the  uses  and  upon  the  trusts  therein 
mentioned;  and  the  defendant  cove- 
nanted that  notwithstanding  any  act, 
deed,  matter  or  thing  whatsoever  made, 
done  or  permitted  to  the  contrary  by 
the  defendant  or  any  person  or  persons 
claiming  through,  under,  or  in  trust  for 
him,  he  then  had  in  himself  good  right 
and  absolute  authority  by  the  deed  to 
convey  the  messuage,  &c.,  with  their 
appurtenances.  On  the  22nd  June, 
1842,  the  defendant,  then  being  owner 
in  fee  of  the  messuage,  &c.,  by  an 
agreement  in  writing  with  the  owners 
in  fee  of  an  adjoining  building,  agreed 
that  a  certain  cornice  and  certain  spouts 
and  pipes  conducting  the  water  into  a 
spout  belonging  to  the  building,  and 
tne  dripping  of  water  from  the  eaves  of 
the  messuage,  and  the  three  windows 
on  the  east  side  of  the  messuage  over- 


looking the  building,  were  encroach- 
ments by  the  defendant,  and  should 
and  might  be  used  by  him  so  long  only 
as  the  other  parties  to  the  agreement 
should  consent  thereto ;  and  the  defend- 
ant paid  to  the  other  parties  5s.  as  an 
acknowledgment,  and  agreed  to  pay  5s. 
per  annum  so  long  as  the  cornice, 
spouts,  pipes  or  windows  should  be  used 
by  him.  At  that  time  the  defendant 
bad  not  acquired  any  easement  in  re- 
spect of  the  cornice,  spouts,  pipes  or 
windows  by  the  lapse  of  twenty  years. 
The  plaintiff,  having  been  interfered 
with  m  the  enjoyment  of  the  easement 
by  the  owners  of  the  adjoining  building, 
brought  an  action  against  the  defendant 
for  breach  of  covenant.  Held,  by  the 
Exchequer  Chamber,  affirming  the 
judgment  of  the  Queen's  Bench,  that 
the  defendant  had  conveved  the  pre- 
mises described  so  far  as  ne  possessed 
or  could  grant  them ;  but  that  the  cove- 
nant for  title  was  limited  to  that  which 
he  actually  had,  or  but  for  his  own  act 
would  have  had,  and  that  the  acknow- 
ledgment and  payments  were  not  an 
act  within  that  covenant.  Thackeray  y. 
Wood,  766. 

II.  Petition  of  right  stated  that  by 
articles  of  agreement,  made  the  26th 
AprU,  1 859»  between  the  Commissioners 
of  the  Admiralty  for  and  on  behalf  of 
the  Crown  and  the  suppliant,  in  consi- 
deration of  payments  therein  stipulated 
to  be  made  to  him,  he  covenanted  that 
he  would  during  the  continuance  of  the 
contract  convey  the  mails  which  should 
by  them  or  the  Postmaster  General  '*be 
required  to  be  conveyed"  between  Dover 
and  the  ports  of  Calais  and  Ostend  by 
a  sufficient  number  of  steam  vessels  of 
a  given  tonnage,  with  all  necessary 
equipments,  and  with  engines  of  a 
sufficient  power,  subject  to  the  approval 
of  the  Commissioners:  that  one  or 
more  of  such  vessels  should  be  at  all 
times  at  the  disposal  of  Her  Majesty's 
government  as  special  boats  for  the 
conveyance  of  the  Bombay,  India,  China, 
Mauritius  and  Australian  mails,  and  for 
special  services  between  Dover  and 
Calais:  and  in  addition  to  those  ser- 
vices the  Commissioners  were  em« 
powered  to  require  the  suppliant  to 
provide  vessels  for  conveying  distin- 
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guished  peraoDS  a  certain  number  of 
voyages.  There  were  clauses  stipula- 
ting for  the  regular  voyages  to  be  made 
by  the  suppliant's  vessels  between  Dover 
and  the  ports  of  Calais  and  Ostend,  and 
penalties  were  provided  for  non-fulfil- 
ment of  the  contract  by  the  suppliant 
The  Commissioners,  in  consideration  of 
the  suppliant  performing  the  covenants 
entered  into  by  him,  agreed  on  behalf 
of  the  Crown  that  they  would  pay  to 
him  a  sum  out  of  moneys  to  be  provided 
by  Parliament  after  the  rate  of  1 8,0002. 
per  annum,  by  quarterlv  payments,  the 
first  payment  to  be  made  at  the  expira- 
tion of  three  calendar  months  from  the 
commencement  of  the  service  under  the 
contract.  And  it  was  agreed  that  the 
contract  should  commence  on  the  day 
of  the  date,  and  should  continue  in 
force  until  the  26th  April,  1870,  twelve 
calendar  months  previous  notice  in 
writing  being  given  by  either  of  the 
parties  that  the  contract  was  to  termi- 
nate at  that  date :  but  if  such  notice 
was  not  given  then  the  contract  was  to 
continue  in  force  after  the  26th  April, 
1870,  until  the  expiration  of  a  twelve 
calendar  months  notice  in  writing  given 
by  either  of  the  parties,  but  not  so  as 
to  prevent  either  of  the  parties  from 
recovering  anv  sum  of  money  or  da- 
mages should  there  have  been  any 
breach  of  contract  previously  to  the 
determination  of  it.  Averment,  that 
the  suppliant  conveyed  the  mails  in 
accordance  with  the  agreement  until  the 
breach  of  covenant  after  mentioned,  and 
although  he  was  always  ready  and  wil- 
ling to  perform  the  agreement,  yet  the 
Commissioners  would  not  allow  him  to 
carry  the  mails,  and  would  not  permit 
him  to  continue  or  perform  the  agree- 
ment, and  had  prevented  him  from 
carrying  the  mails,  and  thereby  pre- 
vented him  from  earning,  and  deprived 
him  of  the  moneys,  gains  and  profits 
which  he  would  have  derived  and  ac- 
quired therefrom  ;  alleging  special  da- 
mage. Second  plea  set  out  the  articles 
of  agreement  at  length.  Third  plea, 
that  the  breaches  were  committed  after 
the  20th  June^  1863,  and  that  no  moneys 
were  ever  provided  by  Parliament  for 
the  payment  of  the  suppliant,  or  out  of 
which  ne  could  be  paid  for  the  perform- 
ance of  the  contract  for  any  part  of  the 


period  subsequent  to  the  20th  June, 
1863,  or  in  respect  or  out  of  which  he 
could  be  compensated  for  or  in  respect 
of  any  damages  sustained  by  him  by 
reason  of  the  breaches  subsequent  to 
that  date.  There  was  a  demurrer  to 
the  petition,  and  the  suppliant  demurred 
to  the  second  and  third  pleas.     Held» 

1.  That  onljr  one  breach  of  covenant 
was  alleged,  viz.,  of  a  covenant  by  the 
Commissioners  that  they  would  send 
the  mails  between  the  ports  named  by 
the  vessels  of  the  suppliant. 

2.  That  whether  one  or  two  breaches 
were  alleged  was  immaterial ;  for  the 
petition  was  founded  on  the  assumption 
that  there  was  an  implied  covenant  by 
the  Commissioners  of  the  Admiralty  to 
send  the  mails  by  the  vessels  of  the 
suppliant  for  the  term  of  eleven  years 
from  the  date  of  the  contract,  and  no 
such  covenant  could  be  implied. 

3.  That  the  providing  of  moneys  by 
Parliament  was  a  condition  precedent 
to  the  performance  of  the  contract  on 
the  part  of  the  Commissioners  of  the 
Admiralty,  and  therefore  the  refusal  of 
Parliament  to  provide  the  moneys  was 
a  justification  of  the  breach. 

4.  That  the  covenant  by  the  suppliant 
was  to  convey  such  of  the  mails  as 
he  might  be  required  by  the  Commis- 
sioners of  the  Admiralty  or  the  Post- 
master General  to  convey,  not  all  the 
mails  which  they  or  he  might  require 
to  be  conveyed.  Churchward,  suppliant, 
V.  The  Queeny  807. 

CREDITOR. 

See  Bankrupt,  L,  IV.,  V.    Arrangement^ 
Deed  qf.    Composition  DeeiL 

CROSS  DEMURRER. 
See  Begin,  Right  to, 

CROWN,  PREROGATIVE  OF. 

Stat.  6  6.  4.  c.  cxvi.  s.  1.  recites,  that 
by  Stat.  22  O,  2.  c.  22.  customs  on  all 
goods,  wares,  merchandises  and  commo- 
dities imported  into  the  harbour  of  W. 
were  payable  to  the  corporation  of  fV. ; 
that  by  sUt.  1  G.  4.  c.  xl.  they  were  em- 
powered to  erect  a  new  bridge  and  to 


CUMULATIVE  PENALTIES. 

maintain  the  harbour  of  JV.  and  its 
quays;  and  that  they  had  borrowed 
money  on  the  credit  of  the  tolls  or 
duties  granted  by  stat.  22  G.  2.  c.  22., 
which  still  remained  due  and  ccn:.  J  not 
be  repaid,  nor  could  the  new  bridge, 
harbour  and  quays  be  maintained  unless 
the  tolls  &c.,  were  increased.  Sect.  2 
enacts,  that  petty  customs  and  wharfage 
duties  for  all  goods,  and  harbour  dues, 
and  ballast  duties,  shall  be  taken  upon 
every  ship,  which  are  vested  in  the  cor- 
poration.  By  sect.  29  coals  imported 
"for  the  use  of  His  Majesty's  steam 
packets  and  actually  used  on  board  the 
same,"  are  exempted  from  duty.  By 
sect.  23,  "any  horses  or  carriages  at- 
tending His  Majesty  or  any  of  the  Royal 
family^'  are  exempted  from  tolls  for 
passing  over  the  bridge.  Held,  that 
stone  brought  by  a  barge  into  the  har- 
bour of  TT.  for  the  use  of  Her  Majesty's 
government  works,  and  delivered  there 
to  persons  in  the  employ  of  the  govern- 
ment for  that  use,  was  exempt  from 
wharfage  duty.  The  Mayor,  Aldermen 
and  Burgesses  of  WeymotUh  and  Mel- 
combe  fltf^w,  appellants,  Nugent^  respon- 
dent,  22. 


DEFENCE. 
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See  Letters  Patent  for  Invention, 
turn  of  Bight, 


Petu 


CUMULATIVE  PENALTIES. 
See  Game, 

DAMAGES. 

See  Measure  of  Damages, 

DANCING. 

Sec  Public  Entertainment. 

DECK  LOADING. 
See  Insurance,  Marine  I.,  II.,  III. 

DECLARATION. 
See  Interrogatories,  II. 

DEED. 

Of  arrangement.      See    Arrangement, 
Deed  of. 

VOL.  VI.  3  X 


Of  assignment,  invalid 
I.,  II. 


See  Bankrupt, 
Of  composition.    See  Composition  Deed, 


Of  the  country. 
Invention, 


DEFENCE. 

See  Letters  Patent  for 


On  equitable  grounds. 

The  holder  of  bills  of  exchange  ac* 
cepted  for  the  accommodation  of  JB., 
the  drawer,  after  they  became  due  en- 
tered into  an  agreement  with  B.  that, 
in  consideration  of  JB.  giving  him 
a  freehold  mortgage  for  these  bills 
and  other  debts,  he  would  deliver  up 
the  bills  to  be  cancelled,  and  give  up 
his  claim  on  all  parties.  The  mortgage 
securi^  was  given  accordingly.  At  the 
time  of  the  agreement  the  holder  knew 
that  the  acceptances  were  accommoda* 
tion  acceptances.  In  an  action  by  the 
holder  against  the  acceptor :  held,  that 
the  acceptor  was  discharged,  and  had  a 
defence  on  equitable  grounds.  Ewin 
V.  Lancaster,  571. 

See  Composition  Deed,  IV.,  VI. 

DEFRAUD. 
Intention  to.    See  Bye  Law, 

DELIVERY. 
Of  animal.    See  Company,  Railway,  I. 

DEMAND. 
By  creditor.    See  Bankrupt,  IV.,  V. 

DEMISE. 

By  joint   tenant      See  Estoppel,  III. 
Joint  Tenant. 

DEMURRER,  CROSS. 

See  Begin,  Right  to. 

DESTITUTE  PERSON. 

See  Residence^  II. 

B.  &  s. 


1016 


DISBARRING. 


ELECmON. 


DISBARRING. 

See  Professional  Misconduct, 

DISCHARGE. 

Of  acceptor.    See  Dtfence  on  EquUdbh 
Grounds, 

Of  condition  in  grant.    See  Copyhold. 

Of  jury  without  verdict.  See  Trial  for 
Felony,  1.,  II.,  V. 

DISCRETION  OF  JUDGE. 
See  Trial  for  Felony,  L,  II.,  III.,  V. 

DISEASE,  SYMPTOMS  OF. 
See  Insurance,  Life, 

DISOBEDIENCE  OF  ORDER  TO 
REPAIR  ROAD. 

See  Company,  Railway,  II.,  III. 

DISPOSITION  OF  BANKRUPT. 
See  Bankrupt,  VIII. 

DISTRAIN. 

Right    to.     See   Estoppel^   II.     Joint 
Tenant, 

DISTRICT. 
Police.    See  Quarter  Sessions^  I.,  II. 
Highway.    See  Costs,  II.,  VH. 
Sewerage.  See  Metropolis  Management, 

DIVISIBLE  CONTRACT. 
See  Common  Carrier,  I. 

DOCUMENTS. 
Inspection  of.  See  Insurance,  Marine,  V. 

DUTIES,  WHARFAGE. 
See  Crown. 


ELECTION. 

See  Quo  Warranto.    Poor,  Guardians 
qf.    Quarter  Sessions,  IV. 

ENFRANCHISEMENT. 
See  Copyhold. 

ENLARGEMENT  OF  TIME. 
See  Arbitration, 

EQUITABLE  GROUNDS. 

Defence  on.    See  Defence  on  Eqtdlable 
Grounds. 

ERROR. 

Error  will  lie  on  a  judgment  in  a 
special  case  stated  on  an  interpleader 
issue.    Gumm  v.  TSfrie,  298. 

See  also  Trial  for  Felony,  V. 

ESCAPE. 
See  Bankn^t,  I. 

ESTOPPEL. 

I.  The  estoppel  against  a  bailee  from 
disputing  the  title  of  his  bailor,  and 
setting  up  a  jus  tertii,  ceases  when  the 
bdlment  on  which  the  estoppel  is 
founded  is  determined  by  what  is  equi- 
valent to  an  eviction  by  title  para- 
mount:— it  is  not  enough  that  the 
bailee  has  become  aware  of  the  title  of 
a  third  person,  or  that  an  adverse  claim 
is  made  upon  him,  so  that  he  may  be 
entitied  to  an  interpleader.  Biddue  v. 
Bond,  225. 

II.  Goods  of  12.  were  seized  by  the 

Elaintiff  under  a  distress  for  rent  of  a 
ouse  alleged  to  have  been  demised  by 
the  plaintm  to  H.and  were  delivered  by 
the  plaintiff  to  the  defendant  to  sell  as 
his  auctioneer.  When  the  sale  was 
about  to  be^^n  B.  served  a  notice  on 
the  defendant  that  the  distress  was  vend, 
and  requiring  him  not  to  sell,  or,  if  he 
sold,  to  retain  the  proceeds  for  him. 


EXAMINATION,  &c. 


EVICTION,  &c. 


1017 


The  defendant  sold  the  goods,  but  re- 
fosed  to  pay  over  the  proceeds  to  the 
pbiintiff,  and  defended  an  action  by  the 
plaintiff,  relying  on  the  right  and  by 
the  authority  of  R.  The  distrrss  was 
void  and  tortious,  as  the  relation  be- 
tween the  plaintiff  and  R,  was  not  that 
of  landlord  and  tenant;  but  although 
the  plaintiff  was  a  wrong  doer,  there 
was  no  fraud  on  his  part,  and  he 
thought  he  had  a  right  to  distrain. 
Held,  that  the  defendant  might  set  up 
the  jus  tertii  of  R,  as  an  answer  to  the 
action.    Id. 

III.  Where  one  of  three  co-executors 
to  whom  land  was  devised  in  trust  agreed 
with  the  others  to  pay  a  rent  for  it  and 
entered  into  possession  and  paid  rent : 
Held»  that  the  two  might  distrain  for 
rent  in  arrear ;  and«em6/e,  ^erBlackbum 
J.,  that  the  one  was  estopped  from  de- 
nying that  he  was  tenant.  Cotpper  v. 
Fletcher,  464. 


EXAMINATION  OF  ARBITRATOR. 
See  Arbitratiofi,  II. 

EXCLUSIVE  JURISDICTION. 
See  Borough, 

EXEMPTION  FROM  TOLLS. 
See  Tolls,     Crowny  Prerogative  of. 


EXPENSES. 

In  relation  to  sewerage.    See  Metro^ 
polis  Management, 

Relating  to  highway.  SaeCosts,  11.,  VII. 

Under  Public  Health  Act.    See  Public 
Health. 

EXTRADITION. 

I.  The  Extradition  Act  between  this 
country  and  the  United  States  of  Ame- 
rica, 6  &  7  Vict.  c.  76.,  following  the  lan- 
guage of  a  treaty  between  them,  enacts 
that  all  persons ''  charged  with  the  crime 
of  muroer,  or  assault  mik  intent  to  com- 
mit murder,  or  with  the  crime  of  piracy, 
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or  arson,  or  robbery,  or  forgery,  or  the 
utterance  of  forged  paper/'  mav  be  de- 
livered up  to  justice  :  Held,  that  this 
must  be  understood  to  mean  such  acts 
as  amount  to  any  of  those  offences  ac- 
cording to  the  law  of  England  and  the 
general  law  of  the  United  States,  and 
does  not  comprise  offences  which  are 
only  such  by  the  local  legislation  of 
some  particular  state  of  the  American 
Union.    In  re  Windsor,  522. 

II.  A.  B,  was  paying  teller  of  a  bank 
at  Nino  York,  and  as  such  was  account- 
able for  the  cash  at  the  bank.  He  kept 
the  usual  paying  teller's  book  called  the 
proof  book,  and  proved  his  cash  by  it 
every  day.  From  this  book  the  general 
bookkeeper  took  his  figures  to  shew  the 
condition  of  the  bank  on  the  general 
ledger  from  day  to  day.  The  book  in 
question  was  one  of  the  books  of  ac- 
count of  the  bank,  and  the  pronerty  of 
the  bank.  In  it  he  entered  by  tne  pay- 
ing teller  from  the  receiving  teller's 
books,  or  from  the  lists  of  deposits,  the 
money  received  each  day,  and  also  the 
amounts  paid  out  by  the  paying  teller, 
or  amounts  for  which  the  bank  was  re- 
sponsible each  day.  The  proof  book 
also  contained  a  statement  of  the  assets 
of  the  bank  in  coin  and  cash,  so  that  the 
proof  books  should  each  shew  each  day 
the  exact  amount  of  money  in  the  bank. 
A.  B,  falsely  and  with  intent  to  defraud 
entered  a  certain  sum  in  this  book  as 
assets  of  the  bank  :  Held  that  this  was 
not  a  forgery  by  the  law  of  England  or 
the  general  law  of  the  United  States, 
and  therefore  that  he  could  not  be  given 
up  under  The  Extradition  Act,  6&  7 
Vict,  c,  76.    Id. 

EVICTION  BY  TITLE  PARA- 
MOUNT. 

See  Estoppel,  I. 

FAIRS. 

See  Markets. 

FALSE  RETURN. 
See  Bankrupt,  I. 
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FORGERY. 


FELONY,  TRIAL  FOR. 
See  Trial  for  Felony. 

FIRM. 

Change  of  persons  constituting.     See 
Company,  Joint  Stock,    Guarantee. 

FLOATING  BRIDGE. 
See  Tolls. 

FOREIGN  LAW. 

I.  The  rights  of  parties  to  a  contract 
are  to  he  judged  of  by  that  law  which 
they  intended,  or  rather  by  which 
they  may  justly  be  presumed  to  have 
bound  themselres.  Lloyd  v.  Guibert 
and  others,  100. 

II.  A  party  who  relies  upon  a  right 
or  an  exemption  by  foreign  law,  is 
bound  to  bring  that  law  properly  before 
the  Court,  and  to  establish  it  in  proof, 
otherwise  the  Court,  not  being  autho- 
rised to  notice  such  law  without  judicial 
proof,  must  proceed  according  to  the 
law  of  England,    Id. 

III.  Where  a  contract  of  affreight- 
ment does  not  provide  otherwise,  there, 
as  between  the  parties  to  such  contract, 
in  respect  of  sea  damage  and  its  inci- 
dents, the  law  of  the  ship  should 
govern.    Id. 

IV.  The  plaintiff,  a  British  subject 
at  a  Danish  West  India  Island,  char- 
tered a  ship  belonging  to  the  defend- 
ants, who  were  French^  for  a  voyage 
from  St.  Marc,  in  Haiti,  to  Havre, 
London  or  Liverpool,  at  the  charterer's 
option,  he  knowing  that  the  ship  was 
French.  The  charter  party  was  entered 
into  by  the  master  in  pursuance  of  his 
general  authority  as  such,  and  not  by 
any  special  authority  from  the  owners. 
The  plaintiff  shipped  a  cargo  at  Si^ 
Mfuc  for  lAviTpooL  On  lier  voyage 
the  t^lii]i  sustaineil  damage  /ram  a 
^t^rJn,  which  coinpdlt^d  her  lo  put  into 
n  Portu^neii&  port.  'Ill ere  the  master 
isropcrly  borrowed  money  upon  Imt* 
I  binary  of  ibr  sliip,  freight,  nnil  CiirgOf 


and  repaired  her,  and  she  proceeded 
with  the  cargo  and  arrived  safe  atXto«r- 
pool.  The  bondholder  proceeded  in  the 
Court  of  Admiralty  against  the  ship, 
freight,  and  cargo,  which  being  insuf- 
ficient to  satisfv  the  bond,  he  sued  the 
defendants  as  snipowners  to  indemnify 
him  for  the  deficiency.  The  defendants 
abandoned  the  ship  and  freight  in  such 
a  manner  as  by  the  French  law  absolved 
them  from  liability.  Held,  by  the  Court 
of  Queen's  Bench,  and  affirmed  by  the 
Exchequer  Chamber,  that  the  plaintiff 
was  not  entitled  to  recover,  because  the 
French  law,  as  being  that  of  the  ship, 
governed  the  case.    Id. 

FORGERY. 
See  Extradition. 


FRAUDS. 

Statute  of. 

I.  In  order  to  satisfy  the  Statute  of 
Frauds,  29  Car,  2.  c.  3.  s.  17.,  there 
must  be  an  acceptance,  and  actual  re- 
ceipt of  the  goods,  or  part  of  them, 
with  the  consent  of  the  vendor,  and  if 
before  such  acceptance  the  vendor  re- 
scinds the  contract,  the  assignees  of  the 
buyer  in  the  case  of  his  bankruptcy  can- 
not claim  them.  Smith  tmd  another, 
assignees  of  John  fViUden  the  Younger, 
V.  Hudson,  431. 

II.  Semble,  If  the  assignees  do  any 
act  to  accept  the  goods  it  will  take  the 
case  out  of  the  statute.    Id. 


FRAUDULENT  PREFERENCE. 

^ee  Bankrupt,  IV.,  Y, 

FREIGHT. 

In  December  1856,  S.  ^  R,  of  London, 
owners  of  the  ship  8.,  mortgaged  it  to 
the  plaintiff  to  secure  the  repayment  of 

2500^,  and  assigned  to  him  all  the 
freights,  earnings,  gains,  profits  and 
advantages  to  be  madf,  earned  and 
gotten  by  the  ship,  and  authorised 
htm  to  demand  and  recover  all  sums 
due  far  freight  and  earnings  of  the  ship. 
At  this  time  the  S,  wan  under  charier- 


FREIGHT. 

party  to  sail  to  Cvha  and  back,  which 
voyage  she  performed,  and  on  her  ar- 
rival in  England  in  1857,  default  hav- 
ing been  made  in  payment  of  the  2500/., 
the  plaintiff  put  a  stop-order  on  the 
freight,  whereupon  8.  ^  F.  agreed  that 
the  future  freight  should  be  paid  to 
him,  and  the  captain  was  informed  of 
this  arrangement.  In  October,  1857, 
the  S.  was  under  charier  to  carry  a 
cargo  of  coals  to  the  West  Indies,  and 
S.  ^  F.  arranged  with  I.  Bf  Co.,  of 
London,  merchants,  for  a  purchase  of 
timber  at  Af.,  in  Cuba,  to  be  supplied  by 
T.  Sf  Co,,  and  to  be  sent  home  in  the 
S,,  and  for  payment  of  which  L  Sf  Co, 
had  given  a  letter  of  credit  on  M,  fy  Co., 
of  Havannah,  undertaking  to  accept 
their  drafts  for  the  cost  of  the  cargo, 
upon  presentation  against  the  shipping 
documents  to  be  forwarded  to  i.  4-  Co, 
Owing  to  delay  in  the  outward  voyage, 
T.  4*  Co,  disposed  of  the  timber  they 
had  appropriated  as  the  5.'s  cargo,  and 
when  she  reached  M,  there  was  no 
cargo  readv.  The  captain,  however, 
purchased  through  T.  4-  Co.,  a  cargo  on 
account  of  his  owners,  and  on  its  being 
received  on  board  gave  to  T.  4-  Co,  a 
bill  of  lading,  in  part  printed,  by  which 
he  bound  himself  to  deliver  "  in  the  like 
good  order  in  the  said  port,  or  in  such 
other  my  manifest  may  appoint,  to 
order who  • on  faithful  de- 
livery thereof  being  shewn  shall  pay  me 

for  freight  and  conveyance ."     T. 

4*  Co,  sent  an  invoice  to  M,  4  Co., 
which  stated  that  the  goods  were 
shipped  "  by  order  of  M.  4-  Co.,  of 
Havannah,  and  for  account  of  lisk  of 
whom  it  may  concern."  3f.  4*  Co.  paid 
the  amount  of  the  invoice  in  their  ac- 
count with  T.  4-  Co.,  and  drew  on  /.  4- 
Co.  for  the  amount,  and  sent  the  bill  of 
lading  to  them.  I.  4*  Co,  refused  to 
honour  the  bills,  and  in  consequence 
M,  4*  Co.  arranged  with  the  defendant 
to  accept  and  take  them  up  for  the 
honour  of  the  drawer,  which  he  did, 
receiving  at  the  same  time  from  I.  4*  Co. 
the  bill  of  lading  indorsed  in  blank  by 
T.  4'  Co.  S.  4'  F.  became  bankrupts. 
Upon  an  interpleader  issue,  which 
raised  the  question  whether  the  plain- 
tiff was  legally  or  equitably  entitled  to 
any  freight  as  against  the  defendant: 
Held,  affirming  the  judgment  of  the 


FRIENDLY  SOCIETY.    IblD 

Queen's  Bench,  that  the  plaintiff  was 
entitled  to  freight  under  the  assign- 
ment.    Gumm  V.  l)/rie,  298. 

FRIENDLY  SOCIETY. 

A  friendlv  Society  was  established 
in  1832  under  the  Acts  then  'in  force 
relating  to  friendly  Societies.  In  1868 
its  rules  were  amended,  and  were  cer- 
tified by  the  registrar  under  stat.  18  &  19 
Vict,  c,  63.  Rule  1  mentioned  its  name 
and  place  of  business  at  No.  106,  Duke 
Street,  Liverpool.  By  rule  92,  no  new 
rule  shall  be  made  nor  any  of  the  rules 
"  amended,  altered,  or  rescinded,  unless 
with  the  consent  of  a  majority  of  the 
members  present  at  a  general  meeting 
of  the  Society  specially  called  for  that 
purpose.  (Sects.  25  and  270"  By  rule 
93,  in  case  of  any  alteration  in  the  place 
of  meeting,  written  notice  shall  be  sent 
to  the  Registrar  of  Friendly  Societies, 
&c.  (Sect.  28.)  In  1865  the  annual 
general  meeting  of  the  Society  was  held 
in  Manchester,  and  on  the  same  day 
and  at  the  same  place  a  special  general 
meeting  was  held  for  the  purpose  of 
rescinding  the  existing  rules  and  making 
new  ones.  These  meetings  were  con- 
vened by  the  president  and  secretary. 
Resolutions  were  passed  at  the  special 
general  meeting  rescinding  the  existing 
rules  and  making  new  rules,  by  one  of 
which  the  committee  were  empowered 
to  change  the  principal  office  of  the 
Society,  either  occasionally  or  perma- 
nently, should  the  interest  of  tne  So- 
ciety seem  to  require  it.  Upon  appli- 
cation for  a  rule  for  a  mandamus  to  the 
Registrarof  Friendly  Societies  to  certify 
the  new  rules,  he  stated  that  he  refused 
because  he  was  of  opinion  that,  until 
the  place  of  meeting  of  the  Society  was 
by  a  resolution  of  the  Society  at  a  proper 
meeting  called  for  that  purpose  changed 
from  Liverpool,  no  meeting  of  the  So- 
ciety elsewhere  than  in  Liverpool  could, 
conformably  to  law,  make  new  or  alter 
the  existing  rules  of  the  Society,  and 
that  in  the  notice  convening  the  meeting 
and  the  rules  passed  there  divers  mat- 
ters seemed  to  him  in  point  of  law 
objectionable,  and  he  referred  to  them. 

Held,  that  an  alteration  in  the  place 
of  meeting  could  only  be  made  at  a 
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GAME. 


GUARANTEE. 


meeting  of  the  Society  legally  convened^ 
and  therefore  the  rules  made  at  the 
meeting  summoned  by  the  president 
and  secretary  at  Manchester  were  void. 
The  Queen  v.  John  Tidd  Pratt,  Esq., 
672. 

GAME. 

I.  Stat.  1  &  2  FT.  4.  c.  32.  s.  3.  subjects 
a  person  killing  or  taking  birds  of  game 
during  certain  seasons  of  the  year  to  a 
penalty  not  exceeding  iZ.  for  every  head 
of  game  killed  or  taken.  Sect.  23  sub- 
jects persons  killing  or  taking  game,  or 
using  any  dog,  &c.,  for  the  purpose  of 
searching  for  or  killing  or  taking  game, 
without  a  certificate,  to  a  pensdty  not 
exceeding  51  Held,  that  the  penalties 
in  the  two  sections  are  cumulative,  and 
therefore  a  person  using  an  instrument 
for  taking  a  bird  of  game  without  a 
certificate  out  of  season  was  liable  to  a 
penalty  under  sect.  23.  Saunders,  ap- 
pellant, Baldy,  respondent,  791. 

II.  Trespass  in  search  of.  See  TVe^- 
pass,  II. 

GATES. 

Negligence  of  railway  Company  respect- 
ing.   See  Action,  ll. 

GENERAL  AVERAGE. 

See  Insurance^  Marine,  IV. 

GILBERT'S  ACT. 
Union  under.    See  Lunatic,  II. 


GOODS. 

Contract  for  sale  of.    See  Measure  of 
Damages. 

Non-delivery  of.    See  Measure  qf  Da^ 
mages. 

Receipt  of.    See  Bankrupt,  VI.,  VII., 
Vlfl. 


GRANT. 

Discharge  of  condition  in .    See  Copg* 
hold. 


GUARANTEE. 

The  Mercantile  Law  Amendment  Act, 
1856,  19  &  20  Vict,  c.  97.,  enacts,  sect 
4,  "No  promise  to  answer  for  the  debt, 
default,  or  miscarriage  of  another  made 
to  a  firm  consisting  of  two  or  more  per- 
sons, or  to  a  single  person  tradiog 
under  the  name  of  a  firm,  and  no  pro- 
mise to  answer  for  the  debt,  default,  or 
miscarriage  of  a  firm  consisting  of  two 
or  more  persons,  or  of  a  single  person 
trading  under  the  name  of  a  firm,  shall 
be  binding  on  the  person  making  such 
promise  in  respect  of  anything  done  or 
omitted  to  be  done  after  a  change  shall 
have  taken  place  in  any  one  or  more  of 
the  persons  constituting  the  firm,  or  in 
the  person  trading  under  the  name  of  a 
firm,  unless  the  intention  of  the  parties, 
that  such  promise  shall  continue  to  be 
binding  notwithstanding  such  change, 
shall  appear  either  by  express  stipula- 
tion or  oy  necessary  implication  from 
the  nature  of  the  nrm  or  otherwist." 
The  following  guarantee  was  given  to  a 
banking  firm : — "  In  consideration  that 
you  have  at  our  instance  and  request 
consented  to  open  an  account  with  Uie 
firm  of  G,  W.  ^  W.  J.  HdU,  ship- 
builders, Monkwearmouth  Shore,  we  and 
each  of  us  do  hereby  guarantee  the  pay- 
ment to  you  of  the  moneys  that  at  any 
time  may  become  due,  not  exceeding  five 
thousand  pounds,  6000/.,  such  payment 
by  us  not  to  be  made  at  a  shorter  date 
than  12  months  from  this  date." 

1.  Held,  that  this  guarantee  did  not 
come  within  the  proviso  in  that  section, 
as  it  did  not  appear  either  by  express 
stipulation  or  necessary  implication  that 
the  guarantee  was  to  continue  notwith- 
standing a  change  in  the  persons  con- 
stituting the  firm. 

2.  Semblcj  that  the  above  enactment 
did  not  effect  any  alteration  in  the  then 
existing  law.  Backhouse  and  others  v. 
/.  C.  Hall,  607. 

GUARDIANS  OP  POOR. 
See  Poor,  Guardians  qf> 

HEALTH. 

See  Public  Health. 


HIRING. 


INNOCENT. 
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HIRING. 

Or  rentiDg    teDemeDt,  settlement  by. 
See  Rate,  Poor,  III.,  IV. 

HIGHWAY. 

Board.    See  Quarter  Sessions,  IV. 

District.    See  Costs,  II.,  VII. 

Expenses  in  relation  to.    See  Costs,  IL> 
VIL 

Order  for    repair  of.      See   Company, 
Railway,  II.,  III. 

Railway  crossing  on  level.    See  Action, 
II. 

HOLDER  OF  CHEQUE. 
Innocent.    See  Cheque. 

IMPLIED. 
Covenant.    See  Covenant,  I. 

INCOMPETENT  WITNESS. 
See  Trial  for  Felony,  V. 

INDEMNITY, 
For  costs.    See  Costs,  III. 

INDICTMENT. 
See  Costs,  II.,  V.    Nuisance,  II. 

INEQUALITY. 

Between  different  classes  of  creditors. 
See  Arrangement,  Deed  qf, 

INFORMATION. 

Leading  to  apprehension. 

The  defendant  published  a  handbill 
stating  that  watches  and  jewellery  de- 
scribed therein  had  been  stolen  from 
his  shop,  and  that  a  reward  of  250/. 
would  be  given  to  any  person  who 
would  give  such  information  as  should 


lead  to  the  apprehension  and  conviction 
of  the  thief  or  thieves.  The  burglary 
was  committed  on  the  6th  February ;  on 
the  14th  R,  brought  one  of  the  watches 
to  the  shop  of  the  plaintiff,  a  watch- 
maker, who  gave  information  to  the  de- 
fendaiit,  upon  which  22.  was  taken  into 
custody  as  a  receiver.  While  in  cus- 
tody he  told  the  police  that  the  thieves 
would  be  found  at  a  certain  house, 
where  two  of  them  were  apprehended, 
and  the  third  subsequently,  and  the 
three  were  convicted  of  the  burglary. 
In  an  action  to  recover  the  reward: 
Held,  per  Mellor  and  Shee  JJ.,  Black- 
bum  J.  dubitante,  that  the  information 
given  by  the  plaintiff  was  not  too  remote 
from  the  apprehension  and  conviction 
of  the  thieves,  and  that  it  was  properly 
left  to  the  jury  whether  it  led  to  their 
apprehension  and  conviction  within  the 
meaning  of  the  handbill.  Tamer  v. 
Walker,  871. 

INNOCENT. 

Holder  of  cheque.    See  Cheque. 

INSPECIION. 
Of  documents.    See  Insurance,  MarinCt 

INSURANCE. 
Life. 

In  an  action  on  a  policy  of  insurance 
one  of  the  questions  put  as  the  basis  of 
the  proposal  was,  whether  the  deceased 
had  ever  been  afflicted  with  or  had  any 
symptoms  of  any  complaint.  The  de* 
fendant  having  pleaded  that  Ihis  was 
untrue,  as  the  deceased  had  had  disease 
of  the  stomach,  the  Court  compelled 
the  defendant  to  deliver  to  the  plaintiff 
particulars  of  those  symptoms.  Mar- 
shaU  V.  The  Emperor  Ltfe  Asurance  So- 
ciety, 886. 

Marine. 

L  Where  the  master  of  a  ship,  whose 
cargo  consisted  of  timber  and  wood 
goods,  cleared  out  and  sailed  from  a 
British  port  of  North  America  for  a  port 
in  the  United  Kingdom,  with  part  of  the 
cargo  on  deck,  in  violation  of  The  Cus- 
toms Consolidation  Act,  1853, 16  &  17 
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INStjfeANCE. 


INTENTION. 


Vict.  c.  107.  ss.  170,  171, 172  :  held,  by 
the  Queen's  Bench,  and  affirmed  by  the 
Exchequer  Chamber,  that  this  did  not 
vitiate  a  policy  of  insurance  by  the  owner 
of  the  ship  and  cargo,  unless  at  the  time 
of  the  insurance  he  was  privy  to  the  act. 
Wilson  Y,  Rankin,  208. 

XL  Where  on  such  a  voyage  the  whole 
of  the  cargo  on  freight  was  stowed  below 
deck,  but  the  captain  took  on  deck  a 
ouantity  of  spars  and  other  articles  for 
the  owner,  with  the  object  of  saving 
expense  in  obtaining  the  materials  ne- 
cessary for  refitting  the  vessel  after  the 
voyage :  held  a  violation  of  the  statute. 
Id. 

III.  A  ship  sailing  upon  such  a  voyage, 
without  having  obtained  a  certificate  of 
having  clearea  out  with  no  deck  cargo 
on  board,  is  not  a  statutory  unseawor- 
thiness. Id, 

IV.  A  ship  insured  in  a  valued  policy, 
having  sustained  damage  such  as  to  re- 
quire repairs,  put  into  Falmouth  on  the 
12th  November  for  that  purpose.  She 
was  there  moored  with  part  of  her  cargo 
on  board,  the  residue  having  been  taken 
on  shore.  After  the  repairs  were  com- 
menced and  before  they  were  completed 
she  was,  on  the  2nd  December,  sunk  by 
a  peril  of  the  sea,  and  lay  submerged 
with  the  portion  of  the  cargo  on  board, 
until  raised  by  the  ship's  agents.  On 
the  arrival  of  the  ship  the  master  ap- 
pointed B.  her  agent,  and  on  the  day 
after  she  sank  A,  arrived  at  Falmouth 
with  full  authority  from  the  assured  to 
act  for  him  in  all  matters  concerning 
the  ship  as  according  to  the  best  of  his 
judgment  would  be  best  for  all  con- 
cerned. A,,  having  come  to  the  con- 
clusion that  it  would  cost  more  to  raise 
and  repair  her  than  she  would  be  worth 
when  repaired,  gave  notice  of  abandon- 
ment to  B.  on  the  4th  December,  and  on 
the  same  day  the  captain,  by  the  instruc- 
tion  oi  A.,  gave  notice  to  the  brokers 
who  had  effected  the  policy,  who  on  the 
9th  December  gave  notice  to  the  under- 
writer.   Held : 

1.  By  Blackburn  and  Shee  J  J.,  and 
affirmed  by  the  Exchequer  Chamber, 
that  there  was  no  absolute  total  loss. 

2.  By  Blackburn  J.,  dissentiente  Shee 
J.,  and  affirmed  by  the  Exchequer  Cham-  i 


ber,  Martin  B.  and  Willes  J.  thinking 
the  facts  of  the  case  insufiBciently  stated 
to  enable  the  Court  to  pronounce  judg- 
ment, that  in  determining  the  question 
of  constructive  total  loss  it  was  material 
to  take  into  the  account  the  liability,  if 
any  such  existed,  of  the  cargo  and  freight 
to  make  general  average  contribution 
towards  the  expenses  of  the  ship, 

3.  By  Shee  J.,  Blachhum  J.  giving  no 
opinion,  and  semble  by  the  Exchequer 
Chamber,  that  if  this  was  such  a  state 
of  things  as  would  constitute  a  total 
loss,  the  notice  of  abandonment  was 
given  in  time.  W.  Kemp,  executor  qf 
E.  Kemp,  v.  HaUiday,  723. 

y.  In  an  action  on  a  policy  of  marine 
insurance  for  a  constructive  total  loss, 
the  defendant  is  entitled,  both  under 
the  old  practice  and  the  statute  14  &  15 
Vict,  c.  99>  8.  6.,  to  an  inspection  of  all 
papers  in  the  possession  of  the  plaintiff 
relative  to  the  matters  in  issue,  including 
letters  between  the  captain  and  the 
plaintiff.  Rayner  and  another  v.  RUson, 
888. 

INTENTION. 
To  defraud.    See  Bye  Law, 

INTERESl'ED, 

Justice  of  the  peace.    See   Cowqmmy, 
Railway,  II. 

INTERFERENCE. 
With  watercourse.    See  Action,  I. 

INTERPLEADER. 

See  Freight, 

INTERROGATORIES. 

I.  Interrogatories  under  The  Common 
Law  Procedure  Act,  1854,  17  &  18  Vict. 
c.  125.  ss.  5i,  52.,  will  only  be  allowed 
in  support  of  a  cause  of  action  shewn  to 
the  Court,  and  will  be  refused  where 
their  object  is  to  ascertain  what  the 

Elaintiff's  cause  of  action  is,  or  whether 
e  has  any.     Morris  and  another  v. 
Elizabeth  Parr,  203 


IRREMOVABILITY. 


JUDICIAL. 
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IL  Semble,  that  the  Courts  have  pawer 
to  allow  interrogatories  to  be  adminis- 
tered before  declaration.  Id, 

III.  Jn  an  action  on  common  counts 
brought  by  surviving  partners,  to  which 
the  defendant  pleaded  a  settlement  of 
accounts  with  tne  deceased  partner,  and 
receipt  of  a  bill  of  exchange  by  him  ac- 
cording to  the  terms  of  that  settlement, 
interrogatories  under  The  Common  Law 
Procedure  Act,  17  &  18  Vict,  c,  125. 
s.  51,,  may  be  put  to  the  defendant  as 
to  the  particulars  of  that  settlement, 
and  the  time  when  and  the  place  where 
it  was  entered  into.  Hawkins  and  another 
V.  Carr,  Parsons  and  another  v.  Carr, 
995. 

rV.  The  same  in  an  action  against 
the  same  defendant  by  the  executors  of 
the  deceased  partner.  Id, 

IRREMOVABILITY. 
See  Residence,  U, 

INVALID  DEED. 
Of  assignment.    See  Bankrupt,  1. 11. 

INVENTION. 

Letters  Patent  for.    See  Letters  Patent 
for  Invention. 

JOINT  STOCK  COMPANY. 

See  Company,  Joint  Stock, 


JOINT  TENANT. 

One  of  two  joint  tenants  may  demise 
his  part  to  the  other  with  the  usual 
incidents  of  a  reversion  arid  right  to 
distrain.     Cowper  v.  Fletcher,  464. 

JUDGE. 

Discretion  of.    See  Trial  Jor  Felony,  I., 
II.,  III.,  V. 

Order  of.    See  CostSf  IX. 


JUDICLVL. 
Act.    See  Bankrupt,  III. 
Notice.    See  Foreign  Law,  II. 

JURISDICTION. 
See  Quarter  Sessions,  II. 
Exclusive.    See  Borough, 

JURY. 

Carrying  about  in  carts.    See  Trial  for 
Felony,  IV. 

Discharge    of,    without    verdict.     See 
Trial  for  Felony,  I.,  II.,  V. 

Refreshment  to.    See  Trial  for  Felony, 

in. 

See  also  Libel, 

JUS  TERTII. 
See  Estoppel,  I. 

JUSTICE. 
Of  the  peace.    See  Company,  Railway^ 


n  the  p( 

II.,  m 


Libel,    Mandamus. 

JUSTIFICATION. 
See  Libel. 


LADING. 
Bill  of.    See  Freight, 

LAND. 

Compulsory  power  of  taking.  See  Local 
Oovemment. 

Used    for  purposes  of   asylum.      See 
Lunatic, 

LANDS  CLAUSES  CONSOLIDA- 
TION  ACT. 

See  Local  Government.    Company,  Rail- 
way, II. 
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LAW. 


LIGENCB. 


LAW. 

Foreign.    See  Foreign  Law. 

LETTERS  PATENT  FOR  INVEN- 
TION. 

Letters  patent,  in  the  usual  form,  for 
an  invention^  whereby,  on  the  prayer  of 
the  patentee,  the  Crown  of  its  "  special 
grace,  certain  knowledge,  and  mere 
motion,"  grants  to  him  "  special  licence, 
full  power,  sole  privilege  and  authority 
to  "  make,  use,  exercise  and  vend''  the 
invention,  and  ••  enjoy  the  whole  profit, 
benefit,  commodity  and  advantage  from 
time  to  time  coming,  growing,  accruing, 
and  arising  by  reason  of  the  said  inven- 
tion," and  prohibits  *'all  and  every 
person  and  persons,  bodies  politic  and 
corporate,  and  all  other  our  subjects 
whatsoever,  of  what  estate,  quality, 
degree,  name  or  condition  soever," 
directly  or  indirectly,  from  making, 
using  or  practising  the  same  *'  without 
the  consent,  licence  or  agreement"  of 
the  patentee,  with  the  condition  that 
the  patentee  should  supplv  articles  of 
the  invention  for  the  use  of  the  Crown, 
at  and  upon  such  reasonable  prices  and 
terms  as  should  be  settled  bv  the  offi-> 
cers  of  the  Crown  requiring  them ;  and 
that  the  letters  patent  should  be  '*  taken, 
construed  and  adjudged  in  the  most 
favourable  and  beneficial  sense  for  the 
best  advantage  of  the  patentee,  do  not 
preclude  the  Crown  from  the  use  of  the 
invention  protected  bv  the  patent,  even 
without  the  assent  of  or  compensation 
made  to  the  patentee.  Feather,  suppliant, 
v.  The  Queen,  257. 

LEVEL. 

Railway  crossing   highway  on.     See 
Actum,  II. 

LIBEL. 

Case  for  printing  and  publishing  the 
following  libel.  "  N.  E.  Railway  Com- 
pany, Caution.  J.  A."  (the  plaintifif) 
*'  was  charj^ed  before  the  magistrates  at 
D.  for  ridmg  in  a  train  from  L.,  for 
which  his  ticket  was  not  available,  and 
refusing  to  pay  the  proper  fare.    He 


was  convicted  in  the  penalty  of  9'.  U>  lOdL 
including  costs,  or  three  weeks  im- 
prisonment." Plea,  alleging  a  sum- 
mary conviction  adjudging  the  plaintiff 
to  forfeit  IL  and  8i.  1«.  lOd.  costs,  and 
on  nonpayment  and  in  default  of  distress 
the  plaintiff  to  be  imprisoned  for  three 
weeks,  which  conviction  at  the  time  of 
the  doing  by  the  plaintiff  of  what  was 
complained  of  was  in  full  force.  Repli- 
cation, setting  out  the  conviction,  by 
which  the  period  of  alternative  imprison- 
ment was  fourteen  days.  Rejoinder, 
that  the  conviction  was  described  wiUi 
substantial  accuracy  and  truth  as  well 
in  the  libel  as  in  the  plea.  Upon  de- 
murrer: Held, 

1.  That  the  difference  between  the 
conviction  and  the  statement  of  it  pulj- 
lished  by  the  defendants  did  not  make 
the  latter  in  law  libellous. 

2.  That  it  was  a  question  for  the  jury 
whether  the  statement  of  the  conviction 
in  the  declaration  was  substantially 
true. 

3.  That  the  plea  was  good  without 
alleffing  that  the  conviction  was  in  force 
at  the  time  of  pleading.  Alegander  v. 
The  North  Eastern  BaUway  Cmnpany, 
340. 

LICENCE. 
Pilot's.    See  PHot, 

LIFE  INSURANCE. 
See  Insurance,  lAfe. 

UMITED  LUBILITY. 
See  Company,  Joint  Stock. 

LIQUIDATORS. 
See  Joint  Stoch  Company. 

LOCAL. 

Act.    See  Small  Tenements.  Rate,  Poor, 
II. 

Action.    See  Action,  IV. 

Board.  See  Local  Gooemmeii/.  Actian,L 

Government. 

By  The  Local  Government  Act,  1858, 


LORD'S  DAY. 


LUNATIC. 
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21  Si  22  Vict.  c.  98.  s.  75.,  the  Secretary 
of  State,  upon  petition  of  the  Local  Board 
of  Health  and  after  inquiry,  mav  hy 
provisional  order  empower  that  Board 
to  put  in  force  with  reference  to  the 
land  referred  to  in  the  order  the  powers 
of  The  Lands  Clauses  Consohdation 
Act,  1845,  8  &  9  Vict,  c.  18.,  with  res- 
pect to  the  purchase  and  taking  of  land 
otherwise  tnan  hy  agreement ;  hut  the 
provisional  order  so  made  shall  he  of 
no  validity  unless  it  has  heen  confirmed 
hy  Act  of  Parliament ;  and  it  shall  be 
lawful  for  the  Secretary  of  State,  as 
soon  as  conveniently  may  he,  to  obtain 
such  confirmation,  and  the  Act  confirm- 
ing such  order  shall  be  deemed  to  be 
a  public  general  Act.  Held,  that  such 
order  could  not  be  removed  by  certiorari 
in  order  to  be  quashed.  The  Queen  v. 
The  Hastings  Local  Board  of  Health, 
401. 

Legislation.    See  Extradition, 

LORD'S  DAY. 

Verdict  on. 

Quare,  whether  a  verdict  in  a  criminal 
trial  can  be  lawfully  taken  and  recorded 
on  the  Lord's  day?  JVinsor  v.  The 
Queen  (in  error),  143. 

See  also  Trial  for  Felony,  V. 

LOSS. 

See  Insurance,  Marine,  IV. 

Of  profit  from  resale.    See  Measure  qf 
Damages,  II. 

LOST  CHARTER. 
Presumption  of.    See  Borough, 

LUGGAGE. 

See  Common  Carrier,  11, 

LUNATIC. 

I,  ITie  Lunatic  Asylums  Act,  1853, 
IG  Ss  17  Ficf,  c.97'S.  35„  enacts,  that 
no  land*  or  bull  dings  purchased  or  ac- 
quired under  the  provisions  of  the  Act 


"  for  the  purposes  of  any  asylum,*'  (with 
or  without  any  additional  building 
erected  thereon),  shall  "  while  used  for 
such  purposes''  be  assessed  to  any  local 
rates  "  at  a  higher  value  or  more  im- 
proved rent  than  the  value  or  rent  at 
which  the  same  were  assessed  at  the 
time  of  such  purchase  or  acquisition." 
A  county  lunatic  asylum,  built  upon 
land  acquired  under  the  provisions  of 
stats.  8  &  9  Vict  c.  126.  and  16  Sc  17 
Vict.  c.  97*,  consisted  of  buildings  and 
of  land,  20  acres  of  which  were  laid  out 
as  a  garden,  and  30  acres  were  under 
cultivation  as  a  farm.  The  farm  and 
garden  were  cultivated  by  gardeners, 
who  were  part  of  the  establishment, 
assisted  by  the  patients,  and  the  result 
was  a  source  of  profit  arising  from  the 
sale  of  produce  not  required  for  the 
establishment.  The  committee  of  visi- 
tors acting  under  the  powers  contained 
in  sects.  42  and  43  of  stat.  16  &  17  Vict, 
c.  97.  admitted  other  pauper  lunatics 
than  those  belonging  to  their  county 
and  also  private  lunatics,  thereby  realis 
ing  considerable  profits.    Held, 

1.  That  this  was  an  asylum  within 
sect.  35  of  Stat.  16  &  17  Vict.  c.  97., 
and  therefore  rateable  only  at  the  value 
at  which  the  land  was  assessed  at  the 
time  of  its  purchase. 

2.  That  the  building  and  land  were 
"  used  for  the  purposes  of  an  asylum'* 
within  sect.  35,  the  primarv  object  of 
the  farm  and  garden  being  the  sanitary 
occupation  of  the  patients  with  a  view 
to  their  cure. 

3.  That  the  committee  of  visitors 
were  not  rateable  in  respect  of  the  pro- 
fits. The  Queen  v.  The  Overseers  of 
Fulboum,  451. 

n.  Where  a  parish  is  situate  in  a  Union 
formed  under  22  O.  3.  c.  83.,  Qilbert*B 
Act,  an  order  by  justices  under  The 
Lunatic  Asylums  Act,  16  &  17  Ftc^ 
c.  97.,  1853,  s.  97*,  for  the  expenses  in* 
curred  about  the  examination  of  the 
lunatic,  bringing  him  before  a  justice, 
and  hia  conveyance  to  the  asylum,  &c,, 
and  his  lodging,  cnnintenaneep  &c., 
there,  must  bo  made  on  the  guardians 
of  the  pari&h,  and  cannot  be  made  on 
the  guardians  of  the  Union  i  revere iDg 
the  judgment  of  the  Queen's  Bench, 
and  overruling  Reg^  v*  The  Inhabitants 
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MACHINERY. 


MASTER  OP  SHIP. 


qfBramley,  I  B.  ^  S,  732.  Leatham, 
Treasurer  of  Lunatic  Asylum,  ^c,  v.  The 
Visitor  and  Guardians  of  the  United 
Parishes  of  Bolton  le  Sands,  ^-c,  547. 

Pauper.    See  Quarter  Sessions. 


MACHINERY. 

See  Rate,  Poor,  I. 

MAINTENANCE. 
Order  of.    See  Quarter  Sessions,  III. 

MANDAMUS. 

Where  justices  dismiss  an  informa- 
tion on  the  ground  that  one  of  them  is 
disqualified  oy  interest  from  hearing  it, 
they  ought  not  to  state  a  case  under 
Stat.  20  &  21  Vict,  0.  43.,  as  the  remedy 
for  the  party  complaining  of  their  deci- 
sion is  by  mandamus  or  rule  under  stat. 
11  &  12  Vict,  c.  44.  s,  5.  The  Local 
Board  of  Health  for  the  District  of 
Wakefieldj  appts..  The  West  Riding  and 
Grimsby  Railway  Company,  respts. 
7%e  Queen  v.  William  Henry  Rawson  the 
younger,  Esq.,  and  another,  Justices  of 
the  West  Riding  of  Yorkshire,  794. 

See  Costs,  I.     Action,  III.     Friendly 
Society,    Public  Health, 

MARINE  INSURANCE. 
See  Insurance,  Marine. 

MARKET  VALUE. 

See  Measure  of  Damages. 

MARKETS. 

The  Markets  and  Fairs  Clauses  Act, 
1847,  10  &  11  Vict.  c.  14.  s.  13.,  enacts, 
that  "  after  the  market  place  is  open  for 
public  use  every  person  other  than  a 
licensed  hawker  who  shall  sell  or  expose 
for  sde  in  any  place  within  the  pre- 
scribed limits,  except  in  his  own  dwell- 
ing place  or  shop,  any  articles  in  res- 
pect of  which  tolls  are  by  the  special 


Act  authorized  to  be  taken  in  the  mar- 
ket, shall  for  every  such  offence  be  liable 
to  a  penalty."  Held,  that  in  order  to 
exempt  from  penalty  under  this  section, 
a  party  must  be  shewn  to  have  sold  the 
marketable  articles  in  what  is  really  his 
own  private  shop,  and  not  in  such  a 
way  as  to  constitute  a  different  market 
from  the  legal  one :  and  in  order  to 
determine  this  question  all  the  elements 
of  the  case  must  be  taken  into  conside- 
ration, although  not  one  of  them  alone 
might  be  conclusive  upon  it.  Pope, 
appellant,  WhaUey,  respondent,  303. 


MASTER  OF  SHIP. 

See  Pilot,  II.     Foreign  Law,  IV.    In- 
surance.  Marine,  I.,  II.,  IV. 


MEASURE  OF  DAMAGES. 

I.  In  an  action  against  a  railway  Com- 
pany for  die  nondelivery  of  arapery 
goods,  the  measure  of  damages  is  the 
price  at  which  the  goods  can  be  obtained 
in  the  market,  if  there  be  one  at  the 
place  and  time  at  which  they  ought  to 
have  been  delivered ;  if  not,  the  damages 
must  be  ascertained  by  taking  into  con- 
sideration, in  addition  to  the  cost  price 
and  the  expense  of  transit,  the  reason- 
able profit  of  the  importer.  O^Hanlan  v. 
The  Great  Western  Railway  Company, 
484. 

II.  On  the  Ist  April  the  plaintiff  and 
the  defendants,  who  were  cotton  brokers 
at  Liverpool,  entered  into  a  contract,  by 
which  the  defendants  agreed  to  sell  to 
the  plaintiff  500  piculs  China  cotton,  at 
I6fa.  per  lb.,  to  oe  delivered  in  August, 
guaranteed  fair.  On  the  25th  May,  the 
plaintiff  made  a  contract  to  sell  to  j^.  <^' 
A.  the  same  quantity  and  quality  of  cot- 
ton at  \9\d.  per  lb.,  to  be  delivered  in 
August.  It  is  the  practice  at  Liverpool 
for  purchasers  of  cotton  to  resell  bdfore 
the  time  for  delivery.  The  defendants 
had  not  fulfilled  their  contract  on  tho 
last  day  of  August :  on  which  day  the 
price  o\  cotton  was  ISjcf.  Iii  an  action 
for  breach  of  contract  whereby  the  plain- 
tiff was  incapacitated  from  performing 
his  contract  with  M.Sf  A.i  held,  that 
the  measure  of  damages  was  the  diffe- 
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rence  between  the  contract  price  and 
the  market  price  on  the  last  day  for  de- 
livery, and  that  the  plaintiff  was  not 
entitled  to  recover  damages  for  the  loss 
of  profit  from  that  contract.  WiUiams 
V.  Reynolds  and  another,  495. 

MEMORANDA. 

-Ht/ary  Vacation,  1865,  332. 
Trinity  Vacation,  1865,  783. 

MERCANTILE  LAW. 

See  Guarantee, 

METROPOLIS  MANAGEMENT. 

By  sect.  170  of  Tlie  Metropolis  Man- 
agement Act,  1855, 18  &  19  Vict,c,  120., 
the  Metropolitan  Board  of  Works  are 
directed,  in  apportioning  the  expenses 
of  the  Board  amongst  the  different  parts 
of  the  metropolis,  to  have  regard  to  the 
annual  value  of  the  property  "  in  the 
several  parts  of  the  metropolis,"  and,  in 
the  case  of  expenditure  on  works  of 
drainage,  to  the  benefit  derived  from 
such  expenditure  *'  by  the  several  parts 
of  the  metropolis  affected  thereby.**  By 
sect.  181,  the  money  necessary  to  dis- 
charge the  liabilities  of  the  Metropolitan 
Commissioners  of  Sewers  is  to  be  raised 
in  like  manner  as  the  expenses  of  the 
Board.  The  Metropolitan  Commissioners 
of  Sewers  had,  whilst  acting  under  the 
expired  statute,  11  &  12  Vict.  c.  112., 
borrowed  200,000/.,  out  of  which  they 
had  expended  67»000/.  on  drainage  works 
for  the  benefit  of  The  Surrey  and  Kent 
Sewerage District^yrhichhud  been  formed 
by  them  under  the  powers  given  in  sect. 
34  of  that  Act,  and  comprised  nineteen 
parishes  and  parts  of  parishes.  On  the 
passing  of  The  Metropolis  Management 
Act,  the  Metropolitan  Board  had  to  pro- 
vide for  the  payment  of  the  liabilities 
of  the  Metropolitan  Commissioners  of 
Sewers,  and,  acting  under  sects.  170, 181, 
they  apportioned  the  67>0O0/.  amongst 
the  parishes  in  The  Surrey  and  Kent 
Sewerage  District,  according  to  the  rate- 
able value  of  the  property  in  those  parishes 
respectively,  and  not  according  to  the 
proportion  of  the  sum  expended  in  them, 
or  to  the  benefit  derivea  by  them  res- 


pectively from  the  expenditure,  and  made 
a  rate  accordingly  upon  each  parish. 

1.  Held,  that  the  rate  so  made  was 
valid. 

2.  Quiere,  whether,  if  invalid,  as  being 
based  on  a  wrong  principle,  an  appeid 
would  lie  ?  Pew  and  others,  appellants. 
The  Metropolitan  Board  of  JVorhs,  and 
Collins  and  another,  respondents,  235. 

MINISTERIAL  ACT. 
See  Bankrupt,  III. 

MISCONDUCT,  PROFESSIONAL. 
See  Professional  Misconduct. 

MORTGAGE. 

See  Freiglit. 

MOVING,  TIME  FOR. 
See  Certiorari. 

MUSIC. 

See  Public  Entertainment. 

MUTINY  ACT. 

See  Tolls. 

NEGUGENCE. 
See  Action,  11. 

NEWGATE. 

See  Whitecross  Strc: :  7,  ison. 

NOMINAL  PROSECUTOR. 
See  Costs,  III. 

NON. 

Delivery  of  goods.  See  Measure  of 
Damages, 

Paymentof  rates,  commitment  for.  See 
Coldbath  Fields  Prison,  Whitecross 
Street  Prison, 

Repair  of  road.    See  Costs  II.,  VI. 

Suit.    See  Venue. 
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NOTICE. 


NOTICE. 

Judicial.    See  Foreiffn  Law,  II. 

Of  abandonment.    See  Insurance,  Ma- 
rine,  IV. 

NUISANCE. 

I.  When  statutory  powers  are  con- 
ferred under  circumstances  in  which  they 
may  be  exercised  with  a  result  not  caus- 
ing any  nuisance,  and  new  and  unfore- 
seen circumstances  arise  which  render 
the  exercise  of  them  impossible  without 
causing  one,  the  persons  so  exercising 
them  are  liable  to  indictment.  Tke 
Queen  v.  The  Company  of  Proprietors  of 
The  Bra^ord  Navigation  and  Crowther 
and  another,  631. 

II.  The  Brae^ord  Canal  Company  were 
empowered  by  an  Act  of  1 1  6.  3.  to  make 
a  canal  and  supply  it  with  water  from 
certain  streams  running  into  Bowling 
Mill  Beck,  smd  to  make  reservoirs  for 
supplying  the  canal  with  water,  and  to 
do  all  things  necessary  for  the  making, 
improving,  completing  and  using  the 
navigation,  doing  as  little  damage  as 
might  be  in  the  execution  of  the  powers, 
and  making  satisfaction  to  the  owners 
of  lands  &c.  for  all  damages  by  them 
sustained  in  or  by  the  execution  of  the 
powers  of  the  Act.  In  making  the  canal 
the  Company  supplied  it  with  water  from 
another  stream  called  the  Bradford  Beck, 
and  afterwards  purchased  mills  on  the 
Bradford  Beck  lower  down  the  stream, 
and  in  1802  an  Act  was  passed  vesting 
the  mills  in  them  exempt  from  forfeiture 
incurred  under  the  laws  of  mortmain. 
At  some  period  since  1798  the  supply  of 
water  to  the  head  of  the  canal  from  Bow- 
ling  Mill  Beck  was  discontinued,  and 
mainly  derived  from  the  Bradford  Beck, 
In  1842  The  Bradford  Waterworks  Com- 
pany were  incorporated  by  an  Act  which 
restrained  them  from  altering,  diverting, 
or  making  use  of  the  streams  of  water 
flowing  into  the  Bradford  Canal,  By 
liie  Bradford  Improvement  Act,  1850, 
the  Corporation  of  Bradford  were  in* 
vested  with  powers  for  draining  and 
otherwise  improving  the  borough ;  and. 


OCCUPATION,  USE  AND. 

by  sect  32  were  empowered  to  cleanse 
the  Bradford  and  Bowling  Mitt  Becks, 
&c. :  nrovided  that  nothing  in  the  Act 
shoula  authorize  them  to  injure  the 
Bra4ford  Canal  or  divert  any  of  the 
streams  which  supplied  it  wiui  water. 
When  the  canal  was  first  supplied  with 
water  from  the  Brae^ord  Beck,  and  for 
many  years  afterwards,  the  water  of  that 
beck  was  pure,  but  within  thirty  or  forty 
years  the  town  of  Bra4ford  greatly  ex- 
tended  and  increased,  and  for  many  years 
a  great  number  of  the  drains  and  sewers 
of  the  town  emptied  themselves  into  the 
Bradford  and  Bowling  MiU  Becks  ;  and 
by  reason  of  the  water  so  diverted  into 
the  canal  being  in  a  foul  and  polluted 
state  the  canal  became  a  public  nuisance, 
llie  Canal  Company  having  demised  the 
canal  in  this  stete : 

(1.)  Held,  that  their  lessees  were  liable 
to  an  indictment  for  the  nuisance,  inas- 
much as  the  Act  of  1 1  G.  3.  did  not  en- 
join the  Company  to  take  the  water  of 
the  Bowling  Mill  or  Bradford  Beck  ;  and 
in  authorizing  them  to  teke  it  in  a  pure 
state  the  Legislature  did  not  contemplate 
their  teking  it  in  a  polluted  state. 

(2.)  Qiuere,  whether  the  Canal  Com- 
pany were  liable  to  an  indictment  for 
the  nuisance  during  the  lease }   Id. 

OCCUPATION,  USE  AND. 
See  Auctioneer,  I. 

OFHCER  OF  COURT. 
See  Stamp. 

OMISSION. 

Of  creditor's  name  from  deed  of  com- 
position.   See  Composition  Deed,  VI. 

ORDER. 

For  first  meeting  of  Highway  Board. 
See  Quarter  Seusions,  IV. 

Of  Judge.    See  Costs,  IX. 

Of  maintenance.    See  QHorter  Sessions, 

m. 

Of   Quarter  Sessions   respecting  pri- 
soners.   See  Coldbath  Fields  Prison, 


OWNER  OF  SHIP. 


PILOT. 
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Of  reference.    See  Arbitration. 

For  repair  oi  highway.    See  Company, 
Raaway,  IL,  m. 

Of  Secretary  of  State,  Froyisional.   See 
Local  Chvemment, 

And    disposition  of    bankrupt.     See 
Bankn^t,  YIII. 


OWNER  OF  SHIP. 

Aathurity   of   master    to   bind.     See 
Foreign  Law,  IV. 

PARAMOUNT. 
Eviction  by  title.    See  Estoppel,  I. 

PARTICULARS  OF  SYMFl'OMS. 
See  Insurance,  Life. 

PARTNER. 
See  Composition  Deed,  III. 

PATENT  FOR  INVENTION. 
See  Letters  Patent  for  Invention, 

PAUPER. 
See  Lunatic,  II. 

PAYMENT  OF  RATES. 

Compounded    for.    See    Poor,   Guar- 
dians of, 

PENALTIES. 
Cumulative.    See  Game. 

PERSONS  CONSTITUTING  FIRM. 
Change  of.    See  Ouarantee. 

PETITION  OF  RIGHT. 

Supposing  the  law  were  otherwise 
than  at  laid  down  in  Feather,  suppliant, 


V.  The  Queen,  267,  the  remedy  of  the 
patentee  would  not  be  by  petition  of 
right,  but  by  action  against  the  oflficer 
of  the  Crown  using  the  invention  pro- 
tected  by  the  patent.    Id. 

See  Covenant,  II. 

PILOT. 

L  By  charter  of  37  O.  3.,  a.d.  1797, 
and  Stat.  1  O,  4.  c.  xxxvii.  s,  32.,  the 
IVinity  House  of  Leith  are  authorized 
and  required  to  license  persons  of  skill, 
knowledge  and  experience  to  act  as  pilots 
for  ships  sailing  up  and  down  inwards 
and  outwards  of  the  Frith  of  Forth,  in 
and  through  the  seas  and  friths  and 
along  the  coasts  and  islands  of  the  Nor- 
them  and  German  Oceans,  and  in  and 
through  and  along  or  upon  the  seas, 
friths,  sounds,  bays,  inlets,  and  along 
the  coasts  of  Scotland,  and  of  the  Ork- 
ney, Shetland,  and  Lewis  Islands."  By 
Stat.  5  O.  2.  c.  20.  s.  1.,  reciting  that 
the  Trinity  House  of  London,  by  long 
usage  and  bv  virtue  of  letters  patent, 
had  been  authorized  to  appoint  pilots  to 
conduct  ships  out  of  tne  Thames  and 
Medway,  through  the  North  Channel,  to 
or  by  Orfordness,  and  from  or  by  Orford- 
ness  up  the  North  Channel  and  the 
Thames  and  Medway,  any  person  not 
licensed  by  the  Trinity  House  of  Lonebn 
taking  upon  himself  the  charge  of  any 
ship  as  pilot  within  those  limits  was 
subjected  to  a  penalty.  By  stat.  6  G.  4. 
c.  125.  s.  2.  all  ships  sailing  within 
those  limits  (except  as  thereinafter  pro- 
vided) shall  be  conducted  by  pilots  li- 
censed by  the  Trinity  Hon«e  of  London, 
and  by  no  other  pilots.  Held,  that  the 
Trinity  House  of  Leith  had  not  power 
to  grant  licences  to  pilots  within  the 
jurisdiction  of  the  Trinity  House  of 
London,  and  therefore  a  pilot  to  whom 
a  licence  had  been  granted  by  the  Tri- 
nity House  of  Leith  to  navigate  a  ship 
along  the  esiSicodLStoi  England  to  Orford' 
ness,  thence  to  the  Nore,  and  vice  versft, 
was  subject  to  a  penalty  under  stat.  5 
G.  2.  c.  20.  s,  1.  Hossach,  appellant, 
Gray,  respondent,  598. 

II.  Quaere,  per  Cockbum  C.  J.,  whe- 
ther under  the  Merchant  Shipping  Act, 
1854, 17  &  18  Vict.  c.  104.,  the  master 
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POLICE. 


POST  DATED  CHEQUE. 


of  a  ship  may  be  licensed  to  act  as  pilot 
ofit?    Id. 


POLICE. 

See  Quarter  Ses^ 


District,   separate. 
sions  L,  II. 

Rate.    See  Borough. 


POLICY  OF  INSURANCE. 
See  Insurance. 

POOR. 

See   Lunatic.     Quarter  Sessums^  III. 
Residence,  I.,  II. 

Guardians  of. 

I.  By  a  local  Act,  13  Vict.  c.  iv.  s,  U, 
the  owners  of  every  tenement  within 
certain  parishes  assessed  to  the  poor 
rate,  &c.,  at  an  annual  sum  not  exceeding 
7/.  rateable  value,  were  to  be  rated  to 
and  pay  the  poor  rate,  &c.  instead  of 
the  occupiers :  provided  that  "  such 
rating  and  payment  shall  not  in  any 
manner  affect  or  prejudice  the  right  of 
any  occupier  to  tne  enjoyment  of  any 
franchise  or  privilege,  whether  muni- 
cipal or  parochial,  to  which  he  might  be 
or  become  entitled  within  the  said  parish 
or  township  in  case  such  owner  or  oc- 
cupier, or  either  of  them,  shall  have 
paid  the  full  amount  pavable  in  respect 
of  the  property  for  which  such  occupier 
claims  to  exercise  such  franchise  or  pri- 
vilege.'' Sect.  10  fixes  one  half  as  the 
sum  at  which  the  rate  may  be  com- 
pounded for.  Held,  that  the  occupiers 
of  small  tenements,  the  owners  of  which 
had  compounded  for  and  paid  rates 
under  the  local  Act  or  The  Small  Tene- 
ments Act,  13  &  14  Vict.  c.  99.,  had  a 
right  to  vote  in  the  election  of  guardians 
of  the  poor.'  The  Queen  v.  Hampton^ 
Brought  Wright  and  Hipkins,  923. 

II.  By  Stat.  4  &  5  W.  4.  c.  76.  s.  38., 
the  Poor  Law  Board  are  to  fix  the  qua- 
lifications of  guardians  of  the  poor, 
8uch  qualification  to  consist  in  being 
rated  to  the  poor  rate  of  some  parish  or 
parishes  within  the  Union.  Held,  that 
an  owner  of  small  tenements  who  had 


compounded  for  the  payment  of  rates 
and  was  rated  accordingly  was  qualified 
to  be  a  guardian  of  the  poor  though  be 
was  not  an  occupier.    Id, 

Rate.    See  Bate,  Poor. 

POST  DATED  CHEQUE. 
See  Cheque. 

POWERS. 

Statutory.    See  Nuisance. 

PRACTICE. 
See  Begin,  Right  to, 

PREFERENCE. 
Fraudulent   See  Bankrupt,  IV.,  V. 

PREROGATIVE. 
Of  Crown.    See  Crown,  Prerogative  of. 

PRESUMPTION. 
Of  lost  charter.    See  Borough. 

PRINCIPAL. 

Undisclosed.     See  Auctioneer,  II.,  III. 

PRISONERS. 

Order  of  Quarter  Sessions  respecting. 
See  Coldbath  Fields  Prison. 

PRISONS. 

See  Coldbath  Fields  Prison.    Whiteeross 
Street  Prison. 

PRIVATE. 
Lunatic.    See  Lunatic,  I. 

PROFESSIONAL  MISCONDUCT. 

I.  The  same  honour  and  the  same 
integrity  which  are  essential  to  the 
character  and  position  of  a  barrister  are 
also  necessary  to   the  character  and 


ro3. 

IL  Per  Cockhttm  C,  J.  The  acting 
in  coDtrarentioii  of  the  co  d  vent  ton  U 
regnlaibnfl  of  either  branch  of  the  pro- 
fession it  a  vtoktiQQ  of  Honourable  feel- 
ing* Id, 

Hh  An  Bttornef  whose  name  was 
struck  off  the  roll  at  kh  own  request 
was  calfed  to  the  bari  and  afterwards 
disbarred  on  the  chargei  of  ''  partid- 
patinjf  hj  previous  agreement  in  the 
profits  of  an  attorney/^  and  in  one  par- 
ticular case  of  having  **  acted  both  as 
counsel  and  attorney/'  After  a  iapsa 
of  twenty  years  he  applied  for  leave  lo 
be  readmitted  an  attorney*  The  Court 
refused^  unless  he  could  satisfy  them 
by  the  testimony  of  trustworthy  person si 
(especially  in  embers  of  the  profession) 
that  his  conduct  and  character  had  been 
unimpeached  and  unimpeachable  in  the 
meantime;  but  afterwards  dispensed 
with  this  on  his  shewing  that  he  could 
not  obtain  such  testimony  in  coni^e- 
quence  of  bis  having  lived  during  that 
period  in  complete  retirement*  Id^ 

PROFIT. 

Loss  of,  from  resale.     See  Measure  qf 
Damages* 

PROOF, 
Of  foreign  kw^    See  Foreign  Law^  U^ 

PROSECUTOR* 
Nominal.    See  Costs ^  Til. 

PROTECTION. 
Under  Bankruptcy  Act.    See  Bankrupt. 


PROVISIONAL. 

Order  of  Secretary  of  State. 
Qovt^nment* 


See  Loc€d 


PUBLIC. 


Entertainment. 


The    Cardiff    Borough    Act,    \%^%^ 
35  &  36  Fic^  c,  cxxiii.  s.  4.,  enacu.  \n 


VOL.  VI* 


enacts,  \j, 


€,  3d.  f.  2.,  that  "  no  house,  room,  or  other 
place  within  the  borough  shall  be  kept 
or  used  for  public  dancing,  muskp  or 
other  public  entertainment  of  the  like 
kind**  without  a  licence  :  Held,  that  to 
bring  a  case  within  the  statute, 

1.  The  music  and  dancing  tnu«t  he 
an  essential  part  of  the  entertainment, 
and  not  merely  accessories  to  it. 

2,  It  is  not  necessary  that  the  dancing 
should  be  b\f  the  puhlic.  Qua^fient, 
appt.,  Matthews f  reapt.,  474. 

Health. 

In   185S   the   plaintifft  entered  int<> 
four  contracts  with   the  defend  an  tS|   a 
Local  Board  of  Health,  for  the  executio>i 
of  works  for  the  Board,  for  which  they 
were  to  be  paid  out  of  the  money  ae 
collected  from  those  on  whom  the  ex- 
penses of  the  works  were   chargeable 
under  The   Public    Health  Act,  184B- 
The  notices  given   by  the  Local   Board 
to  the  owners  were  informal,  and  con- 
sequently could  not  be  enforced  against 
such   as  reslijted   them«     In   Fthmaryf 
ledO,  it  was  known  to  the  plain Uifs  that 
the  notices  were  defective,  and  in  that 
month   their  solicitors   applied   to   the 
Local  Board,    The  Local  Board  were 
still  in  the  eirpectation  of  being  able  to 
collect  the  money,  notwithstanding  the 
badness  of  the  notices,  and  did  in  fact 
obtain  SOOf.,  which  was  paid  over  to  the 
plaintiffs,  the  last  payment    being  in 
Not^ember.    The    plaintiffs   commenced 
an  action  against  the  defendants  on  the 
lOtb  December,  and  obtained  judgment 
for   upwards    of    3(KH\L     The    Pubhc 
Health  Act,  1848,    II  &  12  Vict,  C  63, 
s,  B9^,  enacts  that  rates  may  be  made 
"  retrospectively  in  order  to  raise  money 
for  the  payment  of  charges  and  expenses 
which  may  have  been  incurred  at  any- 
time   within    six    mouths    before    the 
making  of  the  rate."  The  Court,  having 
power  to  draw  infer  fences  of  fact,  con« 
sidered  that  there  was  no  improper  delay 
or  laches  on  the  part  of  the  plainiifla  in 
commencing    the   original    action,  and 
held    that   notwilhstanding   thai  delay 
the  plaintvfTa  nught,  in  an  action  com- 
menced withm   six   months    after   the 
Judgment,  cla'vm  a,  maudam^a  to   the 
Locm\  Board  lo  maV«  and  \evy  a  cWstnct 
*^  %.  U  a. 


1032 


PURCHASER. 


QUEEN'S  BENCH. 


rate  for  payment  of  the  judgment  debt. 
Worthington  and  another  v.  Hulton,  Clerk 
to  the  Local  Board  of  Health  for  the 
District  qf  Moss  Side,  943. 

Nuisance.    See  Nuisance. 


PURCHASER. 
See  Covenant,  I. 

QUALIFICATION. 

For    guardians    of   poor.      See    Poor, 
Quardians  of 

QUALIFIED. 
Covenant  for  title.    See  Covenant,  I, 

QUARTER  SESSIONS. 

L  Under  stat.  3  &  4  Vict.  c.  88.,  ss. 
27,  28,  the  Quarter  Sessions  may  erect 
a  single  parish  into  a  separate  police 
district.    Ex  parte  Knowling,  195. 

II.  This  Court  has  no  jurisdiction  to 
set  aside  a  report  made  by  the  Quarter 
Sessions  to  the  Secretary  of  State  under 
those  sections.  Id. 

III.  By  The  Lunatic  Asylums  Act, 
1853,  16  &  17  Vict.  c.  97.  s.  108.,  if  the 
guardians  of  a  union  or  parish,  or  the 
overseers  of  a  parish,  feel  aggrieved  by 
an  order  adjudging  the  settlement  of  a 
lunatic  they  may  appeal  to  the  Quarter 
Sessions.  By  sect.  128,  any  person  who 
thinks  himself  aggrieved  by  any  order 
or  determination  under  the  Act,  "  other 
than  orders  adjudicating  as  to  the  settle- 
ment of  any  lunatic  pauper  and  pro- 
viding for  his  maintenance,"  may  appeal 
to  the  Quarter  Sessions  in  the  manner 
and  subject  to  conditions  therein  men- 
tioned. An  order  made  by  two  justices 
of  the  borough  of  N.  under  sect.  96  upon 
the  guardians  of  the  K,  Union,  in  which 
the  parish  of  Af.  was  comprised,  recited 
that  V.  was  a  pauper  lunatic  duly  con- 
fined in  the  N.  lunatic  hospital,  situate 
in  the  borough  of  JV.,  from  the  2nd  April, 
1863,  to  the  1st  July,  1864,  and  was  sent 
there  from  the  parish  of  M.  in  the  K. 
Union,  and,  upon  the  application  of  the 


treasurer  of  the  hospital,  ordered  the 
guardians  of  the  K.  Union  to  pay  to  the 
treasurer  of  the  hospital  a  weekly  sum 
for  the  maintenance  of  V.  during  that 
period.  The  settlement  of  the  pauper 
lunatic  had  not  been  ascertaiiied  and 
adjudged  under  sect.  97.  Held,  per 
Cockbum  C.  J.,  Mellor  and  Shee  J  J., 
Blackburn  J.  dissentiente,  that  no  appeal 
against  this  x)rder  lay  to  the  Quarter 
Sessions  under  either  sect.  108  or  sect. 
128.  The  Queen  v.  The  Recorder  of 
Northampton,  653. 

IV.  By  Stat.  54  G.  3.  c  91.  s.  I.  over- 
seers of  the  poor  are  to  be  appointed  on 
the  25th  March,  or  within  fourteen  days 
next  after.  By  stat.  5  &  6  ^T.  4.  c.  50. 
*.  6.  surveyors  of  highways  were  to  be 
appointed  at  the  same  time.  By  The 
Highway  Act,  1862,  25  &  26  Vict,  c  61. 
s.  10.,  waywardens  shall  be  elected  in 
every  parish  forming  part  of  a  highway 
district  at  the  meeting  and  time  and  in 
the  manner  at  ^nd  in  which  surveyors 
of  highways  would  have  been  chosen  if 
the  Act  had  not  passed.  By  The  High- 
way Act,  1864,  27  &  28  Vict,  c  101. 
s.  10.,  the  first  meeting  of  the  Highway 
Board  shall  be  held  at  such  time  as  may 
be  appointed  by  the  provisional  or  final 
order  of  the  justices,  so  that  the  time 
appointed  be  not  more  than  seven  days 
after  the  expiration  of  the  time  limited 
by  law  for  the  election  of  waywardens. 
A  provisional  order  constituting  a  high- 
way district  ordered  that  waywardens 
should  be  elected  for  each  of  the  parishes* 
and  the  final  order  made  on  the  jth  Aprils 
1 865,  confirming  it, ordered  that  the  first 
meeting  of  the  Highway  Board  should 
be  held  on  the  first  Thursday  after  the 
25th  March.  Held,  that  the  Quarter 
Sessions  were  not  bound  to  appoint  a 
day  after  the  expiration  of  the  time 
limited  by  law  for  the  election  of  way- 
wardens, and  therefore  the  order  was 
valid.  The  Queen  v.  The  Justices  of  the 
Parts  qf  Lindsey,  in  the  County  of  Lin^ 
coin,  892. 

See  also  Costs,  IV.,  VII. 


QUEEN'S  BENCH. 
See  Quarter  Sessions,  II. 


QUO  WARRANTO. 

Quo  warraDto  lies  for  the  office  of 
guardian  of  the  poor  elected  under 
Stat.  4  &  5  fr.  4.  c.  76.  s,  38.  The  Quten 
V.  Hampton^  Brought  Wright  and  Hip- 
kins,  923. 

RAILWAY. 

And  Canal  Traffic  Act    See  Company, 
Railway,  I. 

Company.  See  Action.  Bye  Law,  Com* 
pany.  Railway,  II. 

Crossing    highway     on     level.       See 
Action,  II. 

RATE. 

Board  of  Health.     See  Public  Health. 
Metropolis  Management, 

County.     See  Borough* 

Police.     See  Borough, 

Poor. 

I.  In  March,  1863,  the  appellant,  owner 
of  a  silk  mill,  gave  up  business  with  the 
intention  of  never  resuming  it,  and  the 
mill  had  not  since  been  worked,  but 
with  the  machinery  and  other  articles 
and  things  in  it  had  been  advertised  for 
sale.  All  the  contents  of  the  mill  were  es- 
sential articles  and  things  for  a  tenant  to 
have  in  working  it  for  the  manufacture 
of  silk.  The  machinery,  some  of  which 
was  affixed  to  the  floors  and  ceil- 
ings, were  in  the  nature  of  tenant's 
fixtures.  A  man  occasionally  went  to 
the  mill  to  protect  the  property  against 
trespass  or  depredation.  Held,  that  the 
appellant  was  rateable  for  the  mill,  but 
only  upon  its  annual  value  as  a  ware- 
house for  the  machinery,  articles  and 
things  in  it.  Harter,  appellant.  The 
Overseers  of  the  Township  of  Salford, 
respondents,  591. 

IL  The  township  of  B,  was  supplied 
with  water  partly  from  pumps  and 
partly  from  works  constructed  by  a 
Company  under  local  Acts  of  Parliament, 
who  were  compellable  to  supply  the 
owners  or  occupiers  of  houses  in  the 
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township  with  water  for  domestic  uses 
at  certain  charges,  with  power  to  make 
rates.  Held,  that  this  water  rent  was 
not  a  deduction  to  which  the  occupier 
was  entitled  under  The  Parochial  As- 
sessments Act,  6  &  7  fT.  4.  c.  96.  s.  1., 
as  an  expense  necessary  to  maintain 
the  premises  in  a  state  to  command  the 
rent  paid  for  them.  The  Q^een  v.  The 
Overseers  of  the  Township  of  BUston, 
908. 

III.  Where  it  appears  from  the  terms 
on  which  premises  are  let  that  the  par- 
ties contemplated  originally  that  the 
holding  would  endure  for  a  vear,  though 
it  might  be  put  an  end  to  before 
the  expiration  of  that  time,  and  the 
tenant  occupies  for  a  year  under  the 
agreement,  a  settlement  is  gained  by 
renting  a  tenement  under  stat.  6  G.  4. 
c.  57.  s.  2.  The  Guardians  of  the  Hast- 
ings Union,  appellants.  The  Guardians  of 
St,  James,  CUrkenwell,  respondents,  914. 

IV.  A  settlement  was  gained  by  a 
pauper  who  occupied  premises  for  six 
years  under  the  following  agreement, 
dated  July  25th  :— "TF.  W.  agrees  to 
let,  and  J.  H,  agrees  to  hire,  the  house. 
No.  62,  Oeorge  Street,  quarterly,  at  a 
yearly  rent  of  25/.,  to  be  paid  on  the 
29th  September,  25th  December,  25th 
March  and  24th  June;  taxes  to  be  paid 
by  tenant;  to  be  left  in  tenantable 
repair ;  a  quarter's  notice  to  be  given  by 
either  party."    Id. 

See  Coldbath  Fields  Prison,  Lunatic 
Asylum,  I.  Quarter  Sessions,  III. 
JVhitecross  Street  Prison. 

Sewers.    See  Metropolis  Management* 

RATEABLE  VALUE. 
See  Small  Tenements. 


READMISSION  OF  ATTORNEY. 
See  Professional  Misconduct. 

RE-ARREST. 
See  Bankrupt^  I. 


STOPPAGE, 
lu  transitu.     See  Bankrupt,  VIII. 

SUMMARY  CONVICTION. 
See  Ldbd. 

SYMPTOMS  OF  DISEASE. 
See  Insurance,  Life, 

TENEMENT. 

Settlement  by  hirinfl:  or  renting.    See 
Rate,  Poor,  III.,  IV. 

TENEMENTS. 
Small.    See  Small  Tenement^. 

TICKET. 
Travelling  without.    See  Bye  Law, 

TIME. 

Enlargement  of.    See  Arbitration, 

For  moving  for  certiorari.     See  Cer- 
tiorari, 

TITLE. 

Paramount.    See  Estoppel,  L 

Qualified  covenant  for.     See  Covenant, 
I. 

TOLLS. 

The  Mutiny  Act,  1864,  '27  &  28 
Vict,  c.  3.  s,  72.  exempts  Her  Majesty's 
officers  and  soldiers  on  duty  and  on 
their  march  from  payment  of  tolls  "  in 
passing  along  or  over  any  turnpike  or 
other  roads  or  bridges,  otherwise  de- 
mandable  by  virtue  of  any  Act  already 
passed  or  hereafter  to  be  passed.**  A 
Company  were  authorized  by  Act  of 
Parliament  to  purchase  an  ancient  ferry 
over  a  river  and  to  establish  a  floating 
bridge  over  it,  with  roads  and  ap- 
proaches, and  to  take  tolls  for  passing 
across  the  river  by  the  bridge.  The 
Company  owned  ten  miles  of  road  lead- 


ing to  the  ferry,  and  one  of  the  Com- 

Eany*s  Acts  provided  that  no  toll  should 
e  taken  at  any  toll-gate  erected  on  it 
for  soldiers  on  tbeir  march  or  on  duty. 
The  floating  bridge  is  propelled  from 
one  side  of  the  river  to  the  other  by 
steam  power,  and  kept  in  its  proper 
course  in  passing  across  the  river  by 
means  of  parallel  chains  laid  across  the 
bed  of  the  river,  which  chains  are  passed 
over  wheels  attached  to  the  floating 
bridge,  and  are  fastened  on  each  side 
of  the  river  to  heavy  weights  which  are 
sunk  in  wells  in  the  ground.  Held, 
that  neither  the  exemption  in  the  Com- 
pany's Act  nor  in  The  Mutiny  Act, 
1864,  applied  to  this  floating  bridge. 
Ward,  appellant.  Gray,  respondent, 
345. 

See  Croim,  Prerogative  qf. 

TOTAL  LOSS. 
See  Insurance,  Marine,  IV. 

TRANSITU. 

Stoppage  in.     See  Bankrupt,  VIH* 

TRESPASS. 

I.  By  balloon. 

Qwere,  whether  it  is  a  trespass  to 
pass  over  land  in  a  balloon  ?  Kenyon, 
appellant,  Hart^  respondent,  249. 

II.  In  search  of  game. 

Stat.  1  &  2  W.4.C.  32.  s.  30.,  which 
imposes  a  penalty  for  trespass  in  search 
or  pursuit  of  game,  means  in  search 
or  pursuit  of  live  game.  A.  standing 
on  his  own  land,  a  pheasant  rose  up  on 
it,  and  flew  to  the  close  of  JB.  A.  fired 
a  gun  and  struck  it  while  over  that 
close,  whereupon  the  bird  fell  dead,  and 
A,  entered  and  picked  it  up :  Held,  that 
this  was  not  a  trespass  in  search  or  pur- 
suit of  game  within  stat.  1  &  2  n,4. 
c,  32.  s.  30.,  unless  the  facts  were  such 
as  to  shew  that  the  firing  at  the  bird, 
the  entry  on  the  close  of  B,,  and  the 
picking  up  of  the  bird,  all  formed  part 
of  one  continuous  transaction.  Kenyon, 
appellant,  Hart,  respondent,  249. 


TRIAL  FOR  FELONY. 


TRINITY  HOUSE. 
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TRIAL  FOR  FELONY. 

L  In  a  case  of  felony,  capital  or 
otherwise,  the  Judge  has  a  discretionary 
power  to  discharge  the  jury  without 
consent  of  either  of  the  parties,  where 
after  sufficient  time  for  deliberation  they 
are  unable  to  agree;  and  such  dis- 
charge is  no  bar  to  another  trial  of  the 
accused  upon  the  same  indictment. 
Winsor  v.  The  Queen  (in  error),  143. 

II.  The  discretion  of  the  Judge  in 
exercising  that  power  cannot  be  re- 
viewed by  a  Court  of  error.    Id. 

IIL  Quare,  whether  after  the  jury 
have  retired  to  consider  their  verdict 
refreshment  may,  in  the  exercise  of  his 
discretion,  be  given  them  by  order  of 
the  Judge  ?    Id. 

IV.  The  practice  of  carrying  the  jury 
about  in  carts  till  tbey  have  agreed 
doubted.    Id. 

V.  Writ  of  error  upon  a  judgment  on 
an  indictment  at  the  Summer  Assizes 
for  the  county  of  D.  alleged  that  at  the 
Spring  Assizes  for  the  same  county,  the 
plaintiff  in  error  and  M.  A.  H.  were 
tried  for  murder ;  that  after  the  case  on 
the  part  of  the  Crown  and  of  the  pri- 
soners had  been  concluded,  and  the 
Judge  bad  charged  the  jury,  the  jury 
having  been  then  kept  together  for 
thirty-two  hours  during  the  trial,  re- 
tired to  consult  upon  their  verdict,  and 
after  five  hours,  that  is  to  say  at  five 
minutes  before  midnight  on  Saturday, 
and  before  the  Lord's  Day,  they  re- 
turned to  the  bar,  and  being  asked  by 
the  Court  whether  they  had  agreed 
upon  their  verdict  said  that  they  had  not, 
and  that  they  could  not  agree  upon  any 
verdict;  and  therefore,  because  it  ap- 
peared to  the  Court  that  the  jurors  had 
not  agreed  and  were  unable  to  agree 
upon  any  verdict,  and  because  all  other 
the  business  of  the  session  of  gaol  de- 
livery was  finished,  and  because  the 
Lord's  Day  was  immediately  at  hand, 
and  because  the  justices  were  required 
to  proceed  to  the  county  of  C.  on  Mon- 
d(i^  next  *?nsuinfr,  atid  because  it  Eip- 
peared  to  tlie  jusljcea  that  for  the  reasons 
aforesaid  it  was  nece^snry  to  discharge 


the  jury,  they  did  on  the  ground  of  such 
necessity  discharge  them  ;  that  at  the 
next  assizes  the  Court,  on  the  applica- 
tion of   the  Crown,  tried  the  plaintiff 
in  error  upon  the  said  indictment,  sepa- 
rate and    apart  from   M.   A.   H.,  and 
M.  A.  H.  was  admitted  by  the  Court  to 
be  examined  and  give  evidence  on  the 
part  of  the  Crown  against  the  plaintiff 
in  error,   whose  trial  then  proceeded, 
and  she  was  convicted  and  left  for  exe- 
cution.    Held, 
(1).  That  there  was  no  error. 
(2).  That  if  the  exercise  of  the  power 
of  discharging  a  jury  after  they  had 
retired  to  consider  their  verdict  was 
examinable  in  error,  the  facts  stated 
on  the  record  warranted  the  exer- 
cise of  it. 
(3).  That  the  competency  of  M.  A.  H. 
to  be  a  witness  could  not  be  reviewed 
in  a  Court  of  error,  but  semble,  if  it 
could,  she  was   not  incompetent; 
though,  per  Cockbum  C.  J.,  Black- 
bum  and  Mellor  J  J.,  it  would  have 
been  better  before  she  was  admitted 
to  give  evidence  that  either  a  ver- 
dict of  not  guilty  should  have  been 
taken  or  a  plea  of  guilty  taken  and 
sentence  passed.  Id. 

See  also  Lord's  Day, 

TRINITY  HOUSE. 
See  Pilot,  L 

UNDISCLOSED  PRINCIPAL. 
See  Auctioneer,  IL,  III. 

UNION. 
See  Lunatic,  IT. 

UNREASONABLE  CONDITIONS. 

See  Arrangement,  Deed  of. 

UNSEAWORTHINESS. 
See  Insurance,  Marine,  I.,  II.,  Ill, 

USE  AND  OCCUPATION. 
See  AttctioryveTf  I 
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VALUATION. 
See  Costs,  VI. 

VALUE. 

Market.    See  Measure  of  Damages, 
Rateable.    See  Small  Tenements, 

VENDOR  AND  PURCHASER. 
See  Covenant,  I. 

VENUE. 

The  declaration  alleged  that  the  de- 
fendant wrongfully  altered  and  diverted 
a  footway  through  land  over  which  the 
public  had  a  right  of  way,  &c.,  whereby 
the  plaintiff  lawfully  passing  along  the 
footway  was  injured :  the  county  in  the 
margin  was  Surrey,  The  footway  was  in 
Essex,  Held,  that  the  eflfectof  Reg.  Gen. 
Hit,  16  Vict.,  Rules,  orders  and  regula- 
tions, 4,  was  that  the  declaration  con- 
tained an  allegation  that  the  causes  of 
action  arose  in  Essex,  and  therefore 
there  was  a  variance  which  entitled 
the  defendant  to  a  nonsuit.  Richard- 
son V.  Locklin,  777* 

VERDICT. 

Discharge  of  jury  without    See  Trial 
for  Felony,  l,  II.,  IV..  V. 

On  Lord's  day.    See  Lord^s  Bay, 

WATERCOURSE. 
Interference  with.    See  Action^  I. 

WATER  RENT. 
See  Rate,  Poor,  II. 

WAYWARDENS. 
Election  of.    See  Quarter  Sessions,  IV. 


WHARFAGE. 
Duties.    See  Crown,  Prerogative  qf. 

WHITECROSS  STREET  PRISON. 

Sect.  52  G.  3.  c.  ccix.  empowered  the 
Corporation  of  London  to  erect  a  new 
prison  for  the  imprisonment  of  prisoner! 
confined  under  civil  process  in  the  cus- 
tody of  the  sheriff  of  Middlesex  and 
sheriffs  of  London.  Sect.  56  enacted 
that  the  Gaol  of  Newgate  should  ^*  there- 
after be  appropriated  exclusively  to  the 
confinement  of  such  felons  and  other 
prisoners,  liable  to  be  confined  therdn, 
as  are  not  by  this  Act  authorized  to  be 
confined  in  the  said  new  prison.* 
Sect.  57.  "  Provided  always  and  be  it 
further  enacted,  that  all  prisoners  by 
process  of  contempt  for  not  paying  any 
sum  or  sums  of  money,  or  costs  issuing 
out  of  any  Court  of  law,  and  all  pri- 
soners for  contempt  of  any  Court  of 
equity,  for  not  paymg  any  sum  or  suras 
of  money,  or  costs,  ordered  to  be  paid 
by  any  decree  or  order  of  any  such 
Court,  shall  for  the  purposes  of  this 
Act  be  considered  as  prisoners  confined 
under  civil  process,  and  shall  be  accord- 
ingly removed  to  and  confined  in  the 
said  new  prison."  Sect.  58.  ••  Pro- 
vided always  and  be  it  further  enacted, 
that  nothing  in  this  Act  contained  shall 
extend,  or  be  construed  to  extend,  to 
infringe,  defeat,  or  affect  the  power  or 
authority  of  any  Court,  Judge,  Justice^ 
Commissioners  of  bankrupts,  or  others, 
to  commit  any  person  or  persons  whom- 
soever to  the  said  gaol  of  Newgate,  or 
to  any  other  gaol  or  prisoD."  The 
Debtors  Prison  for  London  and  Middle^ 
sex,  in  fVhitecross  Street,  in  the  citv  of 
London,  was  erected  under  that  Act. 
Newgate  is  the  common  gaol  for  the 
city  of  London  and  the  county  of  Mid' 
dlesex  for  the  confinement  of  felons  and 
other  offenders,  and  is  also  a  prison  for 
the  confinement  of  other  persons  in  the 
custody  of  the  sheriffs  of  London  and  of 
the  sheriff  of  Middlesex.  By  stat  la 
&  13  Vict,  c,  14.  s.  2,,  in  default  of  dis- 
tress whereon  to  levy  a  poor  rate  or 
highway  rate  with  costs,  two  justices 


are  empowered  to  issue  their  warrant 
of  commitment  against  tbe  perioa  m 
default  la  tbe  cocamon  gaol  or  house  of 
correction  for  any  time  not  exceeding 
three  calendar  months,  unlesi  the  Bums 
therein  mentioned  he  sooner  paid.  A.B. 
and  €.  D.f  defaulters  in  payment  of 
r^iei,  the  payment  of  which  might  hy 
law  be  enforced  under  stat,  12  &  13 
Viei.  c.  14.  s*  2.,  were  committed  re- 
apectively  to  IVhitteross  Street  Prison 
and  Newffdte.  Heldp  per  Cockburn  C.  J,^ 
Cromptont  Blackburn  and  Shee  SJ.,  that 
tlie  warrants  of  commitment  were  civil 
and  not  criminal  proceiSt  and  therefore 


the  commitment  to  H'hitccross  Sire^t 
Prison  was  ripjht,  and,  Cockburn  C.  I, 
dubitante,  the  commitment  to  New- 
gaie  wrong*  The  Quacji  v.  The  Gover- 
nor of  the  Debtors  Prison  for  Lo/idon 
and  Middlesex,  in  Whiiecross  Street,  in 
thfi  Cify  of  London.  The  Queen  v.  J'Ap 
Governor  or  Keeper  of  the  Gaol  of  NeW' 
gate,  371. 

WllNESS. 

Incompetent.     See  Trial  for  Fetany,  V. 


THE    ENO* 


&4fKlH  AND  U<»DGKS,  PRtli^jRS,  Frrt****  l-AHli  ^L^ET  STttllTr,  1^. 
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